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RULE  46.  Whenever  counsel  for  either  side,  or  Jointly,  shall, 
upon  the  suhmlsslon  of  any  cause  to  this  court,  furnish  three  or 
more  copies  of  the  record,  which  must  be  printed  or  in  legible 
carbon,  the  Justices  who  are  to  decide  the  case  will  each  read  the 
record,  Ind^endently  or  In  consultation,  and  will  discuss,  consider, 
and  when  practical,  decide  the  case  before  the  preparation  of  an 
opinion.  This  rule  will  not,  however,  prevent  a  reconsideration  or 
discussion  of  the  cause  In  consultation  after  the  preparation  or  de- 
cision upon  the  last  consideration. 

This  rule  Is  not  Intended  as  making  any  change  as  to  the  record 
proper,  to  be  certified  to  this  court  by  the  clerk  or  register,  but  is 
intended  as  a  change  in  the  method  of  deciding  the  case,  whenever 
counsel  shall  supply  copies  of  the  record,  which  must  be  printed 
or  in  plain  carbon,  and  may  be  on  paper  corresi)ondlng  in  size 
with  ordinary  briefs. 

Whenever  the  copies  are  supplied  as  contemplated  by  this  rule, 
it  will  operate  to  relieve  counsel  from  making  such  statement  of 
the  facts  as  is  contemplated  by  the  present  rule. 

Adopted  June  22,  1914. 
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Supreme  Court  of  Alabama 


NOVEMBER  TERM  1911-12. 


Graves,  et  al.  v.  The  State. 

Murder. 
(Decided  May  29,  1912.    59  South.  584.) 

1.  BUI  of  Exceptioms;  Eatablishmet^t, — On  the  death  of  the  trial 
judge  an  undated  stipulation  signed  only  by  the  solicitor  for  the 
state,  cannot  be  treated  as  a  sufficient  bill  of  exceptions  under  section 
3022,  Code  1907,  as  such  section  requires  that  in  the  event  the  Judge 
died  the  bill  of  exceptions  shall  be  established  as  in  the  case  .where 
a  Judge  refuses  to  sign  it 

2.  Criminal  Law;  Swerance;  Waiver, — ^Where  the  record  does  not 
show  that  any  action  was  taken  on  a  motion  made  by  a  defendant 
for  a  severance,  it  will  be  presumed  on  appeal  that  the  same  was 
waived. 

Appeal  from  Jeflferson  Criminal  Court. 
Heard  before  Hon.  S.  L.  Weaver. 
Will  Graves  and  another  were  convicted  of  murder 
in  the  first  degree  and  they  appeal.    Affirmed. 

Frank  S.  Andress^  for  appellant.  Counsel  discusses 
the  paper  purporting  to  be  the  bill  of  exceptions  and 
insist  that  as  it  was  agreed  to  by  the  prosecutor  and 
filed,  it  was  of  necessity  accepted  by  defendant  as  the 
correct  bill  of  exceptions,  and  it  therefore  should  be 
so  considered  by  the  court.  He  also  discusses  the  mo- 
tion for  a  severance,  but  cites  no  authority  in  support 
of  either  contention. 
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R.  C.  Bbickell,  Attorney  General,  and  W.  L.  Maktin, 
Assistant  Attorney  General,  for  the  State.  The  motion 
for  severance  came  after  arraignment  and  plea  of  not 
guilty,  and  hence,  was  within  the  discretion  of  the  trial 
court.— Rule  32,  Cir.  Ct.  Fr.—Rodgers  v.  State,  166 
Ala.  12;  Miller  v.  State,  130  Ala.  19;  Malachi  v.  State, 
89  Ala.  134.  On  a  former  appeal,  the  court  tacitly  de- 
cided that  the  refusal  to  grant  a  severance  was  not 
error. — Graves  v.  State,  16  Ala.  671.  Counsel  discuss 
the  case  on  its  merits,  with  citation  of  authority,  but 
in  view  of  the  opinion  it  is  not  deemed  necessary  to 
here  set  them  out. 

SIMPSON,  J. — The  appellants  were  convicted  of  the 
crime  of  murder  in  the  first  degree,  and  sentenced  to  im- 
prisonment for  life. 

The  record  shows  that  on  the  28th  day  of  February, 
1910,  the  defendant  filed  motions  asking  for  a  sever- 
ance, and  on  the  5th  day  of  March,  1910,  each  of  the 
defendants,  individulaly,  filed  a  similar  motion.  There- 
after the  cases  were  stated  on  the  minute  book  as  if  a 
severance  had  been  granted,  and  in  each  case,  separate- 
ly, on  the  28th  day  of  October,  1910,  an  order  was  made, 
setting  the  14th  day  of  November,  1910,  as  the  day  for 
trial,  and  from  time  to  time  the  day  was  continued 
until  May  25,  1911,  when  the  case  appears  again  as 
^^State  V.  Will  Graves  and  Addie  Miles/^  and  the  record 
states  that  each  of  the  defendants  appeared  in  person 
and  by  attorney,  and  pleaded  not  guilty,  and  that  on 
issue  joined  the  jury  found  the  verdict.  So,  although 
the  record  shows  that  said  motions  were  filed,  and 
made  a  part  of  the  record  by  the  order  of  th»  court, 
yet  said  record  does  not  show  that  said  motions  were 
called  to  the  attention  of  the  court,  or  that  any  action 
of  the  court  was  taken  on  the  same.    On  the  contrary,  it 
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appears  that  the  defendants  appeared  and  pleaded  to 
the  indictment. 

We  find  a  paper  writing,  on  ordinary  legal  cap  paper, 
filed  with  this  record,  in  the  form  of  a  bill  of  excep- 
tions, but  not  signed  by  any  one,  except  that,  at  the  end 
of  it,  the  following  statement  appears,  and  it  is  signed 
by  "H.  P.  Heflin,  Solicitor  of  Jefiferson  County,  Ala.," 
to  T\dt :  "Owing  to  the  death  of  Hon.  Samuel  L.  Weav- 
er, who  presided  at  the  trial  of  the  foregoing  cause  and 
who  failed  to  approve  the  bill  of  exceptions  therein,  it 
is  hereby  agreed  that  the  statements  herein  are  true  and 
correct,  and  is  the  evidence  produced  at  said  trial,  and 
I  hereby  consent  for  the  same  to  be  taken  as  appellants' 
legal  bill  of  exceptions  on  their  motion  to  establish 
same  in  the  Supreme  Court  of  Alabama." 

Section  3022  of  the  Code  of  1907  provides  that,  when 
the  trial  judge  dies,  the  bill  of  exceptions  may  be  es- 
tablished as  in  case  of  refusal  of  a  judge  to  sign,  and 
that  the  application  to  establish  the  bill  must  be  filed 
on  or  before  the  next  call  of  the  division.  No  applica- 
tion has  been  made  to  establish  the  bill  of  exceptions 
and  we  know  of  no  authority  of  law  for  receiving  this 
paper,  undated,  and  signed  by  the  solicitor  for  the  state 
alone,  as  a  bill  of  exceptions. — Kirby  v.  Yann,  51  Ala. 
221;  Kerley  i\  Yann,  52  Ala.  7;  Pearce  v.  Clements, 
73  Ala.  256 ;  Clark  v.  McCrary,  80  Ala.  110 ;  Cooley  et 
al.  V.  U.  8.  Sav,  &  L.  Co.,  144  Ala.  538,  542,  39  South. 
515. 

As  the  record  does  not  shoV  that  any  action  was 
taken  by  the  court  on  the  motion  for  a  severance,  or  that 
the  same  was  called  to  the  attention  of  the  court,  the 
presumption  is  that  it  was  waived  or  not  insisted  on. 
Consequently  no  error  appears  on  the  record,  and  the 
judgment  of  the  court  is  affirmed.  . 
Affirmed.     All  the  Justices  concur. 
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McGhee  v.  The  State. 

Murder. 


(Decided  May  28,  1912.    Rehearing  denied  June  29,  1912. 
59  South.  573.) 

1.  Evidence;  Expert;  Qualification. — ^Where  a  medical  expert  had 
only  made  a  casual  observation  of  defendant,  he  could  not  give 
opinion  testimony  as  to  defendants  sanity. 

2.  Homicide;  Self -Defense ;  Evidence, — Where  accused  set  up  self- 
defense,  It  was  competent  to  show  that  the  decedent  did  not  own 
a  pistol  and  was  not  armed  at  the  time  of  the  killing. 

3.  Same;  Essentials. — In  order  to  rely  on  self-defense,  a  defendant 
must  have  been  entirely  free  from  fault  in  provoking  the  difficulty. 

4.  Same;  Burden  of  Proof. — ^Where  a  defendant  shows  the  other 
elements  of  self-defense,  the  burden  is  on  the  state  to  show  that  he 
was  at  fault  in  provoking  the  difficulty,  and  not  upon  defendant 
to  show  that  he  was  free  from  fault. 

5.  Same. — ^A  charge  that  one  of  the  elements  of  self-defense  is  that 
a  defendant  must  be  reasonably  free  from  fault  in  bringing  on  the 
difficulty,  is  rendered  erroneous  by  the  use  of  the  word  "reasonably,*' 
as  the  defendant  must  be  entirely  free  from  fault. 

6.  Same. — Before  a  defendant  can  take  advantage  of  a  plea  of 
self-defense,  he  must  show  an  honest  belief  of  his  peril,  reasonably 
entertained. 

7.  Same. — Although  a  defendant  was  inside  a  crib,  and  deceased 
was  standing  at  the  door  armed  and  barring  his  exit,  defendant  was 
not  warranted  in  killing  deceased  so  that  he  might  pass  out,  unless 
deceased  was  making  a  hostile  attack,  or  was  attempting  to  injure 
him. 

8.  Same. — Self-defense  cannot  be  set  up  unless  it  is  shown  that 
the  facts  were  such  as  to  warrant  accused  in  a  reasonable  belief  that 
he  was  in  imminent  peril,  and  a  charge  omitting  that  essential  was 
erroneous. 

9.  Criminal  Law;  Insanity;  Burden  of  Proof. — The  statute  imfKW* 
ing  upon  a  defendant  the  burden  of  proving  the  defense  of  insanity 
is  constitutional. 

10.  Same;  Venue;  Evidence. — ^The  venue  is  sufficiently  proven  by 
the  testimony  of  the  witness  who,  after  detailing  the  facts  of  the 
killing,  stated  "this  was  all  in  Lawrence  C!ounty,  Alabama." 

11.  Trial;  Exceptions;  Instructions. — An  exception  to  a  charge  of 
the  court  should  set  out  the  objectionable  part,  and  is  not  sufficient 
if  it  merely  refers  to  the  charge  on  a  particular  subject 
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12.  Charge  of  Court;  Beasonabie  Doubt. — ^Although  a  defeodant  has 
the  burden  of  proying  his  plea  of  self-defense,  he  is  entitled  to  an 
tnatroetlon  tbat  he  should  be  acquitted  if  the  evidence  raised  a  rea- 
sonable doubt  as  to  whether  he  acted  in  self-d^ense. 

13.  Bame. — ^Where  a  charge  on  reasonable  donbt  as  to  self-defense 
ftdls  to  set  out  the  constituent  element  of  self-defense,  it  is  properly 
refused. 

14.  Same, — ^A  charge  asserting  that  if  there  are  two  reasonable  con- 
Btroctlons  which  can  be  given  to  the  facts  proven,  the  Jury  should 
adopt  the  one  favorable  to  defendant,  may  be  properly  refused  as 
argumentative. 

15.  Batne;  Argumentative. — ^A  charge  that  the  Jury  are  to  try  cases 
according  to  the  law  and  the  evidence,  and  not  according  to  their 
opinion  as  to  whether  public  peace  and  good  order  would  be  promoted 
by  a  conviction  of  defendant,  is  a  mere  argument  and  properly 
refased. 

16w  Same, — Charges  asserting  that  it  is  better  that  the  guilty  go 
unpunished  than  that  the  innocent  suffer,  are  pure  arguments  stating 
no  legal  principle. 

17.  Same;  Invading  Province  of  Jury. — ^Where  the  evidence  was  in 
conflict  as  to  the  position  of  the  participants,  the  defendant  asserting 
that  he  was  in  a  crib  when  he  fired  the  fatal  shot,  and  the  state 
contending  that  both  participants  were  outside  at  the  door,  charges 
directing  an  acquittal  if  defendant  was  free  from  fault  in  bringing 
on  the  difficulty,  and  had,  under  the  circumstances,  reasonable  cause 
to  believe  that  he  was  in  imminent  danger,  and  that  the  first  shot 
killed  deceased,  assumed  that  defendant  was  against  the  wall  and 
under  no  duty  to  retreat,  and  consequently  invaded  the  province  of 
the  Jury. 

(Simpson,  Mayfleld  and  Say  re,  J  J.,  dissent  in  part.) 

Appeal  from  Lawrence  Circuit  Court. 

Heard  before  Hon.  D.  W.  Spbakb. 

Phil  McGhee  was  convicted  of  murder  in  the  first 
degree,  and  he  appeals.    AflBrmed. 

The  aobjections  to  the  evidence  suflSciently  appear 
from  the  opinion  of  the  court.  The  exceptions  to  the 
oral  charge  appear  in  the  record  as  follows :  "The  de- 
fendant excepts  to  that  portion  of  the  main  charge 
wherein  the  court  charges  the  jury  that  it  was  the  de- 
fendant's duty  to  show  that  he  was  entirely  free  from 
fault  of  bringing  on  the  difficulty,  instead  of  that  he 
was  reasonably  free  from  fault  in  bringing  on  the  dif- 
ficulty. Defendant  excepts  to  that  portion  of  the  court's 
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main  charge  wherein  the  court  attempted  to  charge  the 
jury  on  the  question  of  defendant's  entering  into  the 
fight  willingly.  The  defendant  excepts  to  that  portion 
of  the  main  charge  wherein  the  court  charges  the  jui*y 
that  the  burden  was  on  the  defendant  to  establish  the 
plea  of  insanity  from  the  evidence  in  this  case.  De- 
fendant excepts  to  that  portion  of  the  court's  main 
charge  wherein  he  charges  the  jury  of  the  duty  of  the 
defendant  to  remain  in  a  place  of  safety." 

The  following  charges  were  refused  the  defendant : 

(3)  "The  court  charges  the  jury  that  the  burden  is 
not  on  the  defendant  to  establish  self-defense  by  a  pre- 
ponderance of  evidence;  but,  if  all  the  evidence  raises 
in  the  minds  of  the  jury  a  reasonable  doubt  as'  to  wheth- 
er or  not  the  defendant  acted  in  self-defense,  then  they 
must  find  him  not  guilty." 

(2)  "The  court  charges  the  jury  tliat  it  is  a  well- 
settled  rule  of  law  that  if  there  be  two  reasonable  con- 
structions which  can  be  given  to  facts  proven,  one  favor- 
able and  the  other  unfavorable  to  the  defendant,  it  is 
the  duty  of  the  jury  to  give  that  which  is  favorable 
rather  than  that  which  is  unfavorable  to  such  defend- 
ant." 

(5)  "I  charge  you,  gentlemen  of  the  jury,  that  one  of 
the  elements  of  self-defense  is  that  the  defendant  must 
be  reasonably  free  from  fault  in  bringing  on  the  diffi- 
culty, and  I  charge  you  that  the  burden  of  proof  is  not 
on  the  defendant  to  prove  this  element." 

(18)  "I  charge  you  that,  if  you  believe  the  evidence 
in  this  case,  you  must  find  the  defendant  not  guilty." 

(17)  "I  charge  you  that  you  are  to  try  this  case  ac- 
cording to  the  law  and  the  evidence,  and  not  according 
to  your  opinion  as  to  whether  public  peace  and  good 
order  would  be  promoted  by  a  conviction  of  the  de- 
fendant." 
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(19)  "I  charge  you  that,  if  the  circumstance  attend- 
ing the  firing  of  the  first  shot  was  such  aa  to  impress 
the  defendant  with  a  reasonable  belief  that  at  the  time 
of  firing  said  shot  it  was  necessary  to  do  so  to  pre- 
vent death  or  great  bodily  harm  to  himself,  the  defend- 
ant should  be  acquitted,  provided  the  evidence  showed 
that  he  was  free  from  fault  in  bringing  on  the  dilfi- 
culty." 

(20)  "I  charge  you  that  it  is  better,  far  better,  that 
the  guilty  go  unpunished  than  that  the  innocent  or 
those  whose  guilt  is  not  shown  beyond  a  reasonable 
doubt  should  be  punished." 

(21)  "The  court  charges  you  that  if  the  defendant 
at  the  time  of  the  killing  entertained  a  reasonable  ap- 
prehension of  great  personal  violence,  involving  immi- 
nent danger  to  life  or  limb,  and  could  not  retreat  in 
safety,  or  without  putting  himself  at  a  disadvantage, 
then  the  killing  would  not  be  wrongful,  and  it  would  be 
the  duty  of  the  jury  to  acquit,  unless  they  further  be- 
lieve from  the  evidence  that  the  defendant  was  at  fault 
in  bringing  on  the  difficulty." 

(A)  "The  court  charges  you  that  if  you  believe  from 
the  evidence  in  this  case  that  the  defendant  was  free 
from  fault  in  bringing  on  the  difficulty,  and  fired  the 
fatal  shot  under  an  honest  belief  that  it  was  necessary 
to  fire  such  shot  in  order  to  save  his  own  life,  and,  fur- 
ther, that  such  first  shot  was  the  shot  that  killed  the  de- 
ceased, then  you  must  find  the  defendant  not  guilty,  not- 
withstanding that  other  shots  were  fired  by  the  defend- 
ant" 

(B)  "I  charge  you  that  if  you  believe  from  the  evi- 
dence in  this  case,  that  the  defendant  is  free  from  fault 
in  bringing  on  the  difficulty,  that  at  the  time  he  fired 
the  shot,  as  shown  by  the  evidence,  he  was  under  the 
bona  fide  belief  that  his  life  was  in  danger,  and  that 
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he  had  under  all  the  circumstances  reasonable  cause  to 
believe  that  he  was  in  imminent  danger  at  the  time  such 
shot  was  fired,  and  you  further  believe  from  the  evi- 
dence that  the  first  shot  fired  was  the  shot  that  killed 
the  deceased,  then  you  must  find  the  defendant  not 
guilty,  notwithstanding  you  may  believe  that  the  de- 
fendant fired  other  shots  at  the  deceased  afterwards." 

(C)  ^*If  you  believe  from  the  evidence  that  the  first 
shot  fired  was  the  one  that  hit  the  deceased,  and,  fur- 
ther, that  said  shot  killed  the  deceased,  then  you  can- 
not find  the  defendant  guilty  because  he  fired  other 
shots  than  the  first,  after  the  first  was  fired,  provided 
you  further  believe  from  the  evidence  that  the  defend- 
ant was  free  from  fault  in  bringing  on  the  difficulty." 

(P)  "I  charge  you  that  where  the  defendant  relies 
upon  the  plea  of  self-defense  there  is  no  greater  burden 
upon  him  to  establish  that  plea  by  affirmative  evidence 
than  any  other  defense ;  but  if  all  the  evidence  raises  in 
the  minds  of  the  jury  a  reasonable  doubt  as  to  whether 
he  acted  in  self-defense,  then  he  should  be  acquitted." 

(G)  "I  charge  you  that  if  you  believe  from  the  evi- 
dence in  this  case  that  at  the  time  of  the  killing  the  de- 
fendant was  in  the  crib,  and  the  only  means  of  getting 
out  of  the  crib  was  through  the  door,  and  that  the  de- 
ceased stood  at  the  door  armed,  then  the  defendant  was 
under  no  duty  to  remain  in  the  crib  indefinitely,  but 
had  the  right  to  go  out  of  the  crib  by  the  door,  and  to 
take  the  life  of  the  deceased,  if  necessary,  in  order  to 
get  out,  provided  you  further  believe  that  the  defend- 
ant was  free  from  fault  in  bringing  on  the  difficulty." 

C.  M.  Shbbbod^  for  appellant.  The  court  erred  in  not 
permitting  the  physician  to  state  his  opinion  as  to  the 
mental  capacity  of  defendant  from  casual  observation. 
—Ounter  v.  State,  83  Ala.  96;  Norris  v.  State,  16  Ala. 
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776.  Ck>uii8el  discusseB  the  other  assignments  of  er- 
ror relative  to  evidence,  but  without  further  citation 
of  authority.  The  court  was  in  error  in  its  oral  chaxge 
in  placing  the  burden  of  proof  on  defendant  to  estab- 
lish the  plea  of  insanity. — Martin  v.  State,  119  Ala.  1 ; 
Hinson  v.  State,  112  Ala.  41,  Dams  v.  U.  S.,  160  U.  S. 
469.  The  court  erred  in  its  main  charge  on  the  doctrine 
of  retreat. — Roberts  v.  State^  68  Ala.  156;  Briley  v. 
State,  89  Ala.  34;  Carr  v.  State,  106  Ala.  1.  Charge  1 
should  have  been  given. — Martin  v.  State,  supra;  Hin- 
son  V.  State,  supra.  The  court  erred  in  refusing  charge 
3. — Ragsdale  v.  State,  134  Ala.  24;  Hinson  v.  State, 
supra.  Charge  11  should  have  been  given. — Compton 
V.  State,  110  Ala.  24.  Charge  5  was  approved  in  the 
case  of  Hinson  v.  State,  supra.  Charge  18  should  have 
been  given. — Burks  v.  State,  120  Ala.  386;  Barnes  v. 
State,  134  Ala.  41.  Charges  17  and  181/^  should  have 
been  given. — Hinson  v.  State,  supra;  Ragsdale  v.  State, 
supra.  The  court  erred  in  refusing  charge  19. — Ken- 
nedy V.  Statey  140  Ala.  1.  Charge  20  has  been  often  ap- 
proved.— Boiling  v.  State,  98  Ala.  80;  Moses  v.  State, 
88  Ala.  78,  and  cases  cited.  Counsel  discuss  other 
charges  refused,  but  without  further  citation  of  au- 
thority. 

R.  C.  Bbickbll,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  The  court 
is  the  judge  of  the  competency  of  the  witness,  and  was 
not  in  error  in  declining  to  permit  the  doctor  to  give  an 
opinion  on  the  sanity  of  defendant  from  mere  casual  ob- 
servation.— Braham  v.  State,  143  Ala.  28;  Parrish  v. 
State,  139  Ala.  16;  Powell  v.  State,  21  Ala.  28;  Wash- 
ington V.  Cole,  6  Ala.  212.  Freedom  from  fault  in  bring- 
ing on  the  diiHculty  as  an  element  of  self-defense  ad- 
mits of  no  qualification. — Griffin  v.  State,  165  Ala.  29 ; 
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Brewer  v.  State,  160  Ala.  66,  and  cases  cited.  Charge 
2  has  been  condemned  as  based  on  theories. — Hill  v. 
State,  156  Ala.  3 ;  Kirby  v.  State,  151  Ala.  66.  Counsel 
discuss  other  charges  refused  to  defendant,  suggesting 
defects  in  each  thereof,  but  without  further  citation  of 
authority. 

ANDERSON,  J.— There  is  no  doubt  but  what  the 
witness  Dr.  Rigney  could  give  an  opinion  as  to  the  men- 
tal condition  of  the  defendant,  if  he  knew  him  or  had 
made  such  an  examination  of  him  as  to  enable  him  to 
advance  an  opinion ;  but  when  the  witness  showed  that 
he  had  not  examined  the  defendant,  and  only  had  a 
slight  or  casual  acquaintance  with  him,  there  was  no 
error  in  sustaining  the  state's  objection  to  a  question 
calling  for  an  opinion  based  on  a  casual  acquaintance 
or  observation.  Moreover,  after  the  witness  had  detailed 
the  circumstances  as  to  his  acquaintance  and  connection 
with  the  defendant,  the  court  asked  for  his  opinion  as 
to  defendant's  sanity,  and  the  witness  declined  to  give 
a  positive  opinion,  thus  indicating  that  he  could  not 
give  an  opinion  on  the  subject. 

There  was  no  error  in  permitting  the  state's  witnesses 
to  show  that  the  deceased  did  not  own  a  pistol,  did  not 
have  one  on  the  night  of  the  killing,  and  that  none  was 
found  on  his  person  after  he  was  killed.  This  may  have 
been  negative  evidence,  but  it  was  relevant  and  tended 
to  contradict  the  defendant  in  the  statement  that  the 
deceased  had  a  pistol  and  tried  to  shoot  him  with  it 
when  the  shooting  occurred  at  the  crib. 

It  has  been  repeatedly  held  that,  among  the  other 
essential  ingredients  of  self-defense,  the  defendant  must 
be  absolutely  and  entirely  free  from  fault  in  provoking 
the  difficulty,  and  not  merely  reasonably  so. — Griffin  v. 
State,  165  Ala.  29,  50  South.  962;  Crawford  v.  State, 
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112  Ala.  1,  21  South.  214,  and  many  other  cases.  It  is 
true  that,  after  the  defendant  shows  the  other  elements 
of  self-defense,  the  burden  is  not  upon  him  to  show  that 
he  was  free  from  fault,  and  is  upon  the  state  to  show 
that  he  was  at  fault. — Wilkins  v.  State,  98  Ala.  1,  13 
South.  312.  While  the  exception,  however,  to  the  oral 
charge  would  indicate  that  the  court  put  the  burden 
upon  defendant,  by  making  it  his  duty  to  show  freedom 
from  fault,  the  charge  does  not  in  fact  misplace  the  bur- 
den, as  it  appears  therefrom  that  the  court  explicitly 
instructed  the  jury  that  the  state  must  prove  beyond  a 
reasonable  doubt  that  the  defendant  either  provoked 
the  diflSculty  or  entered  willingly  into  the  fight. 

When  a  plea  of  "not  guilty  by  reason  of  insanity" 
is  interposed,  the  burden  of  proof  is  upon  the  defendant 
to  establish  said  plea.  The  statute  so  provides,  and  our 
court  has  held  that  the  statute  is  not  unconstitutional, 
and  that  it  means  what  it  plainly  says. — Martin  v. 
State,  119  Ala.  1,  25  South.  255;  Parrish  v.  State,  139 
Ala.  5©,  36  South.  1012.  Nor  was  there  error  in  the 
other  portions  of  the  oral  charge  to  which  exceptions 
were  attempted,  but  which  were  not  specifically  reserv- 
ed or  set  out.  The  exception  should  set  out  so  much  of 
the  charge  as  was  objectionable  to  the  defendant,  and 
not  merely  refer  to  an  attempted  charge  on  a  partic- 
ular subject. 

While  it  is  incumbent  upon  the  defendant  to  estab- 
lish his  plea  of  self-defense,  he  meets  the  legal  require- 
ments if  the  evidence  creates  a  reasonable  doubt  as  to 
whether  or  not  he  acted  in  self-defense,  and  he  does 
not  have  to  satisfy  the  jury  beyond  a  reasonable  doubt 
that  he  acted  in  self-defense.  If,  therefore,  there  is  a 
reasonable  doubt,  from  all  of  the  evidence,  as  to  the 
defendant's  guilt,  whether  arising  from  self-defense  or 
any  other  material  fact  in  the  case,  the  defendant  is 
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entitled  to  an  acquittal. — Hensan  v.  State,  112  Ala.  41, 
21  South.  79;  Ragsdale  v.  State,  134  Ala.  24,  32  South. 
674. 

There  was  no  error,  however,  in  refusing  charges  3 
and  P.,  requested  by  the  defendant.  They  seek  an  ac- 
quittal upon  a  reasonable  doubt  as  to  self-defense,  and 
fail  to  set  out  the  constituents  of  self-defense,  thus  in 
effect  referring  a  question  of  law  to  the  jury. — Stock- 
dale  V.  State,  165  Ala.  12,  51  South.  563;  Smith  v. 
State,  130  Ala.  95,  30  South.  432;  Miller  v.  State,  107 
Ala.  40,  19  South.  37;  Morris  v.  State,  146  Ala.  101,  41 
South.  274;  Mann  v.  State,  134  Ala.  1,  32  South.  704. 
It  is  true  the  court  reversed  the  case  of  Henson  v,  State, 
112  Ala.  41,  21  South.  79,  for  the  refusal  of  charge  2 
which  is  similar  to  the  charges  now  considered ;  but  this 
holding  is  contrary  to  the  cases  supra,  and,  while  we 
do  not  wish  to  disturb  the  legal  principles  as  declared 
in  the  Henson  Case,  supra,  we  do  expressly  overrule 
same,  in  so  far  as  it  holds  that  the  refusal  of  charge  2 
was  reversible  error. 

Charge  2,  refused  the  defendant,  was  condemned  in 
the  case  of  Compton  v.  State,  110  Ala.  24,  20  South. 
119,  and  cases  there  cited.    It  was  properly  refused. 

Charge  5,  refused  to  defendant,  if  not  otherwise  bad, 
is  faulty  in  using  the  word  "reasonably"  free  from 
fault.  He  must  be  entirely  free  from  fault. — Craw- 
ford/s  Case,  supra. 

The  trial  court  did  not  err  in  refusing  charge  18, 
the  general  charge.  It  is  suggested  in  brief  of  counsel 
that  this  charge  should  have  been  given  because  the 
state  failed  to  prove  the  venue.  There  was  evidence  of 
venue.  The  witness  Amelia  McGregor,  after  testifying 
to  the  killing,  etc.,  said ;  "This  was  in  Lawrence  coun- 
ty, Ala.^' 
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Charge  17,  requested  by  the  defendant,  was  a  mere 
argument,  and  was  properly  refused. 

Charge  19,  requested  by  the  defendant,  if  not  other- 
wise bad,  pretermits  an  honest  belief  on  the  part  of  the 
defendant  of  his  peril.     The  circumstances  may  have 
been  such  as  to  impress  the  defendant  with  a  reason 
able  belief,  yet  he  must  have  entertained  an  honest  be 
lief  that  he  was  in  danger. — Harrison  v.  State,  144  Ala. 
20,  40  South.  568.    See  charges  B  and  C,  in  said  case. 
This  charge  19  is  unlike  the  charge  held  good  in  Ken 
nedy^s  Case,  140  Ala.  1,  37  South.  90,  as  it  predicates 
an  acquittal  upon  the  facts  therein  hypothesized,  where* 
as  the  charge  in  the  Kennedy  Case  merely  authorized 
the  defendant  to  act  on  appearance  without  attempting 
to  justify  the  killing. 

Charge  20  is  a  mere  argument. 

Charges  A,  B,  and  C  invade  the  province  of  the  jury. 
They  assume  that  the  defendant  was  under  no  duty  to 
retreat,  if  the  first  shot  killed  deceased.  It  may  be  true 
that  the  defendant  was  under  no  duty  to  retreat  when 
the  first  shot  was  fired,  if  he  was,  as  he  testified,  in  the 
crib  when  he  fired  same;  but  the  charge  assumes  that 
the  defendant's  testimony  on  that  point  was  true,  when 
in  fact  it  was  disputed  by  the  state's  evidence.  The  wit- 
ness Willie  Mays  says  she  saw  the  shooting,  and  "it 
commenced  out  in  front  of  the  barn  door."  If  the  shoot- 
ing was  in  the  open  and  in  the  barn  lot,  where  both 
parties  had  the  right  to  be,  the  defendant  was  hot,  as 
matter  of  law,  relieved  of  the  duty  to  retreat  simply  be- 
cause he  controlled  the  premises. — Perry  v.  State,  94 
Ala.  25, 10  South  650;  Lee  v.  State,  92  Ala.  15,  9  South. 
407,  25  Am.  St.  Rep.  17.  Of  course,  if  the  defendant 
was  in  the  crib  when  he  fired  the  fatal  shot,  and  the 
deceased  was  the  aggressor,  the  defendant  was,  so  to 
speak,  against  the  wall  and  could  not  retreat;  but  the 
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evidence  was  in  conflict,  and  if  the  jury  believed  the 
state's  evidence  as  to  when  and  where  the  shooting  took 
place,  it  should  not  have  been  assumed  that  the  defend- 
ant was  under  no  duty  to  retreat. 

There  was  no  error  in  refusing  defendant's  request- 
ed charge  G.  If  not  otherwise  bad,  it  authorized  the 
defendant  to  take  the  life  of  the  deceased  upon  the  facts 
hypothesized;  that  is,  if  the  deceased  was  standing  at 
the  door  armed,  whether  he  was  making  any  hostile  at- 
tack or  demonstrations  or  not.  The  defendant  may 
have  had  the  right  to  go  out  of  the  crib ;  but  he  had  no 
right  to  kill  the  deceased  simply  because  he  was  armed, 
and  when  he  was  making  no  attempt  to  injure  the  de- 
fendant. 

There  was  no  error  in  refusing  charge  21  requested 
by  the  defendant.  It  pretermits  the  fact  that  the.  de- 
fendant had  a  reasonable  cause  to  believe  that  he  w  as 
in  imminent  peril.  It  is  not  sufficient  that  he  must  have 
a  mere  reasonable  belief  of  peril  but  that  belief  must 
be  founded  on  conditions  calculated  to  produce  such  a 
belief.  In  other  words,  there  must  be  some  overt  act 
or  hostile  demonstration  calculated  to  create  a  reason- 
able belief  of  peril,  and  which  belief  must  be  entertain- 
ed, then  it  would  be  immaterial  whether  such  danger 
was  real  or  apparent.  But,  if  the  defendant  entertain- 
ed a  reasonable  belief,  or  an  honest  belief,  not  base<l 
on  the  then  action  and  appearance  of  the  deceased,  he 
would  have  no  right  to  act  upon  his  belief  alone,  not 
caused  or  produced  by  any  act  or  conduct  of  the  de- 
ceased. The  defendant  has  the  right  to  act  if  he  be- 
lieves he  is  in  danger;  but  there  must  be  facts,  either 
real  or  apparent,  which  will  reasonably  produce  such  a 
belief,  and  which  should  be  hypothesized  in  the  charge. 
The  charges  in  the  Snyder  Case,  145  Ala.  33,  40  South. 
978,  and  Kennedy's  Case,  140  Ala.  1,  37  South.  90,  each 
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provided  not  only  for  a  bona  fide  belief  on  the  part  of 
the  defendant  of  danger,  but  that  he  also  had  a  reason- 
able cause,  under  all  the  circumstances,  to  believe  he 
was  in  imminent  danger.  The  jury  could  have  been 
misled  by  this  charge  21  into  acquitting  the  defendant 
if  they  thought  he  believed  he  was  in  danger,  whether 
the  deceased  was  or  was  not  doing  anything,  real  or  ap- 
parent, to  produce  such  a  belief.  The  defendant  may 
have  had  a  reasonable  apprehension  of  personal  vio- 
lence from  the  deceased,  growing  out  of  previous  threats 
or  from  other  causes,  yet  the  deceased,  at  the  time  of 
the  killing,  may  have  been  making  no  attempt  what- 
ever to  do  him  harm,  and  the  defendant  did  not,  there- 
fore, have  the  right  to  act  upon  a  belief,  not  produced 
by  some  overt  act  or  hostile  demonstration  of  the  de- 
ceased, w^hich  was  calculated  to  reasonably  cause  the 
belief  that  the  defendant  was  in  imminent  danger. 

The  judgment  of  the  circuit  court  is  affirmed. 

Affirmed. 

DowDBLL^  C.  J.,  and  McClellan  and  Sombrvillb^ 
JJ.,  concur.  Mayfibld,  Simpson^  and  Saybe^  JJ.,  con- 
cur except  as  to  charges  3  and  F.  They  think  that  the 
trial  court  committed  reversible  error  in  refusing  these 
charges,  and  therefore  dissent  from  an  affirmance  of 
this  case. 
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SaHlsberry  v.  The  State. 

Murder. 

(Decided  Jane  29,  1912.    59  South.  476.) 

1.  Homioide;  Evidence;  Carpus  Delicti, — The  evidence  stated  and 
examined  and  held  sufflcient  to  establish  the  corpus  delicti. 

2.  Same. — ^Where  it  appeared  that  the  accused  and  an  alleged 
accomplice  left  the  place  where  the  crime  was  committed  on  the 
morning  following,  it  became  a  question  for  the  jury  whether  this 
was  flight  promoted  by  a  guilty  conscience,  or  as  claimed  by  defend- 
ants, merely  a  change  of  abode  for  business  purposes  and  in  pursu- 
ance of  a  previously  formed  plan. 

3.  Same. — In  a  trial  for  homicide,  where  it  was  shown  to  be  vol- 
untary, the  admission  of  inculpatory  expressions  by  defendant  was 
proper. 

4.  Same;  Motive. — Where  it  appeared  that  deceased  was  common- 
ly referred  to  as  "the  old  German"  It  was  competent  to  show  that 
about  30  days  before  the  killing  defendant  and  an  alleged  accomplice, 
in  the  presence  of  others,  discussed  "the  old  German,"  the  amount 
of  money  he  had,  and  a  plan  to  get  him  into  a  crap  game  and  win 
his  money ;  that  defendant  went  away  and  on  his  return  said  he 
could  not  find  him  that  night,  that  there  was  "nothing  doing,"  but 
that  he  would  see  him  later,  and  that  the  person  accused  of  being  an 
accomplice  said:  **I>ead  men  tell  no  tales,"  as  tending  to  show 
motive,  it  not  being  too  remote  for  consideration. 

5.  Same. — Where  it  was  claimed  that  the  motive  was  robbery,  it 
was  competent  to  show  the  amounts  of  money  drawn  by  defendant 
and  an  accomplice  on  pay  day,  and  the  amounts  expended  by  them 
following  the  commission  of  the  crime. 

6.  Same. — ^It  was  proper  on  a  trial  for  murder  to  permit  a  minute 
Inquiry  into  the  conduct  of  deceased,  the  alleged  accomplice  and  the 
decedent  on  the  day  previous  to  the  killing,  on  the  night  it  took 
place,  and  that  of  defendant  and  accomplice  on  the  following  morn- 
ing, and  during  their  stay  in  a  city  to  which  they  went  that  morning. 

7.  Same;  Persons  Liable. — ^Under  the  evidence  in  this  case,  charges 
were  properly  refused  which  required  an  acquittal  unless  defendant 
was  actually  present  at  the  scene  of  the  crime  when  it  was  com- 
mitted, and  actually  participated  therein. 

8.  Witnesses;  Impeachment;  Contradictory  Statem^ent — Where 
the  proper  predicate  had  been  laid  therefor,  it  was  proper  to  admit 
statements  by  defendant  in  contradiction  of  his  testimony,  and  as 
the  court  instructed  the  jury  of  the  limited  purpose  for  which  such 
stat^nents  were  admitted,  no  prejudice  accrued  to  defendant. 

9.  Charge  of  Court;  Reasonable  Doubt. — ^A  charge  asserting  that 
if  any  juror  felt  the  desire  for  more  testimony  "to  prove  to  find 
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the  guilt"  beyond  a  reasonable  doubt  they  should  acquit,  was  both 
confusing  and  misleading  in  its  terms,  and  properly  refused. 

10.  Same. — ^The  charge  that  the  jury  might  consider  the  facts  that 
a  witness  introduced  by  the  state  had  been  convicted  of  forgery,  and 
if,  after  considering  all  the  evidence,  the  jury  had  a  reasonable 
doubt  of  defendant's  guilt,  growing  out  of  the  testimony  of  such 
witness,  they  might  acquit,  was  properly  refused  as.  Independent  of 
any  such  testimony,  the  jury  might  have  been  convinced  beyond  a 
reasonable  doubt  of  defendant's  guilt. 

11.  Same. — A  charge  that  defendant  was  presumed  to  be  Innocent 
until  proved  guilty  beyond  a  reasonable  doubt,  and  that  the  evi- 
dence authorizing  the  conviction  should  not  be  a  mere  preponder- 
ance of  probability,  but  should  be  so  strong  and  convincing,  etc., 
was  properly  refused  as  requiring  a  too  high  degree  of  proof. 

12.  Same;  Argumentative. — A  charge  asserting  that  the  law  does 
not  desire  to  punish  persons  only  reasonably  guilty,  but  only  those 
who  are  guilty  to  a  moral  certainty,  was  a  mere  argument  and 
properly  refused. 

13.  Same. — A  charge  that  the  jury  was  not  called  on  to  avenge 
the  murder  of  deceased,  and  that  before  a  verdict  of  guilty  would 
be  authorized,  they  must  believe  from  the  evidence  beyond  a 
reasonable  doubt  and  to  a  moral  certainty  that  defendant  was 
guilty,  was  a  mere  argument  and  properly  refused. 

14.  Same;  Confusing  or  Misleading. — A  charge  asserting  that  in 
order  to  convict  upon  circumstantial  evidence,  it  was  necessary  not 
only  that  all  the  circumstances  concur  to  show  that  defendant  com- 
mitted a  crime,  but  that  they  should  be  inconsistent  with  any  other 
conclusion,  and  that  it  was  not  sufficient  that  the  circumstances 
proved  **colnclde  with,  and  therefore  probable,  the  hypothesis  sought 
to  be  established,"  but  that  they  must  exclude  to  a  moral  certainty 
every  hypothesis  but  that  of  guilt,  Is  confusing  and  misleading  and 
properly  refused. 

15.  Same. — A  charge  asserting  that  If  the  jury  are  In  such  a  state 
of  doubt  and  un^rtainty  that  they  could  not  say  who  killed  de- 
ceased, they  should  acquit,  was  properly  refused  as  being  misleading 
in  its  tendencies;  the  question  being  not  who  killed  deceased,  but 
wliether  or  not  defendant  was  guilty  or  Innocent,  as  there  was  an 
issue  of  conspiracy  between  defendant  and  an  accomplice  as  shown 
by  the  evidence. 

10.  Same;  Credibility  of  Witnesses. — ^A  charge  asserting  that  If  any 
material  part  of  the  testimony  of  any  witness  for  the  state  was 
willfully  false,  it  was  the  duty  of  the  jury  to  disregard  such  testi- 
mony, was  properly  refused;  while  the  jury  may  disregard  entirely 
the  testimony  of  such  a  witness.  It  Is  not  their  duty  to  disregard 
all  the  testimony  of  the  witness,  when  only  a  part  Is  shown  to  be 
willfully  false. 


Appeal  from  Gadsden  City  Court. 
Heard  before  Hon,  Jambs  A.  Bilbbo. 
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Joe  Saulsberry  was  convicted  of  murder  in  the  first 
degree,  and  he  appeals.     AflBrmed. 

The  exceptions  to  the  evidence  are  sufficiently  noted 
in  the  opinion.  The  following  charges  were  refused  to 
the  defendant:  A.  "If  any  juror,  before  pronouncing 
a  verdict  of  guilty  in  this  case,  feels  the  desire  for  more 
testimony  to  prove  to  find  the  guilt  of  the  defendant 
beyond  a  reasonable  doubt,  the  law  requires  him  not 
to  convict  the  defendant."  H.  "The  law  does  not  de- 
sire the  punishment  of  persons  who  are  only  reasonably 
guilty,  but  only  those  who  are  guilty,  and  guilty  to  a 
moral  certainty."  G.  "I  charge  you,  gentlemen  of  the 
jury,  that,  in  order  to  convict  the  defendant  upon  the 
evidence  of  circumstances,  it  is  necessary  not  only  that 
all  the  circumstances  concur  to  show  that  the  defend- 
ant committed  the  crime  charged,  but  that  they  are  in- 
consistent with  any  other  conclusion.  It  is  not  suffi- 
cient that  the  circumstances  proved  coincide  with  and 
therefore  probable,  the  hypothesis  sought  to  be  estab- 
lished by  the  prosecution,  but  that  they  must  exclude 
to  a  moral  certainty  every  hypothesis  but  the  single 
one  of  guilt,  or  the  jury  must  find  the  defendant  not 
guilty."  J.  "If,  in  view  of  all  the  evidence,  you  have  a 
reasonable  doubt  as  to  whether  or  not  the  defendant 
was  at  the  place  the  crime  was  committed  at  the  time 
it  was  committed,  you  should  acquit  him."  N.  "The 
court  charges  the  jury  that  it  is  the  duty  of  the  state 
to  show  by  the  evidence  beyond  a  reasonable  doubt  that 
the  defendant  was  present  and  participated  in  the  kill- 
ing of  the  deceased,  and,  if  the  action  of  the  defendant 
during  the  night  is  inconsistent  with  his  guilt,  then 
you  must  find  the  defendant  not  guilty."  Q.  "The  court 
charges  the  jury  that  the  burden  is  on  the  state  to  show 
by  the  evidence  beyond  a  reasonable  doubt  that  this  de- 
fendant was  present  and  participated  in  the  killing  of 
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Shintzen,  and  the  state  has  not  carried  the  burden  un- 
less the  evidence  excludes  to  a  moral  certainty  that  no 
other  than  this  defendant  or  Wiley  Goforth  killed  him." 
L.  "I  charge  you,  gentlemen  of  the  jury,  that  you  may 
look  to  the  fact  that  the  witness  Bob  McCoy  has  been 
convicted  of  forgery,  in  determining  what  weight  you 
will  give  to  his  testimony,  and  if  you  find,  after  con- 
sidering all  the  evidence,  that  you  have  a  reasonable 
doubt  of  the  defendant's  guilt  growing  out  of  the  tes- 
timony of  Bob  McCoy,  you  must  acquit."  O.  ^The 
court  charges  the  jury  that  the  defendant  is  presumed 
to  be  innocent  until  his  guilt  is  established  beyond  all 
reasonable  doubt,  and  the  evidence  to  authorize  and  in- 
duce a  conviction  should  not  be  a  mere  preponderance 
of  probability,  but  should  be  so  strong  and  convincing 
as  to  lead  the  minds  of  the  jury  to  the  careful  and 
guarded  conclusion  that  the  defendant  cannot  consist- 
ently with  any  reasonable  hypothesis  be  innocent."  P. 
"The  court  charges  the  jury  that,  if  any  material  part 
of  the  testimony  of  any  witness  who  has  sworn  on 
behalf  of  the  state  in  this  prosecution  was  willfully 
false,  then  it  is  the  duty  of  the  jury  to  disregard  such 
evidence."  S.  "The  court  charges  the  jury  that,  if  the 
evidence  in  this  case  leaves  the  mind  of  the  jury  in 
such  a  state  of  doubt  and  uncertainty  that  they  cannot 
say  who  killed  the  deceased  named  in  the  indictment, 
then  the  jury  must  acquit  the  defendant."  T.  "The 
jury  was  not  called  upon  to  avenge  the  murder  of  the 
deceased,  and,  before  a  verdict  of  guilt  would  be  au- 
thorized, the  jury  must  believe  from  the  evidence  be- 
yond a  reasonable  doubt  and  to  a  moral  certainty  that 
the  defendant  is  guilty." 

CuLLi  &  Martin,  and  J.  B.  Aird,  for  appellant.    The 
court  improperly  admitted  the  inculpatory  admissions. 
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—Wilson  V.  State,  84  Ala.  426;  Shelton  v.  State,  144 
Ala.  Ill;  Owen  v.  State,  78  Ala.  428;  Kelly  v.  State, 
72  Ala.  245;  Gregg  v.  State,  106  Ala.  47;  Anderson  v. 
State,  104  Ala.  87.  Charge  A  should  have  been  given. 
— 94  Ala.  104.  Charge  B  and  C  should  have  been  given. 
Robinson^s  Case,  57  South.  829;  Simmons^  Case,  158 
Ala.  15;  Walker's  Case,  153  Ala.  32.  Charge  E.  cor- 
rectly states  the  law. — Ex  parte  Acree,  63  Ala.  234; 
Gilmore  v.  State,  99  Ala.  160.  Charge  F  should  have 
been  given. — Mills  v.  State,  55  South.  322;  Burkett  v. 
State,  154  Ala.  30.  Charge  G  was  a  correct  statement. 
Childs  V,  State,  58  Ala.  349.  Charge  L  should  have  been 
given.— 138  Ala.  30;  117  Ala.  24;  115  Ala.  1;  Mills  v. 
State,  supra.  Charge  N  should  have  been  given  for  the 
reasons  and  upon  the  authority  assigned  as  to  charges 
B.  and  C.  Charge  R  was  proper,  as  was  charge  S. — 
Boyd  V,  State,  150  Ala.  103.  Counsel  discuss  other 
charges  refused,  but  without  further  citation. 

R.  C.  Brickbll,  Attorney  General,  and  W.  L.  Mabtin, 
Assistant  Attorney  General,  and  Boykin  &  Bailey^  for 
appellee.  Counsel  discuss  assignments  of  error  relative 
to  evidence,  but  without  citation  of  authority.  The  bal- 
ance of  their  briefs  is  devoted  to  a  discussion  of  given 
charge  2,  which  does  not  appear  to  have  been  discussed 
by  the  court  in  its  opinion,  and  it  is  therefore  not  deem- 
ed necessary  to  here  set  out  the  discussions  as  to  such 
charge. 

McCLELLAN,  J. — The  defendant  (appellant)  was 
convicted  of  the  murder  of  Nicholas  Shintzen.  During 
the  progress  of  the  trial  there  were  taken  for  the  defend- 
ant 69  exceptions  to  the  rulings  of  the  court  on  the  ad- 
mission or  rejection  of  evidence.  At  the  conclusion  of 
the   evidence,    the   defendant's   counsel   requested   the 
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court  to  give  to  the  jury  101  special  charges.  The  court 
gave  79  of  these  special  charges  as  requested  for  the 
defendant,  and  refused  to  give  the  remaining  22.  The 
state  requested,  and  the  court  gave,  10  special  charges 
from  that  side  of  the  bar.  Whether  any  others  were  re- 
quested for  the  state  does  not  appear. 

The  body  of  the  deceased  was  found,  in  the  early 
morning  of  July  21,  1911,  under,  or  partially  under, 
the  elevated  front  of  the  house  in  which  he  alone  lived. 
His  head  had  been  crushed  by  two  or  more  blows  with 
a  blunt  instrument.  His  head  was  nearly  severed  from 
his  body.  A  pool  of  blood  was  nearby  the  steps  to  the 
door  to  his  house,  and  this  pool  of  blood  was  somewhat 
covered  over  with  fine  coal.  There  were  spatters  of 
blood  on  the  side  of  the  house  and  on  the  door  thereto. 
An  iron  bolt  rod,  some  14  inches  long,  with  a  tap  or 
taps  screwed  on  one  end,  and  as  large  as  a  broom  han- 
dle, was  found  about  the  scene.  On  this  was  blood 
and,  some  said,  hair.  The  body  was  clothed.  The  pock- 
ets contained  no  valuables.  There  were  indications  that 
the  body  had  been  dragged  under  the  house.  About 
the  body,  beneath  the  floor,  were  two  tracks  made  by 
a  man's  shoes  in  the  earth.  The  body  was  unshod.  The 
scene  of  the  crime  was  Altoona,  Etowah  county,  Ala. 

That  the  corpus  delicti  was  first  fully  proven  is  clear. 
Hence  all  those  objections  to  testimony,  on  the  ground 
that  the  corpus  delicti  had  not  been  proven,  were  with- 
out merit. 

The  issue  was  whether  the  defendant  was  a  guilty 
agent  in  the  killing  of  Shintzen — otherwise  called  in  the 
record  "the  old  German."  The  theory  of  the  state  was 
that  defendant  and  one  Wiley  Goforth  murdered  him 
from  mercenary  motives.  There  was  no  positive,  direct 
evidence  that  they  or  either  of  them,  committed  the 
crime.     The  reliance  to  connect  them  therewith  was, 
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in  part,  circumstantial  evidence.  The  evidence  offered 
by  the  prosecution  was,  if  credited  by  the  jury,  suffi- 
cient to  justify  the  conviction  of  this  defendant.  It 
was  not  possible  under,  the  evidence  to  give  the  affirma- 
tive charge  for  the  defendant. 

The  defendant  denied  his  guilt,  ana  offered  in  sup- 
port of  his  innocence  his  previous  good  character  and 
some  evidence  tending  to  show  that  he  was  throughout 
the  night  during  which  the  crime  was  committed  not 
at  the  scene  thereof. 

For  the  prosecution  there  was  testimony  tending  to 
show  flight,  by  defendant  and  Goforth,  to  another  state. 
They  left  Altoona  the  morning  the  body  was  found  as 
stated.  Whether  their  departure  was  flight  promoted 
by  a  consciousness  of  guilt,  or  was  but  the  pursuit  of 
a  plan,  formed  some  weeks  before  then,  as  their  testi- 
mony tended  to  show,  to  change  their  abode  for  business 
reasons,  was  a  jury  question  under  all  the  circum- 
stances appearing  in  the  evidence. 

There  was,  on  the  trial,  earnest  objection  by  the  de- 
fendant's counsel  to  the  admission  of  a  number  of  in- 
culpatory expressions  by  this  defendant  as  well  as  the 
reception  of  secondary  evidence  of  the  contents  of  two 
notes  alleged  to  have  been  written  by  defendant  to  Go- 
forth,  who  was  then  confined  in  a  different  part  of  the 
jail  in  which  defendant  was  confined.  Where  expres- 
sions of  the  defendant  were  offered  as  affirmative  evi- 
dence of  the  guilty  connection  of  this  defendant  with 
the  crime  charged,  the  proper  predicate  was  laid — they 
were  shown  to  be  voluntary  within  the  familiar  rule 
thereof.  Such  was  the  case  with  the  gravely  inculpa- 
tory statements  which  McCoy  testified  defendant  made 
to  him,  as  well  as  with  respect  to  the  like  character  of 
statements  asserted  to  have  been  made  by  this  defend- 
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ant  to  other  witnesses.  Where  other  statements  wei*e 
offered  by  the  prosecution  in  contradiction  of  the  de- 
fendant as  a  witness  in  his  own  behalf,  proper  predicates 
were  laid  therefor,  and  the  court  affirmatively  advised 
the  jury  of  the  limited  purpose  for  which  such  evidence 
was  admitted  to  their  thus  restricted  consideration. 

There  was  no  error  in  any  of  the  rulings  of  the  class- 
es to  which  reference  is  just  made. 

The  state  was  allowed  to  introduce  testimony  to  the 
effect  that  defendant  and  Gtoforth,  at  a  ball  game  about 
30  days  before  the  tragedy,  discussed,  in  the  presence 
of  others,  the  "old  German,"  the  amount  of  money  he 
had,  and  a  plan  to  get  him  into  a  crap  game  in  which 
he  was  not  skilled,  and  win  his  money.  It  was  further 
shown  by  one  Davenport  that,  on  the  occasion  just 
mentioned,  defendant  went  off  from  the  game,  was  gone 
awhile,  and  said,  upon  his  return,  that  he  could  not  find 
him  that  night ;  that  there  was  "nothing  doing ;"  would 
"see  him  later."  This  witness  also  testified  that  Goforth 
said,  "Dead  men  tell  no  tales."  It  is  not  to  be  doubted 
from  this  record  that  the  deceased  was  quite  commonly 
referred  to  in  that  mining  settlement  as  "the  old  (lor- 
man."  That  allusion,  if  made  by  the  defendant  and 
Goforth  on  the  occasion  in  question,  was,  clearly,  to  the 
man  who  then  worked  in  the  mine  defendant  did  and 
who  was  later  slain.  The  relevancy  of  this  testimony 
otherwis<i  is  not  open  to  question.  If  the  motive  for  the 
crime  was  robbery,  this  testimony  tended,  immediately, 
to  show  that  defendant  and  Goforth  had  entertain<Ml 
and  expressed  ideas  that  consisted  with  the  result. 
The  statements  Davenport  testified  to  were  not  too  re- 
mote for  legitimate  consideration  of  the  identity  of  the 
criminal  agent  or  agents  effecting  the  old  German's 
death. 
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The  court  vei-y  properly  permitted  a  minute  inquiry 
into  the  conduct  of  deceased  and  of  Goforth  and  de- 
fendant on  the  day  previous  to  the  killing  and  on  the 
night  it  took  place,  and  of  that  of  defendant  and 
Goforth  on  the  morning  after,  and  during  their  stay  in 
Birmingham ;  the  amounts  of  money  drawn  on  pay  day, 
the  amount  defendant  expended  at  Altoona,  Birming- 
ham, and  en  route  to  Arkansas,  and  after  their  arrival 
there.  If  defendant  had  funds  in  excess  of  those  he 
could  account  for,  it  was,  of  course,  a  circumstance 
bearing  upon  the  issue  in  the  premises. 

All  of  the  69  exceptions  reserved  to  rulings  on  the 
admission  and  rejection  of  evidence  have  been  careful- 
ly considered,  and  we  find  no  error  in  any  of  those  rul- 
ings. 

Charge  A,  refused  to  defendant,  is,  as  this  record 
recites  it,  confused  in  its  terms.  But,  aside  from  that 
justification  for  its  refusal,  it  was  faulty  under  the  i^a- 
soning  of  Shepperd  v.  State,  94  Ala.  102,  10  South. 
663. 

The  following  special  charges  refused  to  defendant 
were  covered  by  special  charges  given  for  him:  B,  C, 
D,  E,  F,  M,  U,  V. 

Charge  H  was  argumentative. 

Charge  G  is  unintelligible,  as  we  have  it.  Its  refusal 
was  justified  for  that  reason,  if  not  others. 

Charge  I  was  the  affirmative  charge  for  defendant. 
As  stated,  it  could  not  have  been  given. 

Charge  J  would  have  incorrectly  restricted  defend- 
ant's guilt  to  his  presence  at  the  scene  of  the  crime  at 
the  time  it  was  committed.  Obviously,  his  guilt,  under 
our  law,  may  have  been  found  under  this  evidence  with- 
out his  actual  participation  in  the  killing  or  without 
his  actual  presence  at  the  scene  thereof.     Hence  this 
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charge,  as  well  as  those  lettered  N  and  Q,  was  well  re- 
fused. 

Charge  L  predicated  an  acquittal  in  consequence  of 
a  reasonable  doubt  arising  out  of  the  testimony  of  Mc- 
Coy. A  conviction  of  guilt,  to  the  requisite  degree, 
might  have  prevailed  with  the  jury  independent  of  Mc- 
Coy's testimony.    The  charge  was  well  refused. 

Charge  O  was  properly  refused.  It  exacted  too  high 
a  degree  of  proof  to  justify  a  conviction. 

Mills'  Case,  1  Ala.  App.  76,  55  South.  331,  cannot  be 
taken  as  approving  charge  P,  even  though,  as  here 
drawn,  it  contained  the  word  material.  The  charge  is 
affirmatively  bad.  It  is  not  the  duty  of  the  jury  to  dis- 
regard all  of  a  witness'  testimony  in  consequence  of  the 
fact  (if  so)  that  the  witness  has  been  found  by  the  jury 
to  have  sworn  willfully  falsely  in  respect  of  a  part, 
though  material  in  some  aspects,  of  his  testimony. 
Other  evidence  in  the  case  may  corroborate  or  tend  to 
confirm  that  part  of  his  testimony  to  which  he  is  not 
found  to  have  willfully  falsely  sworn.  That  the  jury 
may  disregard  entirely  the  testimony  of  such  a  witness 
is,  plainly,  a  very  different  matter  from  holding  their 
duty  to  be  to  disregard  all  when  only  a  part  has  been 
shown,  to  their  satisfaction,  to  be  willfully  false. 

Charge  S  exacted  an  acquittal  if  the  jury  were  of 
such  confused,  uncertain  mind  that  they  could  not  say 
who  killed  the  deceased.  The  question  was  the  guilt  or 
innocence  of  the  defendant.  It  was  not  that  propound- 
ed by  the  implication  of  the  charge.  In  consequence, 
the  tendency  of  the  charge  was  to  mislead  the  jury.  Be- 
sides, the  charge  ignored  the  issue  of  conspiracy  pi-e- 
sented  by  the  evidence  in  the  case.  Charge  A,  in  Boyd's 
Case,  150  Ala.  101;  43  South.  204,  was,  as  appears,  en- 
tirely dififerent  from  the  charge  under  review. 
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Charge  T  was,  as  suggested  in  brief  for  appellant, 
argumentative,  and  due  to  be  refused. 

Numerous  charges  touching  the  sufficiency  or  degree 
of  conviction  of  guilt  requisite  to  justify  a  verdict  to 
that  end  were  given  at  defendant's  request. 

We  find  no  error  in  the  record.  The  judgment  is  af- 
firmed. 

Affirmed.     All  the  Justices  concur. 


Lewis  t;.  The  State. 

Murder. 

(Decided  June  29,  1912.    59  South.  577.) 

1.  Jury;  Venire:  Seniee  on  Dcfendant.-^Vif here  there  was  a  sub- 
stantial compliance  with  the  statute  and  the  court's  order  requiring 
the  venire  to  be  served  on  defendant,  and  where  the  copy  of  the 
venire  served  on  him  on  the  day  of  his  arraignment,  contained  the 
names  of  three  regular  jurors  who  had  not  been  summoned,  and  a 
second  venire  was  served  on  him  six  days  later  and  two  days 
before  the  day  set  for  the  trial,  which  omitted  such  name,  and  sub- 
stituted those  of  three  others,  who  had  been  summoned  as  regular 
Jurors  for  the  week,  the  defendant  was  not  prejudiced  thereby,  espe- 
cially as  the  certificate  of  the  clerk  appended  to  the  second  venire 
explained  the  error. 

2.  Same;  Order  for  Sumwonhif/. — The  order  of  the  court  entered 
on  arraignment  that  the  sheriff  "simimon  the  persons  whose 
names  are  now  drawn  from  the  jury  box  in  this  court  on  the  day  so 
set,  as  jurors  for  the  trial  of  this  cause"  is  a  substantial  compli- 
ance with  the  statutory  requirement  that  he  be  required  to  sum- 
mon them,  to  appear  in  court,  on  the  day  set  for  trial. 

3.  Homieide:  Evidence:  Dtiing  Declarations. — To  be  admissible  as 
a  dying  declaration  a  statement  made  by  a  decedent  need  not  have 
been  made  at  the  point  of  deed;  nor  need  he  have  said,  in  so  many 
words,  that  he  was  in  extremis,  that  death  was  impending,  or  that 
he  had  no  hope  of  recovery;  it  is  enough  that  the  court  be  satis- 
fled,  on  a  close  and  cautious  scrutiny  of  tlie  facts,  that  decedent 
was  impressed  with  the  conviction  that  he  could  not  recover. 

4.  fifame.— Declarations  of  deceased  that  defendant  was  out  there 
hunting  and  had  his  gun,  and  deceased  said  that  he  had  a  writ 
for  him,  having  relation  to  the  res  gestffi  of  the  Inception  of  the 
dlflflculty,  was  admissible  as  a  part  of  the  dying  declaration. 
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5.  Same;  Catrdboration. — It  was  competent  for  the  sheriff  to 
testify  that  he  had  dellTered  a  capias  for  defendant  to  one  of  his 
deputies,  on  whose  request  decedent  was  attempting  to  arrest  de- 
fendant, on  the  question  of  deceased  having  such  a  capias,  and  as 
tending  to  corroborate  the  dying  declaration  of  deceased  that  he 
had  such  a  capias. 

6.  Same;  Evidence. — It  was  competent  to  show  that  a  book  taken 
from  deceased's  pocket  shortly  after  he  was  wounded,  had  shot 
holes  in  it,  as  tending  to  prove  the  means  by  which  deceased  was 
wounded. 

7.  Same;  Resisting  Airest;  Escape. — ^The  right  to  resist  or  escape 
arrest  Is  not  waived  by  a  submission  to  an  unlawful  arrest,  espe- 
cially where  such  arrest  has  been  coerced. 

8.  Same. — One  who  has  submitted  to  an  unlawful  arrest  may 
resist  efforts  to  disarm  him. 

9.  Same;  Justification. — While  one  may  resist  illegal  restraint  of 
his  liberty,  such  as  unlawful  arrest,  or  an  effort  to  disarm  him 
after  such  an  arrest,  resistance  must  not  be  in  enormous  dispropor- 
tion to  the  wrong  and  injury  threatened;  such  person  has  no  right 
to  kill  to  prevent  a  mere  trespass,  unaccompanied  by  imminent 
danger  of  great  bodily  harm  or  felony,  not  producing  in  his  mind 
the  reasonable  belief  of  such  danger. 

10.  Same. — Charges  stating  correct  propositions  of  law  Involving 
the  right  of  resistance  to  unlawful  arrest  and  applicable  to  a  phase 
of  the  evidence,  cannot  be  held  not  prejudicial,  In  the  absence  of 
something  In  the  record  showing  the  contrary. 

11.  Same. — Where  a  defendant,  who  submitted  to  arrest  by  dece- 
dent, and  then  obtained  perniissioii  to  go  to  his  house  with  the 
pnn>ose  of  securing  the  advantage  of  being  in  his  home,  and  there, 
without  lawful  excuse  or  sufficient  provocation,  treacherously  slew 
decedent,  he  can  be  convicted  of  murder  In  the  first  degree,  without 
regard  to  whether  deceased  had  lawful  authority  to  arrest  him. 

12.  Same. — Where  decedent  went  on  defendant's  premises  at  de- 
fendant's request  and  for  defendant's  convenience,  he  was  not  a 
tre.spa8ser,  and  a  charge  asserting  that  under  these  circumstances 
decetlent  was  a  trespasser  was  properly  refused. 

13.  Same;  Self-Defense ;  Eridcncc. — Charges  hypothesizing  that  de- 
ceased forcibly  carried  or  took  defendant  to  his  home  were  properly 
refused  as^  hypothesizing  a  fact  of  which  there  was  no  evidence. 

14.  Same;  Issues. — The  Issue  being  whether  there  was  excuse  or 
extenuation  for  defendant  killing  deceased,  and  not  under  what  cir- 
cumstances deceased  might  have  lawfully  killed  defendant,  a  charge 
asserting  that  deceased  could  not,  under  certain  circumstances 
there  named,  have  lawfully  killed  defendant,  was  properly  refused 
as  dealing  with  matters  not  before  the  court. 

15.  Arrest;  Authority;  Special  Officers. — If  the  person  who  re- 
quested decease<l  to  arrest  defendant  was  not  a  general  deputy  or 
under  sheriff  with  authority  to  execute  all  the  duties  of  the  office 
of  sheriff,  but  was  merely  specially  deputized  for  the  particular 
purpose  of  arresting  defendant,  while  he  might  call  on  a  bystander 
for  help  in  a  personal  effort  to  execute  the  writ  or  command  the 
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aid  of  the  posse  comitatus,  he  could  not  delegate  his  delegated 
authority,  so  as,  in  his  absence,  to  give  deceased  authority  to  make 
the  arrest. 

16.  Same;  Possession  of  Writ, — ^The  mere  possession  of  a  writ  con- 
fers no  authority  to  arrest ;  the  possessor,  not  being  an  officer,  must 
have  received  authority  to  execute  it  from  some  officer  authorized 
to  appoint  a  special  deputy. 

17.  Same;  Disarming  Prisoners, — ^An  officer  who  has  lawfully  ex- 
ercised an  authority  to  execute  an  arrest  may  lawfully  disarm  his 
prisoner. 

18.  Trial;  Reception  of  Evidence;  Motion  to  ^dPcZude.— Where  a 
part  of  the  evidence  is  relevant  and  competent,  the  duty  is  not  on 
the  court  to  separate  the  good  from  the  bad,  and  a  motion  to  ex- 
clude the  whole  evidence  may  be  denied. 

19.  Charge  of  Court;  Absence  of  Evidence. — ^The  court  is  not  re- 
quired to  give  charges  asserting  that  there  is  no  evidence  of  a 
certain  matter. 

Appeal  from  Wilcox  Circuit  Court. 

Heard  before  Hon.  B.  M.  Miller. 

Johnson  Lewis  was  convicted  of  murder  in  the  fii*st 
degree,  and  appeals.    Reversed  and  remanded. 

The  facts  sufficiently  appear  from  the  opinion  of  the 
court.  The  following  charges  were  refused  the  defend- 
ant: 

(14)  "The  court  charges  the  jury  that  if  the  jury  be- 
lieve from  the  evidence  that  the  deceased  was  not  ap- 
pointed a  deputy  by  the  sheriflf,  S.  D.  Moore,  and  if  they 
further  believe  that  the  only  authority  that  deceased 
had  for  the  arrest  of  defendant  was  a  request  of 
Springle  that  deceased  should  arrest  and  bring  in  the 
defendant,  Springle  not  being  with  deceased  at  any 
time,  then  the  court  charges  the  jury  that  the  deceased 
had  no  authority  in  law  to  arrest  the  defendant." 

(15)  "The  court  charges  the  jury  that  a  special  dep- 
uty sheriflf  cannot,  without  being  present,  delegate  his 
authority  to  another.  He  might  call  on  some  one  to 
assist  him,  but  cannot  appoint  another  to  act  in  hi>* 
stead." 
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(16)  "The  court  charges  the  jury  that,  under  the  evi- 
dence in  this  case,  they  cannot  find  the  defendant  guilty 
of  either  murder  in  the  first  or  second  degree." 

(10)  "I  charge  you,  gentlemen  of  the  jury,  that, 
under  the  evidence  in  this  case,  Trammel,  the  person 
alleged  to  have  been  killed,  was  a  trespasser  upon  the 
premises  of  Johnson  Lewis;  and,  if  the  jury  believe 
from  the  evidence  that  the  defendant  was  rightfully  in 
his  dwelling  house  on  said  premises,  then  I  charge  you 
that  the  defendant  was  in  his  castle,  and  had  a  right  to 
defend  the  same  against  unlawful  and  forcible  in- 
trusion." 

(12)  "If  the  jury  believe  from  the  evidence  that 
Trammel  had  no  warrant  for  the  arrest  of  the  defend- 
ant, and  if  they  further  believe  from  the  evidence  that 
deceased  forcibly  took  defendant  to  defendant's  house 
and  put  his  hand  on  his  pistol,  then,  the  defendant 
being  at  the  time  in  his  dwelling  house,  the  jury  must 
acquit  the  defendant." 

(13)  "The  court  charges  the  jury  that  if  the  jury  be- 
lieve from  the  evidence  that  deceased  had  no  warrant 
for  the  arrest  of  defendant,  and  the  deceased  forcibly 
carried  defendant  to  his  house  and  put  his  pistol  in  de- 
fendant's face,  that  then  the  jury  must  acquit  the  de- 
fendant." 

(6)  "The  court  charges  the  jury  that,  even  though 
the  deceased  had  a  legal  warrant  or  capias  for  the  ar- 
rest of  defendant,  if  the  jury  believe  from  the  evidence 
that  the  warrant  charged  the  defendant  with  the  com- 
mission of  a  misdemeanor,  it  would  have  been  murder 
in  deceased,  had  he  killed  defendant  in  an  attempt  to 
escape." 

(1)  "The  court  charges  the  jury  that  there  is  no  evi- 
dence in  this  case  that  deceased  had  either  a  warrant 
or  capias  when  he  attempted  to  arrest  the  defendant." 
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E.  N.  &  W.  C.  Jones,  for  appellant.  The  oi-der  of 
the  court  was  not  suflBcient. — Acts  1909,  p.  319 ;  Wash- 
ington  v.  State,  81  Ala.  35.  Defendant's  motion  to 
quash  the  venire  should  have  been  granted. — Acts  1909, 
p.  319.  The  dying  declarations  were  not  admissible. — 
Johnson  v.  State,  99  Ala.  180;  117  Ala.  20.  The  court 
erred  in  admitting  the  books  in  evidence,  and  also  erred 
in  permitting  the  sheriff  to  show  that  he  had. a  capias 
for  defendant,  and  had  turned  it  over  to  a  deputy. 
Charge  1  should  have  been  given — Adams  v.  State,  in 
MSS.  Charge  6  should  have  been  given. — Brown  v. 
State,  109  Ala.  70 ;  Adams  v.  State,  supra.  Charges  17, 
10,  12,  13,  14,  15  and  16  should  have  been  given.— 
Brown  v.  State,  supra;  Sec.  6267,  Code  1907,  and  cases 
there  cited. 

R.  C.  Beickbll,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  The  service 
of  the  second  copy  on  defendant  two  days  befoi-e  the 
trial  corrected  any  errors  or  irregularities  in  the  order 
and  service  of  the  venire. — Coates  v.  State,  1  Ala.  App. 
35 ;  Savage  v.  State,  57  South.  469.  A  motion  to  quash 
was  properly  denied.— Sec.  29,  Acts  1909,  p.  319.  Coun- 
sel discuss  charges  given  and  refused,  but  without  ci- 
tation of  authority.  The  court  properly  admitted  the 
book  as  tending  to  show  how  the  wounds  were  inflicted. 
—Barnett  v.  State,  165  Ala.  59;  Newell  v.  State,  115 
Ala.  54;  Burton  i\  State,  107  Ala.  108;  Holley  v.  State, 
75  Ala.  410.  The  court  properly  admitted  evidence  of 
the  dying  declarations.— //cz/inbi/r/;  v.  State,  153  Ala. 
313;  Pate  v.  State,  150  Ala.  10;  Blackburn  v.  State,  98 
Ala.  63;  PuUiam  i\  State,  88  Ala.  1.  Where  a  question 
is  answered  before  objection  is  interposed,  the  objection 
comes  too  late. — S towers  F,  Co,  v.  Brake,  158  Ala.  639 ; 
Downey  v.  State,  115  Ala.  108;  McCalman  v.  State,  9ft 
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Ala.  98.  Questions  not  answered  do  not  show  error. 
—Hughes  v.  State,  75  Ala.  31 ;  Snodgrass  v,  Caldwell, 
90  Ala.  319 ;  Harris  v.  Basden,  162  Ala.  367. 

SAYRE,  J. — ^Appellant  was  duly  arraigned  on  No- 
vember 3,  1911,  and  his  case  set  for  trial  on  the  8th. 
Three  eflPorts  were  made  to  execute  the  court's  order 
that  a  copy  of  the  indictment  and  the  venire  be  served 
forthwith  upon  the  defendant,  the  first  on  the  day  of 
the  arraignment,  the  last  upon  the  6th.  The  second  re- 
quires no  special  attention.  The  first  and  second  copies 
of  the  venire  served  upon  the  defendant  contained  the 
names  of  three  regular  jurors  who  had  not  been  sum- 
moned. In  all  other  respects  they  were  regular  and, 
80  far  as  their  contents  were  concerned,  complied  witl\. 
the  court's  order.  The  sheriflPs  return  as  to  these  three 
jurors  was  that  they  had  not  been  found.  The  copy  of 
the  venire  last  served  upon  the  defendant,  identical  in 
other  resi)ects  with  the  first,  omitted  the  names  of  the 
three  regular  jurors  who  had  not  been  summoned,  and 
substituted  for  them  the  names  of  three  others  who  had 
been  summoned  to  serve  as  regular  jurors  for  the  week 
in  which  the  case  was  set  for  trial.  Appended  to  this 
last  venire  or  list  of  jurors  was  a  certificate  by  the  clerk 
to  the  effect  that  the  last  list  was  made  and  served  on 
the  defendant  for  the  purpose  of  correcting  the  errors 
mentioned,  and  setting  them  out  with  particularity. 
The  clerk's  certificate  removed  all  occasion  for  misap- 
prehension of  the  meaning  of  the  several  lists  served 
upon  the  defendant;  and,  in  view  of  the  circumstances 
which  have  been  stated,  we  hold  there  was  a  substan- 
tial compliance  with  the  statute  and  the  court's  order, 
which  required  that  a  list  of  the  names'  of  all  jurors, 
regular  and  special,  be  forthwith  served  upon  the  de- 
fendant by  the  sheriff.    See  Coates  t\  State,  1  Ala.  App. 
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35,  56  South.  6;  Savage  v.  State,  174  Ala.  94,  57  South. 
469. 

We  are  not  able  to  see  the  force  of  the  suggestion  of 
error  in  the  record  which  takes  the  point  that  the  order 
of  the  court  upon  arraignment  fails  to  show  that  the 
sheriflf  was  required  to  summon  the  special  jurors,  who 
were  yet  to  be  summoned,  in  the  language  of  the  stat- 
ute, "to  appear  in  court"  on  the  day  set  for  the  trial. 
The  order  was  that  "the  sheriflf  summon  the  persons, 
whose  names  are  now  drawn  from  the  jury  box  in  this 
court  on  the  day  so  set,  as  jurors  for  the  trial  of  this 
cause."  The  provision  of  the  statute  and  the  require- 
ment of  the  order  were  identical  in  meaning  and  effect ; 
and  the  mere  trifling  departure  of  the  order  from  the 
verbiage  of  the  statute  cannot  be  allowed  to  have  the 
eflfect  contended  for. 

Deceased  received  the  wound  of  which  he  died  early 
in  the  morning  of  Friday,  November  4,  1910.  The  flesh 
and  muscle  of  his  left  forearm — the  entire  lower  por- 
tion of  the  arm  to  the  bone,  the  surgeon  testified  at  one 
point — were  torn  away  by  a  charge  of  small  shot  from 
a  shotgun.  He  suffered  a  severe  primary  arterial  hem- 
orrhage, and  was  greatly  prostrated  from  shock  and 
loss  of  blood  before  he  received  surgical  aid.  The  sur- 
geon from  the  beginning,  so  he  testified,  recognized  the 
serious  nature  of  the  wound,  though  he  did  not  com- 
municate his  fears  to  his  patient.  Death  followed  from 
the  wound  on  Wednesday  evening  next  thereafter.  The 
state  depended  entirely  upon  the  declaration  of  the  de- 
ceased for  an  account  of  the  circumstances  of  the  dif- 
ficulty in  which  he  received  his  wound.  In  the  interval, 
deceased,  according  to  the  state's  witness  Weatherly,  re- 
peatedly stated  his  belief  that  he  would  never  get  up, 
that  he  would  never  get  well,  and  finally  that  he  would 
die.     He  made  no  response  to  the  efforts  of  his  kins- 
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men  and  friends  to  encourage  him,  and  at  no  time,  so 
far  as  appears,  did  he  express  a  hope  of  recovery.     In 
the  evening  of  the  day  before  his  death,  deceased  made 
a  statement  to  the  witness  Weatherly  of  the  circum- 
stances under  which  defendant  had  shot  him,  and  this 
statement,  repeated  by  the  witness,  was  received  as  a 
dying  declaration  over  defendant's  objection.     In  this 
we  do  not  find  error.     It  was  not  necessary,  say  our 
cases,  that  the  declaration  should  have  been  made  in 
articulo  mortis ;  nor  that  the  deceased  should  have  said, 
in  so  many  words,  that  he  was  in  extremis,  that  deatl^ 
impended,  or  that  he  had  no  hope  of  recovery.     It  is 
necessary,  however,  that  the  court  should  be  clearly  sat- 
isfied, upon  a  close  and  cautious  scrutiny  of  the  facts 
upon  which  admissibility  depends,  that  the  declarant 
was  impressed  with  the  conviction  that  he  could  not 
recover.     After  an  examination  of  many  of  our  cases 
on  the  subject,  we  have  reached  the  conclusion  that  the 
evidence  of  the  declaration   made    to   Weatherly    was 
properly  received.— 1  Mayf.  Dig.  p.  287,  §§  26-72.     So, 
likewise,  on  the  testimony  of  the  witness  Dunn,  the 
declaration  made  to  him  by  deceased,  about  an  hour 
after  deceased  had  been  wounded,  and  before  the  sur- 
geon had  reached  him,  was  received  in  evidence  with- 
out error. 

The  state  proved  that  shortly  after  deceased  was 
wounded  a  small  book  was  taken  from  a  pocket  in  the 
coat  he  wore,  and  that  it  had  shot  holes  in  it.  We  read 
the  record  to  mean  that  the  witness  to  this  fact  also 
volunteered  a  statement  that  the  book  contained  the 
constitution  of  the  Farmers'  Alliance,  and  that  the  de- 
ceased was  a  member  of  that  organization.  Defend- 
ant's motion  to  exclude  this  evidence — all  of  it,  as  we 
understand) — without  any  discrimination  between  its 
parts,   was   overruled.     In  view  of  the  unquestioned 
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facts  of  the  case,  this  piece  of  evidence  was  altogether 
useless;  but,  so  far  as  it  related  to  the  presence  of  the 
book  and  its  physical  condition,  it  had  a  tendency  to 
prove  the  means  by  which  deceased's  wound  was  in- 
flicted.   That  was  a  relevant  fact  competently  proved; 
and  it  is  impossible  to  say  it  was  erroneously  kept  be- 
fore the  jury  by  the  court's  ruling  made  on  defendant's 
motion  to  exclude.    The  idea  is  advanced  that  the  state- 
ment that  deceased  was  a  member  of  the  Farmers'  Al- 
liance, and  that  the  book  contained  a  copy  of  the  con- 
stitution of  that  order,  were  calculated  to  arouse  an 
unjust  prejudice  against  the  defendant.     If  there  was 
apprehension  of  that  effect,  and  it  had  been  expressed 
in  the  form  of  a  motion  to  exclude  that  part  of  the  tes- 
timony which  went  to  prove  the  irrelevant  and  objec- 
tionable facts,  we  do  not  doubt  that  the  trial  court 
would  have  excluded  those  parts,  and  would  have  taken 
other  appropriate  measures    to    guard    the    jury    box 
against  the  intrusion  of  unworthy  influences,  whether 
set  in  motion  by  testimony  or  argument.    And  we  must 
presume  that  the  trial  court  either  did  so  in  a  general 
way  in  its  oral  charge,  or,  no  separate  motion  being 
made,  considered  the  matters  now  urged  for  error  as 
mere  trifles,  which  had  no  effect  upon  the  minds  of  the 
jury.    At  any  rate,  under  the  rule  which  has  heretofore 
prevailed  in  this  court,  a  part  of  this  evidence  being 
relevant  and  competent,  it  was  not  the    duty    of    the 
court,  on  a  motion  directed  against  all  of  it,  to  sepa- 
rate the  good  from  the  bad.     That  should  have  been 
done  by  the  defendant  or  his  counsel. 

The  state's  theory  of  how  and  why  the  killing  occurred 
was  disclosed  by  evidence  which  tended  to  show  the 
following  tacts:  Defendant  had  been  indicted  for  a 
misdemeanor.  A  deputy  sheriff*  at  Pine  Hill  had  re- 
quested deceased,  who  lived  in  the  same  neighborhood 
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with  defendant,  "to  bring  him  in."  Deceased  armed 
himself,  and  next  morning,  as  he  went  along  the  road, 
met  defendant,  who  was  hunting  and  had  his  gun.  De- 
ceased told  defendant  he  had  a  writ  for  him.  For  the 
rest,  we  reproduce  the  declaration  of  deceased  as  testi- 
fied to  by  the  witness  Weatherly:  "He  [defendant] 
said,  *A11  right.'  He  demanded  his  gun ;  but  he  refused 
to  giv€j  up  his  gun.  He  told  him  then  to  take  out  the 
shells.  He  unbreeched  his  gun,  and  shook  the  shells 
out.  He  said  he  wanted  to  go  by  his  house ;  but  he  did 
not  tell  him  what  for.  He  followed  him  to  the  house, 
and  followed  him  in.  When  he  started  in  the  house, 
he  told  him  he  had  better  not  go  in  the  house.  He 
would  go  in,  and  he  followed  him  inside  the  house. 
When  he  got  inside  the  house,  he  passed  by  his  wife, 
and  lunged  his  wife  against  him.  Before  he  recovered 
he  shot  him  and  ran  out  of  the  door."  Defendant's  ver- 
sion was  this:  "I  met  him  in  the  road.  He  told  me 
he  wanted  to  see  me,  and  to  stop.  Mr.  Trammell  came 
to  me.  He  said,  'Consider  yourself  under  arrest.'  I 
asked  Mr.  Trammell  if  he  had  a  warrant  for  me,  and 
he  told  me,  'No.'  I  told  him  *You  can't  arrest  me  if 
you  ain't  got  no  warrant.'  Finally  he  prevailed  on  me 
that  would  be  all  right.  I  told  him,  'Well,  I  will  go 
and  give  up  and  go  with  you,'  and  walked  on  back  to 
the  house  and  went  in  the  house.  He  said,  'Take  the 
shells  out  of  the  gun.'  I  unbreeched  and  took  the  shells 
out,  but  never  would  give  the  gun  up,  or  the  shells.  In 
going  in  the  house,  I  pushed  the  shells  back  in  the  gun. 
After  I  got  in  the  house,  he  said:  *Well,  you  got  to 
give  up  the  gun,'  and  took  his  pistol  and  threw  it  in 
my  face,  and  when  he  done  that  I  shot  Mr.  Trammell." 
On  cross-examination,  defendant  testified  that  he  asked 
deceased  to  let  him  go  to  his  house,  which  was  near  at 
hand,  and  get  some  clothes;  that  on  the  wav  deceased 


Digiti 


zed  by  Google 


36  SUPREME  COURT  [Vol. 

[Lewis  V.  The  State.] 

had  tried  to  get  him  to  surrender  his  gun;  that  he  re- 
loaded his  gun  as  he  went  up  the  steps  in  advance  of 
deceased ;  and  that,  after  they  got  in  the  house,  deceas- 
ed said :  "Give  up  the  gun.  If  you  do  not  give  it  up, 
I  will  shoot  you" — and  put  the  pistol  in  his  face. 

The  declarations  of  deceased,  as  reproduced  by  the 
witness  Weather ly,  to  wit,  "Johnson  [meaning  the  de- 
fendant] was  out  there  hunting,  and  had  his  gun,"  and 
"he  [deceased]  said  he  had  a  writ  for  him,"  related  to 
the  res  gestae  of  the  inception  of  the  difficulty,  and  were 
properly  admitted  in  evidence.  As  said  by  Stone,  C. 
J.,  in  Johnson  v.  State,  102  Ala.  1,  16  South.  99,  "in 
every  conceivable  case  in  which  it  becomes  material  to 
ascertain  the  manner  of  bringing  on  a  difficulty — the 
position,  occupation,  conduct,  and  manner  of  the  re* 
spective  parties  at  the  time  the  quarrel  had  its  incep- 
tion— are  pertinent  circumstances  to  be  weighed  in  de- 
termining who  was  the  aggressor.  They  shed  light  on 
what  was  done,  and  are  incidents  of  the  main  fact  That 
is  the  true  test." 

Whether  deceased  had  a  warrant  or  capias  for  the 
defendant,  and  whether,  under  the  deputy  sheriff's  ap- 
pointment, he  had  authority  of  law  for  his  arrest  of  the 
defendant,  were  material  questions  in  the  case.  The 
argument  for  appellant  proceeds  at  several  points  upon 
the  idea  that  the  evidence  showed,  without  conflict,  that 
deceased  had  no  warrant.  As  we  read  the  record,  de- 
ceased, in  his  dying  declaration,  testified  that  he  had 
a  writ  for  defendant.  This,  as  we  have  said,  was  com- 
petent evidence  of  the  fact.  There  was,  then,  no  error 
in  that  ruling  of  the  court  which  permitted  the  state 
to  show  that  the  sheriflf  of  the  county  had  delivered  the 
capias  for  defendant  to  Springle,  the  deputy  on  whose 
request  the  deceased  was  attempting  to  arrest  the  de- 
fendant.    Springle,  though  his  name  was  marked  on 
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the  indictment  as  a  witness  for  the  state,  did  not  testify, 
thus  leaving  an  hiatus  in  the  testimony,  apart  from  the 
dying  declaration,  by  which  it  was  sought  to  trace  the 
capias  into  the  possession  of  deceased.  Nevertheless, 
the  evidence  was  competent,  and  tended  to  corroborate 
and  establish  the  statement  of  the  dying  declaration  on 
that  point,  and  there  was  no  error  in  receiving  it. 

We  have  referred  to  Springle  as  a  deputy  sheriff. 
One  of  the  witnesses  so  referred  to  him.  The  sheriff 
of  the  county  testified  that  he  had  not  authorized  the 
deceased  to  execute  the  writ  for  the  apprehension  of 
defendant.  There  was  nothing  to  the  contrary.  What- 
ever authority  deceased  had  in  the  premises  was  con- 
ferred upon  him  by  Springle.  But  whether  Springle 
was  a  general  deputy  or  undersheriff,  who,  by  virtue 
of  his  appointment  as  such,  had  authority  to  execute  all 
the  ordinary  duties  of  the  oflftce  of  sheriff,  or  whether 
he  was  specially  deputized  for  the  particular  purpose 
of  arresting  the  defendant,  does  not  appear.  It  was 
shown  that  Springle  was  not  present  at  the  time  deceas- 
ed attempted  to  arrest  defendant.  If  Springle's  author- 
ity was  special,  though  he  might  have  called  upon  a 
bystander  for  help  in  the  personal  effort  to  execute  the 
writ,  or  might  have  commanded  the  aid  of  the  posse 
comitatus  {Watson  v.  State,  83  Ala.  60,  3  South.  441; 
Dougherty  v.  State,  106  Ala.  63,  17  South.  393),  he  had 
no  authority  to  delegate  the  authority  which  had  been 
delegated  to  him,  and  in  that  case  deceased  had  no  au- 
thority to  make  the  arrest. — Perkins  v.  Reed,  14  Ala. 
536;  Hunt  v.  Burrel,  5  Johns.  (N.  Y.)  137;  Allen  v. 
Smith,  12  N.  J.  Law,  159. 

An  oflftcer,  who  has  lawfully  executed  an  arrest,  may 
disarm  his  prisoner. — Ex  parte  Hurn,  92  Ala.  102,  9 
South.  515,  13  L.  R.  A.  120,  25  Am.  St.  Rep.  23.  Sub- 
mission to  an  unlawful  arrest  is  not  a  waiver  of  the 
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right  to  resist  or  to  escape ;  a  fortiori  this  is  true  where 
such  arrest  has  been  coerced. — Roberson  v.  State,  53 
Ark.  516,  14  S.  W.  902;  Alford  v.  State,  8  Tex.  App. 
545;  2  Am.  &  Eng.  Encyc.  p.  852.  It  follows  that  one 
who  has  submitted  to  an  unlawful  arrest  may  resist  an 
eflfort  to  disarm  him.  But,  while  the  right  of  any 
citizen  to  resist  any  attempt  to  put  any  such  illegal  re- 
straints upon  his  liberty  cannot  be  denied,  resistance 
in  such  cases  must  not  be  in  enormous  disproportion 
to  the  wrong  and  injury  threatened.  He  has  no  right  to 
kill  to  prevent  a  mere  trespass,  which  is  unaccompanied 
by  imminent  danger  of  great  bodily  harm  or  felony,  and 
which  does  not  produce  in  his  mind  the  reasonable  be- 
lief of  such  danger. — Notes  v.  State,  26  Ala.  31,  62  Am. 
Dec.  711;  Adams  v.  State,  175  Ala.  8,  57  South.  591. 

It  is  scarcely  necessary  to  say  that  the  mere  posses- 
sion of  a  writ  conferred  no  authority  upon  deceased. 
He  must  have  received  authority  to  execute  the  writ 
from  some  officer  having  authority  to  appoint  a  special 
deputy. 

Charges  14  and  15,  requested  by  the  defendant,  stat- 
ed correct  propositions  of  law,  and  their  refusal  was 
error  which  must  cause  a  reversal.  Under  that  phase  of 
the  evidence  presented  by  his  testimony,  these  charges 
stated  propositions  of  law  which  were  of  least  import- 
ance, to  the  defendant.  They  stated  principles  which 
not  only  affected  the  rights  of  the  defendant  under  that 
view  of  the  case  presented  by  his  testimony,  but  may 
also  affect  the  rights  and  liberties  of  all  citizens  in  sim- 
ilar cases.  They  involved  the  right  of  resistance  to  un- 
lawful arrest — a  phase  of  the  right  of  self-defense 
which,  to  a  just  and  reasonable  extent,  is  essential  to 
every  form  of  government.  We  are  unable,  therefore, 
to  say  that  the  propositions  of  these  charges  were  un- 
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important,  or  that  for  any  reason  appearing  of  record, 
their  refusal  was  without  detriment  to  the  defense. 

Charge  16  was,  however,  properly  refused.  It  was 
open  to  the  jury,  under  tendencies  of  the  evidence,  to 
find  that  defendant  submitted  to  arrest  and  requested 
that  he  be  permitted  to  go  to  his  house  with  the  pur- 
pose of  securing  what  advantage  there  might  accrue 
to  him  by  reason  of  the  fact  that  he  was  in  his  own 
house,  and  there,  without  lawful  excuse  or  sufficient 
provocation,  treacherously  slew  the  deceased.  If  the 
jury  so  found,  then  they  did  well  to  convict  defendant 
of  murder  in  the  first  degree,  without  regard  to  whether 
deceased  was  authorized  by  law  to  arrest  defendant. 

Charge  10  erroneously  asserted  that  deceased  was 
a  trespasser  upon  the  premises  of  defendant;  whereas 
the  evidence  went  to  show  that  deceased  had  gone  there 
upon  defendant's  request  and  for  defendant's  conven- 
ience. Charges  12  and  13  were  properly  refused  also. 
They  hypothesized  a  fact  of  which  there  was  no  evi- 
dence, to  wit,  that  deceased  forcibly  carried  or  took 
defendant  to  the  latter's  house. 

Charge  6  was  well  refused.  It  dealt  with  a  case  not 
before  the  court.  The  question  was,  not  under  what  cir- 
cumstances the  deceased  might  have  lawfully  killed  de- 
fendant, but  whether  there  was  excuse  or  extenuation 
for  the  act  of  defendant  in  killing  deceased. 

Charge  1,  refused  to  the  defendant,  stated  no  prop- 
osition of  law.  It  has  been  frequently  held  that  courts 
cannot  be  required  to  declare  to  juries  that  there  is  no 
evidence  of  this,  that,  or  the  other  fact. — Troup  v,  State^ 
160  Ala.  125,  49  South.  332. 

For  the  errors  indicated,  the  judgment  of  conviction 
will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded.  All  the  Justices  concur,  ex- 
cept DowDBLL^  C.  J.,  not  sitting. 
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McGuffin  V.  The  State. 

Murder. 

(Decided  June  29,  1912.    59  South.  635.) 

1.  Evidence;  Demonstrative  Evidence. — ^Where  a  pistol  Is  identi- 
fied as  the  pistol  the  accused  had  in  his  possession,  or  one  identical 
with  it,  it  is  properly  admitted  in  evidence. 

2.  Witnesses;  Cross  Examination. — Where  it  appeared  that  de- 
fendant was  intoxicated  at  the  time  of  the  homicide,  it  was  com- 
petent on  the  cross-examination  of  him  to  ask  where  he  got  his 
rifle  in  order  to  test  the  accuracy  of  his  testimony  that  he  was  too 
drunk  to  remember  anything. 

3.  Homicide;  Malice;  What  is, — ^Malice  in  law  does  not  neces- 
sarily mean  hate  or  ill-will,  but  is  descriptive  of  that  mental  con- 
dition which  prompts  the  willful  doing  of  an  unlawful  act;  hence, 
in  a  prosecution  for  killing  an  olTicer,  a  charge  asserting  that  if 
defendant,  being  subject  to  arrest,  merely  killed  the  officer  to  escape 
the  arrest,  the  killing  is  malicious,  Is  proper. 

4.  Same;  Instructions;  Deliberation. — It  is  not  error  for  a  court 
to  state  facts  in  another  case  to  illustrate  that  no  particular  time 
is  required  for  premeditation  or  deliberation. 

5.  Same. — A  charge  asserting  that  whether  or  not  it  was  right 
for  the  officer  to  go  to  defendant's  house  while  he  was  in  an  intoxi- 
cated condition,  was  immaterial,  but  that  it  could  have  no  bearing 
on  the  question  of  defendant's  liability  for  subsequently  killing  the 
officer,  was  not  improper  as  a  charge  on  the  weight  of  the  evidence. 

6.  Same;  Defenses;  Intoxication. — ^Where  it  is  shown  that  the  de- 
fendant was  intoxicated  when  he  killed  the  officer,  the  fact  that 
the  officer  had  been  at  his  house  half  an  hour  before  the  killing, 
which  might  have  aroused  defendant  to  anger,  was  no  defense,  as 
it  did  not  affect  his  ability  to  be  conscious  of  his  act. 

Appeal  from  Anniston  City  Court. 

Heard  before  Hon.  Thomas  W.  Coleman^  Jr. 

William  McGuffin  was  convicted  of  murder  in  the 
second  degree,  and  he  appeals.     Affirmed. 

The  oral  charge  of  the  court,  objected  to,  was  as  fol- 
lows: "(1)  If  a  man  is  subject  to  arrest — done  some- 
thing for  which  officers  of  the  law  have  a  right  to  arrest 
him — and  he  should  take  the  life  of  another  intention- 
ally, in  order  to  avoid  arrest,  that  might  be  his  sole 
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motive.  He  might  not  have  the  slightest  feeling  of 
anger  or  ill  will  towards  the  officer  who  undertook  to 
arrest  him ;  but,  either  through  fear  of  the  consequences, 
or  desire  not  to  be  arrested,  he  kills  the  person  who 
undertakes  to  arrest  him  lawfully,  and  that  is  his  sole 
motive  in  law,  that  would  be  malicious,  notwithstand- 
ing the  total  absence  of  ill  will  towards  the  person 
whom  he  killed." 

(2)  Here  the  court  stated  the  facts  in  the  Daughdrill 
Case  Bs  an  illustration  of  the  fact  that  no  particular 
time  is  required  for  the  deliberation  and  premeditation 
that  are  elements  of  murder  in  the  first  degree,  con- 
cluding with  the  statement  that  he  was  sentenced  to  be 
hung,  and  was  hung. 

(3)  "Now,  there  is  a  good  deal  of  testimony  in  this 
case  as  to  what  occurred  before  and  what  occurred  af- 
terwards; and  I  believe  some  criticism  was  indulged 
by  some  of  the  counsel  upon  some  of  the  police  going 
to  the  house  of  the  defendant  when  the  defendant  was 
in  a  drunken  condition  at  his  house,  as  they  claim. 
Whether  or  not  that  was  wrong  for  the  police  to  go  out 
there  cannot  be  considered  in  any  way  as  bearing  on 
the  guilt  or  innocence  of  this  defendant  at  the  time  he 
shot  Cunningham.  It  is  not  improper  for  me  to  say 
that  I  see  no  impropriety  in  the  police  officers  of  a  city 
going  to  a  man's  house,  and  if  he  is  sitting  in  his  house 
intoxicated  on  a  Sunday  afternoon,  with  a  weapon  in 
his  hand;  but,  be  that  as  it  may,  certainly  that  has 
no  possible  bearing  on  whether  or  not  defendant  should 
be  excused  for  an  act  that  he  did  a  half  hour  after- 
wards." 

O.  M.  Alexander^  and  P.  F.  Wharton^  for  appel- 
lant.     The  court  erred  in  its  oral  charge. — Armour  v. 
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State,  63  Ala.  171;  Churchill  v.  State,  117  Ala.  126. 
At  least  it  was  not  justified  under  sec.  5362,  Code  1907. 

R.  C.  Bbickbll^  Attorney  General,  and  W.  L.  Martin^ 
Assistant  Attorney  General,  for  the  State.  The  court 
could  have  read  the  entire  Daughdrill  Case  to  the  jury 
without  error. — Halley  v.  State,  75  Ala.  14.  The  oral 
charge  of  the  court  when  construed  as  a  whole  was  not 
erroneous. — Lacey  v.  State,  154  Ala.  65. 

SIMPSON,  J. — The  appellant  was  convicted  of  the 
crime  of  murder  in  the  second  degree. 

There  was  no  error  in  allowing  the  introduction  of 
the  pistol,  after  the  witness  had  stated  that  it  was  either 
the  one  which  defendant  had  on  him,  or  one  just  like  it. 
In  addition,  the  defendant  himself  afterwards  identi- 
fied the  pistol  as  his. 

There  was  no  error  in  overruling  the  objection  to  the 
question  to  the  defendant,  when  on  the  stand  as  a  wit- 
ness, on  cross-examination,  "Where  did  you  get  that 
Swiss  rifle?"  It  was  permissible  to  test  the  accuracy 
of  the  witness'  statement  that  he  was  too  drunk  to  re- 
member anything. 

There  was  no  error  in  that  part  of  the  court's  oral 
charge  marked  (1).  "Malice,  in  law,  does  not  neces- 
sarily mean  hate  or  ill  will,  but  is  defined  as  any  un- 
lawful act  willfully  done,  without  just  cause  or  legal 
excuse.  It  is  that  mental  state  or  condition  which 
prompts  the  doing  of  an  unlawful  act  without  legal  jus- 
tification or  extenuation.'' — Patterson  v.  State,  156  Ala. 
63,  67,  68,  47  South.  52,  54;  Boulden  v.  State,  102  Ala. 
80,  83,  86,  15  South.  341. 

There  was  no  error  in  that  part  of  the  oral  charge 
marked  (2),  in  which  the  court  referred  to  and  explain- 
ed the  Daughdrill  Case,  113  Ala.  7,  21  South.  378.  Hoi- 
ley  V.  State,  75  Ala.  14,  18. 
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There  was  no  error  in  that  part  of  the  oral  charge 
marked  (3).  As  to  what  was  the  criticism  indulged  in 
by  counsel,  the  record  does  not  show ;  and  we  must  pre- 
sume that  there  was  such  criticism  as  to  have  called  for 
the  remarks  of  the  court.  It  is  not  a  charge  on  the 
effect  of  the  evidence,  but  simply  a  statement  of  the  un- 
deniable proposition  that  there  is  no  impropriety  in  a 
police  officer's  going  to  a  man's  house,  even  though  the 
man  should  be  sitting  on  his  porch  in  a  drunken  con- 
dition, and  that,  at  any  rate,  that  fact  could  not  furnish 
any  justification  for  shooting  the  policeman  at  another 
place  30  minutes  later. 

Appellant  contends  that  the  presence  of  the  police- 
man, and  the  anger  ensuing,  might  have  "accelerated 
the  effects  of  the  whisky  on  his  mind  and  tended  to  dis- 
turb his  mental  equilibrium,''  and  thus  be  proper  mat- 
ter for  the  jurj'  to  consider  "in  determining  the  mental 
state  of  the  defendant  30  minutes  later."  This  argu- 
ment loses  sight  of  the  effect  of  drunkenness  as  a  de- 
fense in  homicide  cases.  The  fact  that  a  man,  when 
drunk,  is  more  easily  made  angry,  or  excited,  does  not 
furnish  any  defense;  but  the  question  is  only  whether 
his  faculties  have  been  so  benumbed  as  to  render  him 
incapable  of  entertaining  the  intent  necessary  to  con- 
stitute the  crime.  The  fact  that  the  policeman  had 
been  at  his  house  a  half  hour  before  the  commission  of 
the  crime  could  not  affect  his  ability  to  be  conscious  of 
his  acis,— Chatham  v.  State,  92  Ala.  47,  49,  9  South. 
607;  Brown  v.  State,  142  Ala.  289,  291,  296,  297,  38 
South.  268;  Heinburg  v.  State,  151  Ala.  27,  30,  43  South. 
959. 

The  judgment  of  the  court  is  affirmed. 

Affirmed.  All  the  Justices  concur,  except  McClel- 
LAN,  J.,  not  sitting. 
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Chaney  v.  The  State. 

Murder. 

(Decided  June  29,  1912.    59  South.  604.) 

1.  Charge  of  Court;  Presumption  of  Innocence, — ^A  defendant  1b 
entitled  to  have  the  court  Instruct  the  jury  that  a  defendant  enters 
the  trial  with  a  presumption  of  Innocence,  and  that  this  Is  a  fact  In 
the  case  which  must  be  considered  with  all  the  evidence,  and  should 
not  be  disregarded. 

2.  Homicides  Instruction;  Belf-Defense.— Where  the  homicide  was 
committed  In  defendant's  place  of  business,  and  defendant's  evi- 
dence tended  to  show  that  deceased  had  a  billiard  ball  In  his  hand 
as  If  to  throw  It  at  him  when  he  fired  the  shot,  and  there  was  no 
evidence  produced  by  either  side  tending  to  show  that  defendant 
did  anything  to  provoke  an  attack  by  decedent  before  the  shooting, 
a  charge  asserting  that  If  the  minds  of  the  jury  were  left  In  such 
a  state  of  uncertainty  or  doubt  that  they  could  not  say  beyond  a 
reasonable  doubt  whether  defendant  acted  upon  a  well-founded  and 
reasonable  belief  that  it  was  necessary  to  take  decedent's  life 
to  save  himself  from  death  or  great  bodily  harm,  or  whether  he 
shot  before  such  Impending  necessity  arose,  they  should  acquit 
should  have  been  given,  as  It  was  not  necessary  In  this  particular 
case  for  the  charge  to  have  hypothesized  freedom  from  fault  and 
duty  to  retreat. 

3.  Same. — Under  such  state  of  the  evidence  a  charge  asserting 
that  if  the  conduct  of  deceased  was  such  as  to  reasonably  lead  de- 
fendant to  believe  that  deceased  was  about  to  Inflict  some  great 
bodily  harm  on  his  person,  and  if  defendant  acting  on  such  belief, 
shot  and  killed  deceased,  the  Jury  should  acquit,  should  have  been 
given,  although  it  failed  to  hypothesize  freedom  from  fault,  and 
duty  to  retreat. 

4.  Same. — Under  such  a  state  of  the  evidence,  and  where  there 
was  undisputed  evidence  that  deceased  had  made  many  threats 
against  defendant,  a  charge  asserting  that  It  was  not  necessary  that 
defendant  should  have  actually  been  in  danger  of  death  or  great 
bodily  harm,  In  order  to  Justify  the  killing,  but  that  he  had  a  right 
to  act  upon  appearances  of  things  at  the  time.  In  connection  with 
the  light  of  all  the  evidence,  and  had  the  right  to  Interpret  deceased's 
attack  In  the  light  of  the  many  threats  by  deceased  shown  by  the 
evidence,  and  that  if  the  circumstances  were  such  as  to  justify  a 
reasonable  man  In  the  belief  that  he  was  In  danger  of  death  or  great 
bodily  harm,  and  the  defendant  did  so  believe,  he  had  a  right  to 
shoot  the  deceased,  although  as  a  matter  of  fact,  he  was  not  In 
actual  danger,  should  have  been  given,  as  It  was  not  necessary 
under  the  evidence  to  hypothesize  freedom  from  fault  or  duty  to 
retreat,  and  the  use  of  the  expression  "many  threats"  (presumably 
Intended  for  "any"  threats)  not  Justifying  Its  refusal  In  view  of  the 
evidence  that  defendant  had  made  "many"  threats. 


Digiti 


zed  by  Google 


1780  OF  ALABAMA.  46 

[Chaney  v.  The  State.] 

5.  Same. — ^A   cbarge  asserting  that  If  deceased  picked  up  a  bil< 
Hard  ball  and  beld  it  In  such  a  position  as  to  indicate  to  defend- 
ant's mind,    as   a  reasonable  man,  and  interpreted  in  the  light  of 
previous  threats,  that  he  was  about  to  throw  it,  the  jury  should 
acquit,  although  it  should  now  appear  that  deceased  did  not  intend 
to  throw   the  ball,  was  properly  refused,  because  not  requiring  a 
finding  that  defendant  believed  he  was  in  danger  of  losing  his  life 
or  sustaining   serious  bodily  harm,  but  merely  a  finding   that  he 
belieTed  deceased  was  about  to  throw  the  hall. 

(McClellan  and  Somerville,  J  J.,  dissenting.) 

Appeal  from  Gadsden  City  Court. 

Heard  before  Hon.  James  A.  Bilbro. 

Claude  Chaney  was  convicted  of  murder  in  the  sec- 
ond degree  and  sentenced  to  the  penitentiary  for  35 
years,  and  he  appeals.    Reversed  and  remanded. 

The  following  charges  were  refused  the  defendant : 
(14)  "I  charge  you  that  if,  after  looking  at  all  the 
evidence  in  this  case,  your  minds  are  left  in  such  a 
state  of  doubt  or  uncertainty  that  you  cannot  say,  be- 
yond a  reasonable  doubt,  whether  the  defendant  acted 
upon  a  well-founded  and  reasonable  belief  that  it  was 
necessary  to  take  the  life  of  the  deceased  to  save  him- 
self from  great  bodily  harm  or  death,  or  that  he  shot 
before  such  impending  necessity  arose,  then  this  is  such 
a  doubt  as  will  entitle  this  defendant  to  an  acquittal, 
and  you  should  so  find." 

(16)  "I  charge  you  that  if,  after  looking  at  all  the 
evidence  in  this  case,  your  minds  are  left  in  such  a 
state  of  uncertainty,"  and  concludes  exactly  like  14. 

(2)  "If  the  jury  find  from  the  evidence  that  the  con- 
duct of  the  deceased,  Sam  Snider,  was  such  as  to  rea- 
sonably lead  the  defendant  to  believe  that  the  deceas- 
ed was  about  to  inflict  some  great  bodily  harm  on  his 
person,  and  that  the  defendant,  acting  on  such  reason- 
able belief  of  great  bodily  harm,  fired  the  shots  at  the 
deceased  and  killed  him,  then  the  jury  should  acquit." 

(3)  "The  defendant  enters  into  this  trial  with  a  pre- 
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sumption  of  innocence,  and  this  is  a  fact  in  the  ca^e, 
which  must  be  considered  with  all  the  evidence,  and 
should  not  be  disregarded." 

(11)  "The  court  charges  the  jury  that  Claude 
Chaney  had  a  right  to  go  to  his  place  of  business  at  the 
time  the  evidence  showed  that  he  did  go  there ;  that  if, 
after  entering  his  place  of  business,  Sam  Snider  either 
picked  up  or  caught  a  cueball,  and  held  it  in  such  posi- 
tion as  to  indicate  to  the  mind  of  the  defendant,  as  a 
reasonable  man,  and  interpreted  in  the  light  of  previous 
threats  made  by  Snider  against  the  defendant,  that  he 
was  about  to  throw  said  ball  at  the  defendant,  then  the 
jury  must  find  him  not  guilty,  even  though  it  should 
now  appear  that  Snider  did  not  intend  to  throw  said 
ball.'' 

(18)  "The  court  charges  the  jury  that  it  is  not  nec- 
essary, under  the  evidence  in  the  case,  that  the  defend- 
ant should  have  been  actually  in  danger  of  death  or 
great  bodily  harm  at  the  time  he  killed  the  deceased,  in 
order  for  him  to  have  been  justified  in  shooting  the  de- 
ceased. He  had  the  right  to  act  upon  the  appearance 
of  things  at  the  time,  taken  in  connection  with  the  light 
of  all  the  evidence;  and  he  had  the  right  to  interpret 
the  conduct  of  the  deceased  in  the  light  of  many  threats 
that  the  evidence  showed  deceased  had  made  against  the 
defendant.  If  the  circumstances  attending  the  killing 
were  such  as  to  justify  a  reasonable  man  in  the  belief 
that  he  was  in  danger  of  great  bodily  harm  or  death, 
and  he  honestly  believed  such  to  be  the  case,  then  he 
had  the  right  to  shoot  the  deceased  in  his  own  defense, 
although,  as  a  matter  of  fact,  he  was  not  in  actual  dan- 
ger; and  if  the  jury  believe  that  the  defendant  acted 
under  such  conditions  and  circumstances,  as  above  set 
out,  the  jury  should  find  the  defendant  not  guilty." 
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CuLU  &  Maktin,  for  appellant.  Where  the  evidence 
tends  to  show  self-defense  threats  made  against  defend- 
ant by  deceased  are  competent  evidence. — Roberts  v. 
State,  68  Ala.  156;  Turner's  Case,  160  Ala.  43;  Oliver's 
Case,  2  Ala.  App.  77.  It  is  not  necessary  under  these 
authorities  to  show  that  the  threats  were  communicaf- 
ed.  The  court  erred  in  declining  to  allow  proof  oflFereil 
by  witness  Williams.— Gfajjford  r.  State,  122  Ala.  62; 
Rutledge  t\  State,  88  Ala.  85.  Acts  may  imply  a  threat 
or  menace  as  well  as  words; — Linnehan  v.  State,  113 
Ala.  83.  That  deceased  was  in  the  habit  of  carrying 
a  pistol  was  competent. — Naugher  v.  State,  116  Ala. 
466;  Calley  t\  State,  133  Ala.  129;  Wiley  t\  State,  99 
Ala.  146.  Bad  character  must  refer  to  a  period  prior 
to  the  commission  of  the  alleged  offense  under  investi- 
gation.— McGuire  v.  State,  2  Ala.  App.  133;  Griffin  v. 
State,  90  Ala.  583.  Charges  14  and  16  should  have 
been  given. — Chaney  v.  State,  55  South.  803;  Harris  v. 
State,  96  Ala.  24.  Charge  3  was  improperly  refused. — 
Bailey  v.  State,  168  Ala.  4;  Xeilson  v.  State,  146  Ala. 
683.  Charge  2  should  have  been  given. — Cheney  r. 
State,  supra;  Bluett  v.  State,  151  Ala.  50.  On  the  same 
authorities,  charges  11  and  13  should  have  been  given. 
The  court  erred  in  its  oral  charge  to  the  jury. — Tur- 
ner's Case,  160  Ala.  43;  Roberts'  Case,  68  Ala.  156. 

R.  C.  Brickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  and  W.  J.  Hoykin,  for  ap- 
pellee. Anger  may  be  shown  by  descriptive  testimony. 
— Miller  V,  State,  107  Ala.  40;  Rceres  r.  State,  96  Ala. 
33;  Wearer  v.  State,  2  Ala.  App.  100.  The  admission  of 
showing  for  witnesses  is  in  the  irrevisable  discretion  of 
the  trial  court— Waters  r.  State,  117  Ala.  lOS.  (\>iiii- 
sel  discuss  other  assignments  of  error  relative  to  evi- 
dence,   but    without    further    citati<m    of    authority. 
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Charges  7  and  8  were  properly  refused. — McGhee  v. 
State,  59  South.  573.  Charge  2  was  properly  refused. 
— Chancy  v.  State,  55  South.  801.  Charges  5,  6  and  11 
were  properly  refused  on  the  same  authority.  Charge 
13  was  properly  refused. — Prater  v.  State,  107  Ala.  28 ; 
Hamilton  v.  State,  147  Ala.  110.  On  these  authorities 
and  for  other  consideration,  the  other  requested  charges 
were  properly  refused. 

ANDERSON,  J. — This  is  the  second  appeal  in  this 
case,  and  the  evidence  as  to  what  actually  happened  at 
the  time  of  the  killing  is  practically  the  same  as  upon 
the  former  trial. 

The  state's  evidence  shows  that  the  deceased  was  in 
the  defendant's  poolroom  playing  pool  or  billiards,  and 
had  a  cue  in  his  hand,  also  a  ball,  which  he  had  picked 
up  after  it  bounced  oflf  the  table;  that  the  defend- 
ant, without  saying  a  word,  shot  him;  and  that  the 
deceased  at  the  time  was  making  no  effort  whatsoever 
to  strike  or  injure  the  defendant.  If  this  theory  was 
true,  the  defendant  was  guilty  of  murder. 

The  defendant's  evidence,  like  the  state's,  shows  that 
there  was  no  fuss,  no  word  was  spoken,  and  that  the 
defendant  did  nothing,  prior  to  the  shooting,  that  could 
possibly  provoke  the  deceased,  except  to  enter  his  own 
place  of  business.  The  defendant's  evidence,  however, 
unlike  that  of  the  state  on  this  point,  showed  that, 
while  the  defendant  was  standing  in  his  poolroom,  the 
deceased  drew  a  billiard  ball  on  him,  and  held  it  in  a 
throwing  position  when  he  shot  him.  If,  therefore,  the 
jury  entertained  a  reasonable  doubt  as  to  whether  or 
not  the  defendant  acted  upon  the  well-grounded  and 
reasonable  belief  that  it  was  necessary  to  shoot  to  save 
himself  from  great  bodily  harm,  or  from  death,  or  that 
he  shot  before  such  an  impending  necessity  arose,  then 
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this  was  such  a  doubt  as  would  authorize  an  acquittal. 
The  defendant  was  in  his  place  of  business,  and  did 
not  have  to  retreat.    Nor  did  the  charge  have  to  hypoth- 
esize freedom  from  fault  in  bringing  on  the  dififlculty,  as 
the  undisputed  evidence  showed  that  the  defendant  did 
nothing  to  provoke  the  deceased  before  shooting.     The 
only  issue  or  conflict  in  the  evidence  was  whether  or 
not  the  deceased  was  making  an  effort  to  strike  the 
defendant  with  the  ball  before  the  defendant  shot,  and 
which  said  fact  was  hypothesized  in  charges  14  and  16, 
refused  the  defendant.     These  charges  are  practically 
the  same  as  charge  7,  held  good  upon  former  appeal  in 
this  case,  and  they  should  have  been  given. — Chaney 
V.  State,  172  Ala.  368,  55  South.  801;  Harris  v.  State, 
96  Ala.  24,  11  South.  255.    A  similar  charge  was  held 
to  have  been  properly  refused  in  the  case  of  Gaston  v. 
State,  161  Ala.  37,  49  South.  876,  because  it  pretermit- 
ted the  defendant's  freedom  from  fault  in  bringing  on 
the  difficulty ;  but  it  there  appeared  that  the  defendant 
addressed  some  remarks  to  the  deceased  when  he  came 
out  into  the  yard  and  before  the  shooting,  and  which  a 
majority  of  the  court  held  was  sufficient  to  make  free- 
dom from  fault  a  question  for  the  jury.     In  the  case 
at  bar,  as  in  the  Harris  Case,  supra,  there  was  no  evi- 
dence of  a  difficulty,  or  that  defendant  did  anything 
to  provoke  one,  other  than  firing  the  shots.    He  had  the 
right  to  go  into  his  place  of  business  without  being  at 
fault  in  this  respect,  and  he  was  under  no  legal  duty 
to  retreat  therefrom,  and  the  charges  did  not  have  to 
hyi)othesize  the  duty  to  retreat  or  freedom  from  fault; 
and  the  defendant  was  entitled  to  an  acquittal  under 
the  postulates  of  charges  14  and  16,  if  believed  by  the 
jury,  or  if  they  entertained  a  reasonable  doubt  as  to 
the  existence  of  the  facts  therein  hypothesized.     For 
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similar  reasons,  charge  2,  requested  by  the  defendant^ 
should  have  been  given. 

Charge  3,  requested  by  the  defendant,  should  have 
been  given.  It  has  been  repeatedly  approved  by  this 
court.— Bat/ey  v.  State,  168  Ala.  4,  53  South.  296,  390; 
^eilson  v.  State,  40  South.  221;  Bryant  v.  State/ lU 
Ala.  445,  23  South.  40. 

Charge  18,  refused  the  defendant,  should  have  been 
given.  This  charge,  with  the  elements  of  freedom  from 
fault  and  retreat  embraced,  was  approved  in  the  case 
of  Bluett  V,  State,  151  Ala.  50,  44  South.  84.  As  hereto- 
fore  stated,  it  did  not  have  to  hypothesize  freedom  from 
fault  or  retreat.  It  may  be  that  the  charge  says  "many 
threats,"  when  it  was  intended  as  "any  threats";  but 
this  did  not  justify  its  refusal,  or  render  it  abstract  or 
an  invasion  of  the  province  of  the  jury,  as  there  was 
evidence,  undisputed,  that  the  deceased  'made  many 
threats  against  the  defendant. 

Charge  11,  refused  the  defendant,  pretermits  an  hon- 
est, reasonable,  or  bona  fide  belief  by  the  defendant  that 
he  was  in  danger.  The  defendant  may  have  thought 
that  Snider  was  going  to  throw  the  ball,  yet  he  may  not 
have  had  the  honest,  reasonable,  or  bona  fide  belief  that 
he  was  in  danger  of  losing  his  life,  or  of  sustaining  seri- 
ous bodily  harm. 

The  other  charges  refused  the  defendant  were  either 
bad,  abstract,  or  else  duplicated  by  given  charges.  Nor 
was  there  reversible  error  to  so  much  of  the  oral  charge 
as  was  excepted  to  by  the  defendant. 

There  are  many  objections  to  the  evidence;  but  we 
do  not  find  that  the  trial  court  committed  reversible 
error  in  any  of  the  rulings  upon  the  same.  Many  of  the 
objections  related  to  an  attempt  to  enter  into  the  de- 
tails of  a  former  difficulty  between  the  parties,  and  to 
the  age  and  condition  of  defendant's  family  and  the 
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conduct  of  deceased  towards  the  defendant's  wife  and 
child,  and  which  was  foreign  to  the  issue  involved. 
These  and  the  other  exceptions  to  the  rulings  upon  th^ 
evidence  form  no  basis  for  reversible  error,  and  it  would 
be  useless  to  incumber  the  books  with  a  rehash  of  ele- 
mentary rules  of  evidence. 

The  judgment  of  the  city  court  is  reversed,  and  the 
cause  is  remanded. 

Reversed  and  remanded. 

DowDELL^  C.  J.,  and  Simpson,  Mayfibld,  and  Saybb^ 
JJ.,  concur.    McClbllan  and  Sombrvillb,  JJ.,  dissents 

McCLELLAN,  J.  —  ( dissenting. )  —  The  defendant 
(appellant)  has  been  twice  adjudged  guilty  of  the  kill- 
ing of  Snider,  without  legal  cause  or  excuse.  That  he 
shot  Snider  to  death  is  admitted.  The  sole  reliance  of 
defendant  for  his  exoneration  w^as  and  is  self-defense. 
The  first  judgment  of  conviction  was  reversed  by  this- 
court,  sitting  in  division,  because  of  the  refusal  to  de- 
fendant of  special  charges  4  and  7. — 172  Ala.  368,  55^ 
South.  801.  On  the  retrial  to  Avhich  the  cause  was  re- 
manded, the  court  gave  charge  4,  but  refused  charge  7,. 
The  judgment  of  conviction  is  now  again  reversed  be- 
cause of  the  refusal  of  charge  7  (numbered  16  on  thia 
last  trial),  as  well  as  for  the  refusal  to  defendant  of 
special  charges  2,  3,  14,  and  18,  notwithstanding  the 
trial  court  gave,  at  defendant's  request,  41  special 
charges  covering  the  substantive  law  of  the  case,  as^ 
shown  by  this  transcript.  The  case  was  tried  with  evi- 
dent caution  and  care,  that  the  defendant  might  cer- 
tainly have,  what  was  his  due,  a  full,  fair,  and  impartial 
trial. 

The  finding  of  error  in  the  refusal  of  charges  14  and 
16  is  predicated  upon  the  assumption,  not  justified  by 
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the  record  on  this  appeal,  that  "the  undisputed  evidence 
showed  that  the  defendant  did  nothing  to  provoke  the 
deceased  before  shooting."  This  is  pertinent  element- 
ary law:  "The  necessity  that  will  excuse  the  taking 
of  human  life  must  not  have  been  produced  by  the 
wrongful  act  of  the  slayer.  *  *  *  He  must  not  be 
unmindful  of  his  acts  or  conduct  which  are  likely  to 
produce  a  deadly  combat ;  and  if  by  his  acts  or  conduct 
he  shows  a  willingness  to  enter  the  conflict,  or  if  by 
those  acts  he  invites  it,  he  must  be  held  to  have  pro- 
voked the  necessity  for  slaying  his  adversary,  and  can- 
not invoke  the  doctrine  of  self-defense." — Reese  v. 
State,  135  Ala.  13,  33  South.  672,  Brewer  v.  State,  160 
Ala.  66,  73,  49  South.  336,  McBryde  v.  State,  1^%  Ala^ 
44,  47  South.  302,  among  others. 

"There  are  three  essential  elements  of  self-defense 
and  they  are,  first,  defendant  must  be  free  from  all  fault 
in  provoking  or  bringing  on  the  difficulty.  He  must  not 
say  or  do  anything  to  provoke  or  bring  on  the  difficul- 
ty, must  not  be  unmindful  of  the  consequences  in  this 
respect  of  any  wrongful  word  or  act.  ♦  ♦  ♦  Mc- 
Bryde'8  Case,  156  Ala.  47,  55,  47  South.  302,  304,  among 
others. 

"One  assaulted  in  his  house  need  not  flee  therefrom. 
But  his  house  is  his  castle  only  for  the  purpose  of  de- 
fense. It  cannot  be  turned  into  an  arsenal  for  the  pur- 
poses .of  offensive  effort  against  the  lives  of  others.  It 
is  a  shelter,  not  a  sally  port.  A  man  may  stand  his 
ground  there,  and  kill  all  comers  who  are,  without 
fault  on  his  part,  about  to  take  his  life,  op  to  do  him 
great  bodily  harm."  (Italics  supplied. ) —Waffcin*  t?. 
State,  89  Ala.  88,  8  South.  134. 

"One  who  is  the  aggressor,  or  who  is  at  fault  in  bring- 
ing on  a  difficulty  with  another,  in  his  own  house,  can- 
not slay  his  adversary  and  claim  thereafter,  in  self- 
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defense,  that  he  was  under  no  duty  to  retreat  from  his 
csist\e:'—Maxw€Ws  Case,  129  Ala.  48,  57,  29  South.  981, 
984 ;  5  Mayf .  Dig.  p.  864,  subdiv.  6. 

The  fault  with  special  charges  14  and  16,  refused 
by  the  court,  is  that  they  improperly  omit  from  their  re- 
spective hypotheses  the  condition  that  defendant  was 
free  from  fault  in  provoking  or  bringing  on  the  diffi- 
culty. Authority  for  this  omission  is  thought  to  exist 
in  Harris"  Case,  96  Ala.  24,  11  South.  255.  If  the  evi- 
dence here  had  been  of  like  eflfect  to  that  shown  in  the 
Harris  Case,  the  conclusion  in  this  regard  could  be 
rested  on  that  authority.  There  the  defendant  was  as- 
sailed, at  midnight,  in  his  domicile.  No  ill  will  or  hos- 
tile purposes  had  existed,  with  either  Harris  or  the  de- 
ceased, toward  the  other.  The  deceased's  purpose  was 
to  find  a  woman,  who  he  thought  was  in  the  house. 
He  was  shown,  conclusively,  to  have  been  the  aggres- 
sor to  an  extreme  degree. 

In  the  case  at  bar,  the  defendant  and  the  deceased 
had  made  grave  threats  against  each  other.  It  w^as 
shown  that  a  short  time  before  the  tragedy  defendant 
had  declared  his  purpose  to  shoot  Snider;  and  the  in- 
quiries and  statements  made  by  him  on  the  day  of  the 
shooting  clearly  indicate  that  he  was  searching  for 
Snider.  If  this  phase  of  the  testimonj^  was  credited,  as, 
indeed,  it  must  have  been  by  the  two  juries  finding  de- 
fendant guilty,  it  is  rationally  impossible  to  dissasso- 
ciate  this  thus  accepted  malevolent  condition  of  defend- 
ant's mind  from  the  circumstances  attending  the  soon 
occurring  shooting  of  Snider  by  him.  The  fact  that 
Snider  was  in  defendant's  poolroom  when  defendant 
entered,  and  in  which  he  was  when  defendant  shot  him, 
cannot  neutralize  the  obvious  eflfect  of  his  threats 
against  Snider,  his  expressed  deadly  purpose  toward 
him,  if  that  phase  of  the  testimony  was  credited  by  the 
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jury.  Regardless  of  the  place  of  the  tragedy,  this  tes- 
timony bears  immediately  upon  the  issue  of  freedom 
from  fault  in  inviting  the  necessity  (if  so)  to  shoot 
Snider.  Very  naturally  a  repeatedly  expressed,  antece- 
dent purpose  to  do  an  act  is  evidential  that  it  was 
done  according  to  and  in  consequence  of  that  purpose, 
and  not  because  of  circumstances  occurring  upon  the 
subsequent  occasion.  In  the  state  of  hostility  which 
the  testimony  tended  to  show  each  entertained  towards 
the  other,  the  circumstances  connected  with  the  event 
itself  demanded  the  closest  scrutiny  by  the  triers  of 
fact,  with  special  reference  to  the  plea  of  self-defense 
under  which  defendant  sought  exoneration. 

The  castle  doctrine  comprehends  only  the  relief  from 
duty  to  retreat.  To  exaggerate  its  effect  to  the  extent 
that  an  antecedently  declared  purpose  to  kill,  accom- 
panied with  the  provided  ability  to  do  so  with  a  deadly 
firearm,  is  wholly  neutralized,  if  the  party  slain  is, 
when  slain,  in  the  defendant's  castle,  is  palpably,  as  I 
view, it,  a  radical  and  unsound  departure  from  the 
wholesome  doctrine  of  the  Watkins  and  Harris  Cases, 
supra.  The  exercise  of  what,  under  some  circum- 
stances, would  be  a  sound  abstract  right  may  be  so  col- 
or^td  by  other  circumstances  attending  as  to  denude 
the  right  of  its  innocent,  lawful  character.  So  it  is  in 
this  instance,  as  this  record  discloses. 

Was  there  any  evidence  before  the  court  below  from 
which  the  jury  could  have  found  that  defendant  brought 
on  the  difficulty,  or  by  his  "acts  or  conduct"  evinced  a 
"willingness  to  enter  the  conflict?" — Reese's  Case,  su- 
pra. Aside  from  illuminating  circumstances  arising 
by  way  of  inference  from  facts  shown,  there  was  evi- 
dence of  acts  or  conduct  of  the  character  defined  in 
Reese's  Case,  supra.  Assuming,  though  against  the 
weight  of  the  evidence  in  this  record,  that  Snider  ac- 
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tuallv  menaced  defendant  by  drawing  back  as  if  to 
throw  at  him  the  cueball,  immediately  defendant  ap- 
peared to  deceased's  (assumed)  view,  or  immediately 
upon  defendant's  entry  into  the  poolroom  where  the 
shooting  took  place,  still  there  was  testimony  for  the 
jury  to  consider  tending  to  show  that  defendant's  con- 
curring (with  Snider's  stated  menace)  acts  or  conduct, 
or  acts  or  conduct  previous  to  such  menace,  brought 
defendant  within  the  class  of  those  who,  under  the 
Reese  and  other  cases,  cannot  invoke  self-defense. 
Juries  are  not  bound  to  accept 'or  reject  complete  the- 
ories to  which  litigants  direct  their  testimony  or  con- 
tentions. 

With  the  stated  assumption  of  substantive  fact  in 
view,  and  mindful  of  the  declared  hostile  purpose  of  de- 
fendant toward  Snider,  prepared,  as  he  was,  to  carry 
that  purpose  into  execution,  presumably,  at  the  first 
opportunity,  the  inquiry  is:  What  act  or  conduct  of 
defendant  evinced  provocation  of  the  difficulty  before 
Snider  so  menaced  him  or  manifested  a  willingness  to 
enter  the  conflict  concurrently  with  Snider's  menace, 
ajssuming,  as  indicated,  that  Snider  did  draw  back  to 
throw  the  cueball  at  defendant?  The  testimony  af- 
fords the  basis  for  a  jury  conclusion  affirmative  of  eith- 
er alternative  of  the  stated  inquiry.  Some  only  of  the 
testimony  will  be  quoted. 

Dave  Downs,  an  eyewitness,  testified  in  part :  "The 
defendant  came  in.  He  just  walked  in.  He  had  on  a 
coat,  and  had  his  hands  in  his  front  pants  pockets, 
*  *  ♦  He  [defendant]  came  in  just  about  the  time 
he  shot.  *  *  *  Defendant  came  in  walking  leisure- 
ly along,  and  didn't  stop  until  he  commenced  shooting. 
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Canterberry,  an  eyewitness,  testified  in  part :  ** When 
defendant  came  in  the  door,  he  had  his  hands  in  his 
pockets.     *     *     *" 

Faulkner,  another  eyewitness,  testified  in  part:  '*I 
noticed  defendant  when  he  came  in  the  door,  and  paid 
no  further  attention  to  him.  The  shots  were  fired  im- 
mediately after  he  came  in." 

The  defendant  testified  in  part:  "I  just  walked  in 
the  poolroom,  and  had  walked  in  there  15  or  18  feet 
when  I  first  saw  Sam  [Snider].  He  walked  around  the 
table  and  looked  up,  grabbing  a  ball,  and  drew  it  back 
in  a  throwing  position,  and  was  facing  me.  I  don't  re- 
member how  he  had  the  cue  stick.  I  fired.  I  was  be- 
tween the  first  and  second  tables,  and  standing  still. 
I  got  the  pistol  out  of  my  hip  pocket.  I  had  my  hands 
in  my  front  pocket  when  I  first  came  in.     *     *     *'' 

On  the  cross,  he  testified  in  part:  "I  walked  in  the 
poolroom,   and   didn't  stop  until  I   fired   three  shots. ' 

Upon  the  laying  of  proper  predicates,  both  with  a 
view  to  the  contradiction  of  defendant  as  a  witness 
and,  also,  with  the  view  to  the  admission  of  the  matter 
to  follow  as  a  confession,  the  solicitor  propounded  lo 
Lester,  the  sheriff,  the  following  question:  "Mr*  Les- 
ter, I  will  ask  you  if,  on  the  night  Sam  Snider  was  kill- 
ed, you,  in  company  with  the  defendant,  Claude 
Chaney,  had  a  conversation  relative  to  and  in  regard 
to  the  shooting,  and  if  (in)  that  conversation  Claude 
made  substantially  this  statement :  That  he  came  back 
from  the  council  chamber  after  he  saw  Dr.  Burns,  and 
that  he  went  to  the  poolroom,  and  when  he  walked  in 
and  saw  Sam  Snider  that  it  flew  all  over  him,  and  that 
he  shot  him,  and  he  didn't  know  what  for?"  In  an- 
swer to  said  question,  the  witness  said :    "He  made  sub- 
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stantially  that  statement,  or  something  similar  to  that 
statement." 

This  witness  further  testified:  **It  is  substantially 
the  same  statement.  I  don't  know  just  the  way  he  put  it. 
He  said  he  went  up  to  the  council  chamber  and  saw 
Dr.  Burns  and  had  a  talk  with  him  about  the  matter, 
and  left  about  (I  forget  the  time)  and  came  back  to 
the  poolroom ;  and  when  he  got  to  the  poolroom  he  saw 
this  young  man,  and  just  flew  all  over  him — he  had  a 
funny  feeling.  He  didn't  know  what  he  did;  he  shot 
him.  He  had  a  funny  feeling,  and  said  he  shot  him; 
said  he  didn't  hardly  know  what  happened." 

If  the  statements  of  defendant  to  which  the  sheriff 
thus  testified  were  credited  by  the  jury,  even  though  the 
jury  should  have  found,  against  the  weight  of  the  evi- 
dence, that  Snider  menaced  defendant  as  stated  before, 
it  was  patently  open  to  be  concluded  by  the  jury  from 
that,  as  well  as  from  the  other  testimony  indicated  or 
quoted,  that  defendant  entered  up<m  the  execution  of 
his  previously  stated  hostile  puri)08e  the  moment  his 
eye  fell  upon  Snider — the  moment  he  entered  the  pool- 
room— and  before  he  walked  15  to  18  feet  into  the  pool- 
room. Being  so,  it  is  obviously  unwarranted  to  restrict, 
to  limit,  such  testimony  to  the  sole  effect,  as  is  done  by 
the  majority,  of  showing  that  Snider  did  not  menace 
defendant  as  stated.  It  is  the  order  or  relation  of  the 
occurrence  of  the  acts  or  conduct  of  the  parties  which 
must,  as  always,  determine  the  question,  in  such  cases, 
whether  the  defendant,  who  asserts  self-defense,  was 
free  from  fault  in  bringing  on  the  difficulty,  or  evinced 
a  willingness  to  enter  the  conflict. — Reese's  Case,  supra. 

To  assume  on  such  state  of  the  evidence  that  the  de- 
fendant was  undisputedly  shown  to  be  free  from  fault 
etc.,  in  the  premises,  unless  no  menace,  as  stated,  was 
found,  is,  to  my  mind,  a  plain  invasion  of  the  jury's 
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province  to  determine  this,  as  all,  controverted  issues  of 
fact. 

In  George  v.  State,  145  Ala.  45,  40  South.  962,  117 
Am.  St.  Rep.  17,  it  was  said  of  charge  3  there:  "If  not 
otherwise  bad,  it  pretermits  not  entering  into  the  con- 
flict willingly.  He  may  have  been  free  from  fault  in 
bringing  on  the  difficulty;  yet,  if  he  entered  into  it  wih 
lingly,  he  cannot  invoke  the  doctrine  of  self-defense." 
(Italics  supplied.)  What  possible  reason  can  be  given 
on  the  evidence  here  for  not  applying  the  like  rule  of 
law  to  this  defendant? 

Charge  2,  refused  to  defendant,  was  faulty,  and  there- 
fore correctly  refused,  because  it  omitted  the  enter- 
tainment of  the  honest  belief  that  he  was  about  to  be 
imperiled.  Such  was  the  ruling  in  this  case  on  former 
appeal.  See  comment  on  charges  9  and  10.  It  is  sound 
law. — George's  Case,  supra.  I  see  no  occasion  to  de- 
part from  it  on  this  appeal. — Wilson  v.  State,  140  Ala. 
43,  51,  37  South.  93. 

If  charge  3,  refused  to  defendant,  could  be  said  to  be 
a  correct  charge  in  respect  of  the  presumption  of  inno- 
cence, it  was  substantially  covered  by  charges  1  and  7, 
given  at  defendant's  request.  It  is,  however,  an  affirm- 
atively bad  instruction.  It  advised  the  jury  that  the 
presumption  of  innocence  "should  not  be  disregarded." 
The  charge  as  written  was  approved  in  Bailey's  Case, 
168  Ala.  4,  18,  53  South.  390,  391  (charge  26),  upon 
the  authority  of  Neilson's  Case,  146  Ala.  683,  40  South. 
221.  The  pertinent  ruling  in  Neilson's  Case  is  rested  on 
Amos'  Case,  123  Ala.  50,  26  South.  524.  The  charge  ap- 
proved in  Amos'  Case  is  patently  different  from  that 
considered  in  Neilson's  Case,  in  Bailey's  Case,  and  in 
charge  3  here.  As  framed  on  this  trial  it  was  plainly 
calculated  to  mislead  the  jury  to  the  conclusion  that  the 
presumption  was  not  to  be  disregarded,  whatever  the 
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State  of  the  evidence  showing  guilt  beyond  a  reason- 
able doubt.  The  manifest  fault  of  the  charge  ought  now 
to  require  that  this  court  no  longer  approve  it,  much 
less  reverse  a  judgment  for  its  refusal,  when  the  sub- 
stantive law  in  respect  of  the  presumption  of  innocence 
has  been  given,  at  appellant's  request,  to  the  jury. 

Charge  18  omitted,  in  hypothesis,  defendant's  free- 
dom from  fault,  etc.,  in  bringing  on  the  difficulty,  etc. 
It  necessarily  assumes,  and  that  without  warrant,  that 
there  was  no  evidence  upon  which  it  could  have  been 
found  by  the  jury  that  defendant  by  his  acts  or  con- 
duct provoked  the  difficulty,  or  that  he  entered  into  the 
conflict  willingly. — George's  and  Reese's  Cases,  supra. 

I  have  considered  the  record  with  care.  To  my  mind, 
the  reversal  is  without  support  on  the  record  here. 

SoMERViLLE^  J.,  coucurs  in  the  dissent  and  in  the  fore- 
going opinion  expressing  the  reasons  and  grounds 
therefor. 


Ragland  v.  The  State. 

Murder. 

(Decided  Jane  6,  1912.    Rehearing  denied  June  29,   1912. 
59  South.  637.) 

1.  Appeal  and  Error;  Harmless  Error;  Evidence. — Where  facts  are 
admitted  liy  a  defendant,  it  is  harmless  error  to  receive  evidence  of 
such  facts. 

2.  Homicide;  Evidence;  Tracks. — Evidence  as  to  the  nature  of 
tracks  about  the  place  where  the  crime  was  committed,  and  that 
they  looked  as  though  they  were  made  by  someone  running,  is  ad- 
missible under  the  rule  that  all  of  the  surrounding  circumstances 
about  the  place  of  the  homicide  are  admissible. 

3.  Same. — Evidence  that  a  gim  wad  was  found  near  the  place  of 
the  shooting  was  admissible. 

4.  Same. — ^Where  defendant  is  prosecuted  for  the  murder  of  his 
father  and  there  is  other  testimony  showing  that  he  had  had  a  diffi- 
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culty  with  his  near  relatives,  the  fact  that  defendant,  the  day  before 
the  killing,  remarked  that  he  was  going  home  to  die  with  them, 
folks  or  no  folks,  is  admissible. 

5.  Same, — ^Where  defendant  was  prosecuted  for  the  murder  of  his 
father,  it  was  competent  to  show  that  at  a  previous  time  he  had 
stated  that  he  would  have  killed  his  father  and  grandfather,  but 
for  his  wife's  intervention,  and  that  they  were  doing  bad,  and  if 
they  did  not  let  him  alone  he  was  going  to  kill  them  both. 

6.  Same;  Construction;  Manslaughter,— A  charge  defining  man- 
slaughter and  stating  that  if  accused  voluntarily  killed  deceased,  and 
that  such  killing  was  the  result  of  a  sudden  passion,  and  was  not 
justifiable,  and  not  done  with  malice,  he  was  guilty  of  manslaughter 
In  the  first  degree,  is  proper  under  section  7090,  Code  1907. 

7.  Same;  Malice, — ^A  charge  asserting  that  malice  may  be  implied 
from  the  use  of  a  deadly  weapon,  provided  the  killing  is  shown  to 
have  been  without  justification,  or  unless  defendant  has  rebutted  this 
presumption  of  malice,  Is  not  erroneous  as  excluding  from  considera- 
tion all  evidence  save  that  introduced  by  defendant  in  rebuttal  of 
the  presumption. 

8.  Criminal  Law;  Venue. — ^Where  defendant  was  tried  at  the  county 
seat  of  a  certain  county,  the  testimony  of  the  witness  that  the 
deceased  "was  killed  in  this  county  and  state"  is  sufficient  proof  of 
venue. 

9.  Witnesses;  Impeachment;  Cross-Examination, — ^Where  a  wit- 
ness had  testified  to  defendant's  good  character,  it  was  not  improper, 
on  cross-examination,  to  permit  a  question  whether  the  witness  had 
heard  that  defendant  beat  his  old  grandfather,  as  defendant  had  the 
right  to  bring  out  whether  these  rumors  were  circulated  before  or 
after  the  killing  for  which  defendant  was  being  prosecuted. 

10.  Same. — Where  a  witness  has  testified  to  a  defendant's  good 
character,  the  court  should  not  permit  him  to  be  cross-examined  as 
to  rumors  concerning  defendant  which  he  heard  after  the  offense 
for  which  he  was  being  prosecuted  had  been  committed. 

Appeal  from  Colbert  Circuit  Court. 

Heard  before  Hon.  John  H.  Peach^  Special  Judge. 

Lester  Ragland  was  convicted  of  murder  in  the  first 
degree,  and  he  appeals.    Revei'sed  and  remanded. 

The  objections  to  evidence  sufficiently  appear  from 
the  opinion.  The  oral  charge  of  the  court  objected  to 
is  as  follows:  "(1)  Malice  may  be  implied  from  the 
use  of  a  deadly  weapon,  provided  the  killing  is  shown 
to  have  been  without  legal  justification  or  excuse,  or 
unless  the  defendant  has  rebutted  this  presumption  of 
malice  by  legal  testimony.'' 
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(2)  "If  you  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt  that  the  defendant  voluntarily  killed  the 
deceased  by  shooting  him  with  a  gun  or  pistol,  and  that 
such  killing  was  the  result  of  a  sudden  passion,  caused 
by  an  assault  made  upon  the  defendant  by  the  deceased, 
and  not  justifiable,  as  done  in  self-defense,  and  not  done 
with  malice  aforethought,  you  will  find  the  defendant 
guilty  of  manslaughter  in  the  first  degree." 

Almon  &  Andrews^  and  Kirk^  Carmichabl  &  Rath- 
er, for  appellant.  The  court  erred  in  permitting  evi- 
dence as  to  the  character  and  location  of  tracks  in  the 
field  where  the  shooting  took  place,  as  the  witnesses 
made  no  pretense  to  knowledge  of  whose  tracks  they 
were. — Livingston  v.  The  State,  105  Ala.  127;  Terry 
t7.  State,  118  Ala.  79;  Morris  v.  State,  121  Ala.  ^6;  Riley 
r.  State,  88  Ala.  193.  The  court  erred  in  admitting  evi- 
dence as  to  the  gun  wad. — Hodge  v.  State,  97  Ala.  39. 
The  witness  may  not  be  cross-examined  as  to  mattery 
and  rumors  affecting  the  character  of  defendant  hap- 
pening after  the  commission  of  the  oflfense  for  which  he 
is  being  prosecuted,  but  should  relate  to  matters  affect- 
ing his  character  previous  thereto. — Smith  v.  State,  103 
Ala.  70;  Griffin  v.  State,  90  Ala.  589;  Jones  v.  State, 
76  Ala.  9.  The  court  was  in  error  in  its  definition  of 
manslaughter. — Hampton  v.  State,  15  Ala.  82;  Cates 
V.  State,  50  Ala.  166.  The  court  erred  in  its  charge  as 
to  malice  from  the  use  of  a  deadly  weapon. — Burkett 
V.  State,  154  Ala.  19 ;  Brown  v.  State,  112  Ala.  287 ;  Ken- 
nedy V,  State,  140  Ala.  1.  There  was  no  sufficient  proof 
of  the  venue. 

R.  C.  Brigkell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  All  the  cir- 
cumstances surrounding  the  killing  are  admissible  in 
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evidence,  and  hence,  there  was  no  error  committed  in 
the  admission  of  evidence  relative  to  the  tracks  or  the 
gun  wad.  Threats  are  admissible,  and  the  threats  in 
this  case  were  so  connected  with  the  other  evidence  as 
to  render  them  material  and  admissible.  The  court 
was  not  in  error  in  excluding  particulars  of  the  former 
difficulty.— Gordon  v.  State,  140  Ala.  29.  The  oral 
charge  of  the  court  was  correct. — Compton  v.  State, 
110  Ala.  24 ;  Wilkina  v.  State,  98  Ala.  1 ;  Oihson  v.  State, 
89  Ala.  121.  There  was  sufficient  proof  of  venue,  as  one 
of  the  witnesses  stated  that  deceased  was  killed  in  this 
state  and  county,  evidently  referring  to  the  county  in 
which  the  trial  was  being  had. 

8IMPS0X,  J.— The  appellant  was  convicted  of  the 
crime  of  murder,  and  sentenced  to  imprisonment  for 
life. 

There  was  no  error  in  allowing  the  witness  William 
Gibson  to  testify  as  to  the  confession  by  the  defendant 
that  he  had  killed  the  deceased.  A  sufficient  predicate 
was  laid,  and,  besides,  the  defendant  did  not  deny  that 
he  killed  the  deceased,  but  rested  on  self-defense. 

There  was  no  error  in  allowing  proof  of  tracks  near 
the  place  of  the  killing.  All  the  surroundings  and  cir- 
cumstances are  admissible,  and  the  question  as  to 
whether  the  tracks  were  those  of  the  defendant  was  for 
the  jury  to  decide.  The  numerous  cases  cited  by  ap- 
pellant recognize  the  propriety  of  admitting  proof  of 
tracks,  but  simply  hold  that  the  witness  must  not  give 
his  opinion  as  to  whose  tracks  they  were,  but  must  state 
facts,  and  leave  it  to  the  jury  to  decide  whose  tracks 
they  were. — Davis  v.  State,  152  Ala.  82,  85,  44  South. 
545;  Leonard  v.  State,  150  Ala.  89,  93,  43  South.  214. 

There  was  no  error  in  allowing  the  witness  to  testi- 
fy that  the  tracks  looked  like  they  were  nuide  by  some 
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one  running. — Smith  v.  State,  137  Ala.  22,  27,  34  South. 
396. 

There  was  no  error  in  allowing  proof  of  a  gun  wad 
being  found  near  the  place  of  shooting,  for  the  same 
reasons  as  stated  in  regard  to  the  tracks.  As  to  all 
these  matters,  there  was  no  injury  to  the  defendant,  as 
he  admitted  that  he  was  there,  and  that  he  did  fire  the 
gun  which  killed  the  deceased. 

The  reference,  in  Hodge  v.  State,  to  proof  of  the  gun 
wads,  does  not  indicate  that  there  was  any  error  in  ad- 
mitting the  testimony.— 97  Ala.  38,  39,  12  South.  164, 
165,  38  Am.  St.  Rep.  145.  It  simply  states,  what  is  true 
as  to  almost  every  item  of  circumstantial  evidence,  that 
"by  itself,  and  disconnected  with  something  else  to 
make  it  relevant,  this  evidence  did  not  tend  to  show 
that  defendant,  more  than  any  other  person,  did  the 
shooting." 

There  was  no  error  in  admitting  the  testimony  of 
the  witness  Willingham,  in  regard  to  remarks  by  the 
defendant  the  day  before  the  killing,  to  the  eflfect  "that 
he  was  going  home  to  die  with  them,  folks  or  no  folks.'^ 
The  other  testimony  showed  that  the  defendant  had  had 
a  difficulty  with  his  home  people,  to  which  he  was  re- 
ferring. It  was  for  the  jury  to  determine  whether  the 
remarks  amounted  to  threats. 

The  same  is  true  with  regard  to  the  testimony  of 
the  witness  Broaden,  as  to  statements  made  by  the  de- 
fendant, to  the  eflfect  that  he  would  have  killed  both 
his  father  and  grandfather  but  for  his  wife.  This  show- 
ed the  animus  of  the  defendant  towards  his  father, 
whom  he  afterwards  killed.  The  further  statements 
of  this  witness,  to  the  eflfect  that  his  father  and  grand- 
father were  "doing  pretty  bad,"  and  that  if  they  did 
not  let  him  alone  he  was  going  to  kill  them  both,  were 
clearly  admissible,  as  the  court  held. 
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The  witness  Dee  Smith  having  testified  to  the  good 
character  of  the  defendant,  there  was  no  error  in  per- 
mitting him  to  be  questioned,  on  cross-examination,  as 
to  whether  he  had  heard  that  the  defendant  beat  his  old 
grandfather.— rAomp^on  v.  State,  100  Ala.  70,  72,  U 
South.  878;  Smith  v.  State,  103  Ala.  57,  70,  15  South. 
866;  Terry  v.  State,  118  Ala.  79,  86,  23  South.  776; 
WiUiams  v.  State,  144  Ala.  14,  18,  40  South.  405;  An- 
drews V.  State,  159  Ala.  15,  25,  48  South.  858.  If  the 
defendant  so  desired,  he  could  have  required  of  the 
witness,  on  re-examination,  whether  what  he  had  heard 
was  before  or  since  the  commencement  of  this  prosecu- 
tion, and,  if  since,  brought  the  matter  to  the  attention 
of  the  court.  The  only  objection  made  to  the  question 
was  that  it  was  illegal,  irrelevant,  and  immaterial. 

The  witness  Matthews,  having  testified  that  the  de- 
fendant's character  or  reputation  was  good,  was  ask- 
ed by  the  solicitor,  "After  this  case  came  up,  didn't 
you  hear  about  him  having  beat  his  old  grandfather?'' 
which  question  was  objected  to,  and  the  objection  over- 
ruled. Upon  this  question,  it  is  the  opinion  of  the 
writer  that  in  this  the  court  erred.  While,  as  above 
shown,  particular  questions  may  be  asked  of  character 
witnesses,  in  order  to  test  the  accuracy  of  their  testi- 
mony, and  considerable  latitude  has  been  allowed  along 
that  line,  yet  it  is  only  the  character  which  the  defend- 
ant has  borne  up  to  the  time  of  the  commission  of  the 
offense  which  can  be  inquired  into.  Otherwise  a  wit- 
ness who  could  conscientiously  bear  testimony  to  the 
good  character  of  the  defendant  up  to  the  time  of  the 
commission  of  the  offense  might  be  liable  to  have  his 
testimony  to  some  extent  discredited  by  the  rumors 
that  are  liable  to  spring  up  when  a  man  is  accused  of 
a  crime,  or  even  by  those  which  have  been  manufactur- 
ed for  the  very  purpose  of  breaking  the  effect  of  the 
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character  witness'  testimony. — Griffith  v,  fit  ate,  90  Ala 
583,  589,  8  South.  812. 

In  this  opinion  Dowobll,  C.  J.,  ami  Anderson^  ^\\\ 
fiBLD^  and  Sayre^  J  J.,  concur. 

ON    BEHBABING. 

PER  CURIAM. — There  was  no  error  in  that  part  of 
the  oral  charge  of  the  court  recited  in  the  first  excep- 
tion. It  is  not  liable  to  the  criticism  suggested,  that  it 
excludes  from  consideration  all  evidence  save  that  in- 
troduced by  the  defendant  in  rebuttal  of  the  presump- 
tion of  malice,  as  the  presumption  is  stated  to  exist 
only  "provided  the  killing  is  shown  to  have  been  witli- 
out  legal  justification  or  excuse." 

There  was  no  error  in  that  part  of  the  oral  charge 
recited  in  the  second  exception. — Code  of  1907,  §  7090 ; 
Clarke  v.  State,  111  Ala.  1,  8,  23  South.  671,  67  Am.  St. 
Rep.  157;  Pamell  v.  State,  129  Ala.  7,  15,  16,  29  South. 
860;  Lewis  v.  State,  96  Ala.  6,  10,  11  South.  259,  38 
Am.  St.  Rep.  75;  Gates  v.  State,  50  Ala.  166,  168; 
Hampton  v.  State,  45  Ala.  82,  84. 

There  is  no  merit  in  the  contention  that  the  venue 
was  not  proved.  The  witness  William  Gibson  states 
that  "he  was  killed  in  this  county  and  state."  As  the 
case  was  tried  at  Tuscumbia,  the  county  seat  of  Colbert 
county,  the  testimony  of  this  witness  cannot  mean  any- 
thing but  that  the  killing  was  in  Colbert  county. 

The  judgment  of  the  court  is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 

DowDBLL^  C.  J.,  and  Simpson^  Anderson,  Mayb^ibld^ 
and  Sayrb^  JJ.,  concur.  Mc( 'i.bllan  and  Sombrville. 
JJ.,  dissent. 
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SOMERVILLE,  J.— (dissenting. )— The  judgment 
of  conviction  in  this  case  is  reversed  on  a  single  ground» 
— the  permission  of  a  question  by  the  state  on  the  cross- 
examination  of  one  of  defendant's  character  witnesses, 
and  the  admission  of  his  answer  as  evidence. 

This  witness  had  testified  that  defendant's  general 
reputation  was  good,  and  that  his  reputation  for  peace 
wiis  also  good.  The  cross-question  was:  "After  this 
case  came  up,  didn't  you  hear  about  him  having  beat 
his  old  grandfather?"  The  witness  answered  that  he 
had.  I  do  not  deny  that  the  fact  thus  elicited,  relating 
to  defendant's  rei)utation  post  litem  motam,  was  im- 
properly admitted  even  on  cross-examination;  nor  that 
ordinarily  it  might  be  capable  of  so  prejudicing  defend- 
ant's case  with  the  jury  as  to  render  its  admission  re- 
versible error.  But  in  view  of  other  evidence  of  the 
same  fact,  already  and  otherwise  before  the  jury,  I 
am  satisfied,  not  only  reasonably,  but  beyond  any  rea- 
sonable doubt,  that  its  admission  through  this  witness 
also  had  nothing  whatever  to  do  with  the  jury's  finding 
that  defendant  was  guilty  of  murder.  And,  being  thus 
satisfied,  it  is  my  plain  duty,  under  the  inhibition  of 
section  62()4  of  the  Code,  to  dissent  from  the  judgment 
of  reversal. 

Theoretically  the  allowance  of  this  question  and  an- 
swer may  have  operated  in  two  ways:  (1)  To  weaken 
the  effect  of  the  witness'  testimony  that  defendant's  rep- 
utation was  good;  and  (2)  to  excite  prejudice  against 
defendant  himself,  if  the  jury  should  believe  as  true 
the  report  that  he  had  beaten  his  grandfather. 

1.  Eleven  witnesses  for  defendant  testified  to  his 
good  general  reputation,  and  nine  of  them  to  his  good 
reputation  for  iHuice.  It  is  hardly  conceivable  that  the 
fact  that  the  witness  Matthews  heard  of  defendant's 
berating  his  grandfather,  after  this  case    arose,    could 
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have  weakened  the  effect  of  his  testimony  that  defend- 
ant's reputation  had  previously  been  good ;  for  it  in  no 
way  contradicted  his  testimony  to  that  effect;  and,  in 
view  of  the  fact  that  this  witness  was  but  one  of  eleven, 
it  could  not  have  figured  materially  in  the  jury's  esti- 
mate of  defendant's  reputation. 

2.  It  may,  nevertheless,  have  tended  to  the  injury  of 
the  defendant,  if  the  jury  credited  the  report,  since  all 
men  are  likely  to  condemn  the  beating  of  one's  grand- 
father as  vicious  and  unnatural;  and,  if  this  were  all 
that  the  record  showed  in  this  regard,  I  would  concur 
in  the  reversal.    But  it  is  not  all.    The  state's  witness 
George  Broaden  testified  to  the  following  conversation 
between  himself  and  defendant  on  the  night  before  de- 
fendant killed  his  father :    Defendant :    "Uncle  Georges, 
I  came  mighty  near    getting    into    lifetime    trouble.'' 
Witness:    "What,  Lus?"     Defendant:     "Well,  the  old 
man — grandpa's  mule,  he  fastened  up  in  my  lot,  and 
he  went  to  turn  it  out,  and  I  whipped  him,  and  I  throw- 
ed  a  bridle  over  his  head  and  pulled  him  to  me.     Yes^ 
sir,  the  old  man;  and  he  hollered  for  papa,  and  he  run 
up  there,  and  I  run  to  get  my  gun  and  aimed  to  kill 
them  both  there  together;  but  my  wife  wouldn't  let  me 
come  out."    This  testimony  went  to  the  jury,  and  was 
before  them  when  they  made  up  their  verdict.     More- 
over, when  defendant  testified  for  himself,  he  specifical- 
ly referred  to  this  statement  by  Broaden,  and,  though  he 
denied  saying  that  he  aimed  to  kill  them  both,  or  any- 
thing like  that,  he  did  not  deny   his   nari-ative   as   to 
whipping  his  grandfather.     In  the  face  of  all  this,  Ij 
think  my  Brethren  are  overrefining  when  they  impute 
to  a  merely  collateral  rumor  an  injurious  result  dis- 
tinct from  or  greater  than  that  produced  by  the  con- 
crete fact  delivered  to  the  jury  as  above  set  forth. 
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3.  Bad  hlcKMl  between  defendant  and  his  father,  and 
mutual  threats  to  kill  each  other,  were  plentifully  prov- 
ed by  the  witnesses  on  both  sides.  The  chief  of  police 
of  Tuscumbia  testified  that  he  examined  the  body  of  de- 
ceased, and  that  the  gun  shot  wounds  were  in  the  b(u*k 
of  the  head  and  neck,  and  that  tracks  leading  from  de- 
fendant's home  to  the  place  of  the  killing  were  far 
apart,  and  indicated  that  they  were  made  by  some  oni* 
running.  This  could  not  comport  with  defendant's 
claim  that  he  killed  in  sc^lf-defense,  and  furnishes  a  cer- 
tain explanation  of  the  verdict  of  guilty  by  the  jury. 

I  am  convinciHl  the  errcmeous  ruling  complained  of 
did  not  contribute  in  the  slightest  degree  to  that  re- 
sult; and  hence  I  am  constrained  to  this  dissent. 

McClbllan^  J.,  concurs  in  this  dissent. 


McWilliams  t;.  The  State. 

Mtirder. 

(Decided  November  28th,  1912.     60  South.  101.) 

Homicide:  Evidence;  Admissihility. — Where  the  homicide  was 
not  committed  in  Relf -defense,  It  was  not  admissible  to  introduce 
evidence  of  improper  relations  between  decedent  and  the  wife  of 
defendant,  before  the  homicide,  where  such  relations  were  not  so 
recently  sustained  as  to  Justify  any  sudden  passion  and  thus  reduce 
the  offense  to  manslaughter. 

(May field,  Sayre  and  deGraflPenrled.  J.T.,  dissent.) 

Appeal  from  Monroe  Circuit  Court. 
Heard  before  Hon.  John  T.  Lackland. 
Sidney  McWilliams  was  convicted  of  murder  and  he 
ajipeals.    Affirmed. 

lUitNErrr  &  Br(j(}.  for  api^Olant.     No  brief  reache<l 
the  Reporter. 
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R.  C.  Brickbll,  Attorney  General,  and  W.  L.  MaktiN; 
Assistant  Attorney  General  for  the  State. 

ANDERSON,  J. — The  trial  court  deelined  to  permit 
(he  defendant  to  show  improper  relations  betwei»n  the 
deceased  and  the  said  defendant's  wife  prior  to  the 
homicide.  Counsel  rely  on  the  case  of  Oafford  v.  State, 
122  Ala.  54  25  South.  10,  as  an  authority  to  the  effect 
that  the  trial  court  was  in  error.  The  court  did  there 
hold  that  proof  of  an  adulterous  relation  between  the 
deceased  and  defendant's  sister  was  permissible;  but, 
in  defining  the  rule  in  said  case,  we  think  it  justifies  the 
exclusion  of  such  evidence  in  the  case  at  bar.  Says  the 
court:  "If  the  question  of  self-defense  were  out  of  the 
case,  it  would  be  quite  clear  that  all  testimony  of  this 
character  would  be  inadmissible  for  the  purpose  of  jus- 
tifying the  murder,  and  would  be  equally  unavailing  to 
reduce  the  killing  from  murder  to  manslaughter,  unless 
the  circumstances  of  such  provocation  were  of  such  a 
character  as  were  reasonably  calculated  to  provoke  sud- 
den passion  and  resentment,  and  the  homicide  was 
traceable  solely  to  the  influence  of  i)assion  thus  engen- 
dered. For  example,  if  the  defendant  had  discovered 
deceaseil  and  his  sister  in  the  act  of  adultery,  and,  und(M- 
the  influence  of  sudden  passion  thus  aroused,  had  slain 
him,  then  the  killing  would  not  have  been  willful,  mali- 
cious, deliberate,  and  premeditated,  or  murder  in  the 
first  degree,  but  murder  in  the  second  degree,  or,  acc()r<l- 
ing  to  circumstances,  manslaughter  in  the  first  degree." 
The  defendant  was  not  in  a  position  to  invoke  self- 
defense,  as  the  undisputed  evidence  shows  that  he  Avas 
not  entirely  free  from  fault  in  provoking  the  difficulty. 
—Hcrogijins  v.  State,  120  Ala.  369,  25  South.  180.  There 
was  evidence  that  the  deceased  had  threatened  him, 
which  had  been  communicated   to  him,  and  notwith- 
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staii(liii{if  the  decoased  addressed  liiiii  in  friendly  terms 
when  retiiruinfi:  down  the  road,  and  the  defendant  well 
knowing  of  the  ill  will  Ix^tween  them,  or  towards  him 
accosted  the  deceased  by  wanting  to  know  "what  he 
was  doing  with  his  wife  on  the  mnle."  Nor  did  the  evi- 
dc*nce  I'ejected  show  such  a  recent  act  of  adultery  as 
to  bring  it  within  the  rule  as  laid  down  in  the  second 
proposition  discussed  in  the  above  quotation. 

There  was  no  error  in  refusing  to  allow  counsel  to 
argue  upon  facts  properly  excluded  from  the  evidence, 
nor  in  refusing  the  defendant's  requested  charges.  The 
judgment  of  the  circuit  court  is  affirmed. 

Affirmed. 

DowDELL,  r.  J.,  and  McClbllan  and  Somerville^ 
JJ.,  concur.  Mayfibld^  Sayre^  and  db  Gbaffbnribd^ 
JJ.,  dissent. 


Toone  v.  The  State. 

Failure  to  Work  the  Road. 

(Decided  May  4,  1912.     Rehearing  denied  June  29,  1912. 
59  South.  665.) 

Highuaj/s:  Work;  Property  Subject;  Statutes. — Local  Acts 
1011,  p.  69,  Sections  7,  8  and  15,  cannot  be  sustained  as  a  license 
law,  nor  as  a  law  for  i)ersonal  service,  but  contravene  section  23, 
Constitution  10()1,  prohibitinj;  private  property  being  talcen  for  or 
applied  to,  public  use  without  just  compensation  being  made  there- 
for. 

(McCIellan,  J.,  dissents.) 

Appeal  from  Limestone  Circuit  Court. 

Heard  before  Hon.  D.  W.  Speake. 

Lewis  Toone  was  convicted,  and  appealed  to  the 
Court  of  Appeals,  which  certified  questions  to  the  Su- 
preme Court.     Questions  answered. 
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See,  also,  59  South.  667. 

Certificate  to  the  Supreme  Court  of  Alabama: 
"Under  the  provisions  of  the  statute   (act  approved 
April  18,  1911;  Acts  1911,  p.  449,  §  1),  the  following 
questions  are  hereby  submitted  to  the  Supreme  ('ourt 
for  determination: 

"(1)  Are  sections  7,  11,  and  15  of  the  act  entitled 
*An  act  to  provide  for  the  maintenance,  construction 
and  improvement  of  the  public  roads  of  Limestone 
county,  Alabama,  and  to  provide  a  special  fund  there- 
for,' approved  March  4,  1911,  violative  of  the  Constitu- 
tion of  the  state  of  Alabama? 

"(2)  Is  said  act  of  the  Legislature  of  Alabama,  ap- 
proved March  4,  1911  (Local  Acts  1911,  pp.  66-74),  vio- 
lative of  the  Constitution  of  the  state  of  Alabama? 

"R.  W.  Walker, 

Presiding  Judge. 
"Ed.  l)e  Graffenried, 
"Jno.  Pelham, 

"Ju<lges." 

Kylb  &  HUTSON,  and  M.  K.  Clements,  for  appellant. 
The  Local  Acts  under  which  the  prosecution  was  com- 
menced is  violative  of  sections  6,  23,  211  and  215,  ( -ou- 
stitution  1901  of  Alabama,  and  the  14th  Amendment  to 
the  Constitution  of  the  United  States. — Smith  v.  Court 
of  County  Commissioners,  117  Ala.  196;  A.  0.  G.  L. 
Co.  V.  Louisiana  L.  Co.,  115  U.  S.  650;  People  v.  (lih 
son  J  4  Am.  St.  Rep.  470;  Black  v.  Schwart,  101  Am. 
St.  Rep.  980 ;  Ex  parte  Hayden,  109  Am.  St.  Rep.  184 ; 
Walton's  Case,  62  Ala.  197. 

R.  C.  Bbickbll,  Attorney  General,  and  W.  L.  Mautin, 
Assistant  Attorney  General,  and  W.  R.  Walker,  for 
appellee.     Sections  7,  8  and  15,  Local  Acts  1911,  p.  66, 
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are  not  unconstitutional  as  contravening  section  23  of 
the  Constitution  of  Alabama,  or  the  14th  Amendment  of 
the  Federal  Constitution. — Freund  on  Police  Power, 
sees.  3  &  8;  Barhier  v.  Connolly,  113  U.  S.  27;  People 
?;.  J,  &  M.  P.  IL  Co,,  9  Mich.  285;  Colley's  Const.  Lim. 
839;  Ifohle  State  Bank  v.  Hasher,  219  U.  S.  104.  The 
requirement  that  certain  persons  shall  work  on  public 
roads  for  their  construction  and  repair  is  in  the  nature 
of  military  or  jury  service  and  can  \w.  required  by  the 
statute  without  payment  therefor. — State  v.  Sharp,  125 
N.  C.  628;  74  Am.  State  Rep.  663;  People  v.  Supervisor 
of  Shenango  Co,,  8  X.  Y.  317,  325;  State  v.  City  of 
Topeka,  36  Kan.  76,  59  Am.  Rep.  529,  532-3;  State  v. 
Rayhorn  (Okla.)  22  L.  R.  A.  (N.  S.)  1067;  Leady  v, 
Borbon,  12  Ind.  App.  486,  40  N.  E.  Rep.  640,  37  Cyc. 
332,  27  Am.  &  Eng.  Encyc.  of  Law  (2  Ed.)  916  and 
notes.  "The  requirement  of  citizens  of  a  certain  class 
to  work  on  road  is  not  a  tax." — State  v.  Sharp,  125  N. 
C.  628,  74  Am.  State  Rep.  663  and  note;  Calloway  v. 
Town  of  Tavares,  37  Fla.  58,  19  So.  Rep.  170;  1  Cooley 
on  Taxation  (3  Ed.)  16  and  note  1;  2  Cooley  on  Tax- 
ation (3  Ed.)  1127-8;  Overseers  of  Poor  of  Amenta  v. 
Overseers  of  Stanford,  6  Johnson  (N.  Y.)  92;  Short  v. 
State,  Hi)  Md.  392,  29  L.  R.  A.  404;  Leady  v,  Borbon, 
12  Ind.  App.  486,  40  N.  E.  Rep.  «40;  State  v.  Wheeler, 
141  N.  C.  773,  5  L.  R.  A.  (N.  8.)  1139  and  note;  State 
r.  liayborn  (Okhi.)  22  L.  R.  A.  (N.  S.)  1067;  Toum  of 
Pleasant  r.  Kost,  29  111.  490;  Sawyer  r.  City  of  Alton, 
3rd  Scam,  127;  27  Am.  Encyd.  of  Law  (2  Ed.)  917  and 
notes;  People  v.  Shenamjo  Co.,  8  X.  Y.  317,  325;  4  Dil- 
lon ilu.  (\)rp.  (5  Ed.)  Sec.  1407;  Cooley 's  Const.  Lim. 
(7  Ed.)  736-7.  "A  law  reipiiring  persons  to  work  on 
public  road  is  constituticmal. — Dennis  i\  Simon,  51  O. 
State,  233,  36  X.  E.  Rep.  832;  2nd  Abbott  cm  Mu.  Corp. 
Sei'.  409  and  notes.    "Payment,  in  an  incorporated  city 
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or  town,  of  the  street  tax  is  a  substitute  for  perfoiin- 
ance  of  road  duty." — Taylor  v.  Htate,  147  Ala.  131; 
Whin  t\  City  of  Gadsden,  IGO  Ala.  271.  "Requiring 
road  work  of  citizens  is  not  involuntary  servitude." — 
Dennis  v.  Simon,  51  O.  State,  233,  36  N.  E.  Rep.  832; 
State  V.  City  of  Topeka,  36  Kan.  76,  59  Am.  Rep.  529, 
532-3. 

ANDERSON,  J.— Section  1  of  the  act  says:  "All 
horses,  mules,  oxen,  wagons,  scrapers,  plows,  and  all 
others  implements  and  machinery,  suitable  for  use  and 
work  on  the  public  roads  belonging  to  any  individual 
or  cori)oration  in  the  county,  or  which  belonging  to  any 
nonresident  of  the  county,  but  are  in  the  county  at  the 
time  notice  is  given  to  parties  warning  them  to  work 
the  road  are  subject  to  road  duty  in  Limestone  county, 
to  be  used  in  the  precinct  where  the  owner  resides  or 
where  such  are  kept  for  use.  But  if  the  owner  is  a  non- 
resident of  the  county  to  be  used  in  the  precinct  where 
they  are  temporarily  located,  and  they  shall  be  subject 
to  such  duty  for  a  time  to  be  prescribed  by  the  over- 
seer: Provided,  no  wagon  or  teams,  horse  or  mule  or 
oxen  shall  l)e  subject  to  road  duty  for  more  than  four 
days  during  any  year:  Provided  further  that  all 
wagons  and  teams,  horses,  mules  and  oxen  shall  work 
an  e(]ual  number  of  days."  Section  11  provides  a  pen- 
alty for  violating  the  act;  and  section  15  permits  the 
payment  of  a  fixed  sum,  in  lieu  of  furnishing  the  stock 
and  vehicles  as  requirc^l  by  section  7. 

If  this  act  provi<les  for  the  levy  of  a  tax,  and  not  the 
imposition  of  a  duty  essential  to  citizenship,  then  it  is 
not  such  a  uniform  ad  valorem  one  as  is  required  by 
section  211  of  the  Constitution  of  1901,  and  sections  7, 
8,  and  15  of  the  act  would  fall  under  the  influence  of 
Smith  i\  Commissioners"  Court,  117  Ala.  196,  23  South. 
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141.  It  may  be  conceded,  however,  that  the  act  is  not 
intended  as  the  levy  of  a  tax  as  covered  by  section 
211  of  the  Constitution,  but  was  enacted  for  the  pur- 
pose of  requiring  persons  to  discharge  their  duties  as 
to  the  maintenance  of  the  public  roads  of  the  county. 
The  authorities  are  numerous  to  the  effect  that  a  law  re- 
quiring persons  to  work  upon  the  public  roads,  in  per- 
son or  by  a  substitute,  or  authorizing  a  fixed  sum  by 
way  of  commutation,  is  not  unconstitutional,  and  is 
not  double  taxation,  even  where  the  road  is  kept  up  in 
part  by  taxation.  The  theory  is  that  requiring  such 
labor  is  not  taxation  at  all,  but  is  the  execution  of  a 
public  duty. — Elliott  on  Roads  and  Streets  (3d  Ed.) 
§  480,  and  cases  cited  in  note ;  37  Cyc.  708,  and  note  16. 
This  duty  seems  to  be  like  unto  that  enjoined  upon 
citizens  to  serve  in  person  in  the  militia,  etc.,  and  seems 
to  be  a  mere  personal  obligation  due  from  the  subject, 
and  does  not  entail  upon  him  the  duty  of  furnishing  his 
proi>erty  in  connection  with  his  personal  service,  ex- 
cept, of  course,  by  legal  taxation.  The  books  have  been 
examined  in  vain  for  an  authority  which  will  authorize 
the  exaction  from  a  citizen  of  the  contribution  of  his 
property  for  public  service,  under  the  theory  that  it  is 
his  duty  as  a  citizen  to  so  contribute.  The  state  may 
exact  the  performance  of  this  personal  obligation,  or 
provide  a  reasonable  commutation  for  same  by  way 
of  an  assessment ;  but  it  cannot  confiscate  his  property 
by  devoting  it  to  public  use.  Section  23  of  the  Consti- 
tution, among  other  things,  says:  "But  private  i>rop- 
erty  shall  not  be  taken  for  or  applied  to  public  use, 
unless  just  compensation  be  first  made  therefor."  It 
may  be  true,  that  the  taking  of  the  property  under  the 
act  would  be  for  only  a  few  days;  but  this  would  never- 
theless, be  a  taking  or  a  compulsion  to  produce  under 
penalty  for  a  default.    If  the  taking  for  but  a  few  days 
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could  be  legally  sanctioned,  the  property  could  as  well 
be  impressed  for  two  weeks,  two  months,  or  two  years, 
and  section  7  of  the  act  is  in  the  very  teeth  of  the  Bill 
of  Rights.  If  the  Legislature  can  authorize  the  taking 
of  a  man's  team  and  wagons,  to  be  used  on  the  roads, 
and  without  compensation,  it  could  as  well  authorize 
the  road  supervisors  to  get  a  certain  number  of  trees 
on  each  piece  of  land  along  the  road,  or  in  the  town- 
ship, to  be  nsed  for  bridges  and  causeways,  and  with- 
out compensating  the  owners  for  said  trees.  Or  it  could 
require  all  millers  to  contribute  meal  to  feed  the  road 
hands,  all  corn  growers  to  supply  corn  to  feed  the 
teams,  or  all  merchants  to  supply  tools  for  working  the 
roads. 

It  may  be  true  that  in  the  early  history  of  this  state, 
during  a  period  when  slaves  were  regarded  by  the  law 
as  property,  there  was  a  statute  similar  to  the  one  in 
question,  except  that  it  required  the  owner  to  send  his 
slaves  to  the  road,  instead  of  his  teams  and  wagons,  as 
here  required,  and  that  we  also  had  at  that  time  a  con- 
stitutional provision  similar  to  the  quoted  part  of  sec- 
tion 23  of  the  present  Constitution ;  but  we  do  not  find 
that  the  constitutionality  of  said  statute  was  ever  rais- 
ed or  considered  by  the  court.  The  case  of  James  v, 
Clark  Co. J  33  Ala.  51,  and  Barney  v.  Bushy  9  Ala.  345, 
involved  no  constitutional  question. 

The  act  in  question  cannot  be  construed  as  provid- 
ing a  license  tax,  so  as  to  bring  it  within  the  protect- 
ing influence  of  Kennamer  v.  State,  150  Ala.  74,  43 
South.  482. 

We  are  of  the  opinion  that  sections  7,  8,  and  15  of  tlie 
act  are  repugnant  to  the  Constitution,  and,  as  they  are 
invalid,  section  11  can  have  no  application  to  same. 

DowDBLL^  C.  J.,  and  Simpson  Mayfield,  Sayeb^  and 
SoMERViLLE^  JJ.,  coucur.     McClbllan^  J.,  dissents. 
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IJackaon  v.  The  State.! 

Jackson  t;.  The  State. 

Murder, 

(Decided  November  21.  1012.    00  South.  97.) 

Homicide;  Evidence;  Sufficiency. — ^The  evidence  hi  this  case 
examined  and  held  insufficient  VL\yo\\  which  to  rest  a  finding  of  guilt 
or  to  justify  a  reasonable  inference  of  guilt,  and  consequently,  de- 
fendant was  entitled  to  the  affirmative  charge  as  requested. 

Appeal  from  Clarke  Circuit  Court. 
Heard  liefore  Hon.  John  T.  Lackland. 
Tom  Jackson  was  convicted  of  murder  in  the  first 
degree,  and  he  appeals.     Reversed  and  remanded. 

William  I).  Dunn^  for  appellant.  Counsel  discuss- 
es the  evidence,  and  insists  that  it  failed  to  show  any 
preconcert  with  Ben  Jackson,  and  that  it  was  insuffi- 
cient upon  which  to  rest  a  finding  of  guilt,  or  a  rea- 
sonable inference  of  guilt,  and  that  therefore,  defend- 
ant was  entitled  to  the  affirmative  charge. — Turner  t*. 
State,  97  Ala.  57. 

R.  ('.  I5ki(  KBLL^  Attorney  General,  and  W.  L.  Martin^ 
Assistant  Attorney  General,  for  the  State.  The  evi- 
dence was  sufficient  to  carry  the  question  of  guilt  or 
innocence  to  the  jury,  and  as  they  found  against  the  de- 
fendant, the  court  will  not  disturb  the  verdict. 

^IcCLELLAX,  J. — The  apiK^llant  was  adjudged  guil- 
ty of  murder  in  the  first  degree  and  sentenced  to  suffer 
death.  Chalmers  Coats  was  the  jK^rson  slain.  It  ap- 
ptuu-s,  without  dispute,  from  the  evidence,  that  the 
fatal  wound  was  inflicted  by  Ben  Jackson,  the  father  of 
appellant,  and  that  the  weapon  used  was  a  shotgun.    It 


Digiti 


zed  by  Google 


178]  OF  ALABAMA.  77 

[The  State  v.  rjimnr.l 

was  not  pretended  that  the  appellant  actually  partid- 
pate<l  in  the  homicide.  The  sole  predicate  for  his  guilt 
is  sought,  in  the  evidence,  to  be  ascribed  to  api)ellant'8 
preconcert  with  Ben  Jackson,  who  actually  fired  the 
fatal  shot,  or  to  an  aiding  or  abetting  of  Ben  Jackson 
by  appellant  upon  the  occasion  of  the  homicide. 

The  entire  evidence,  which  the  bill  of  exceptions  I'e- 
cites  it  contains,  has  been  carefully  examined  and  con- 
sidered by  the  full  l)ench.  After  such  consideration, 
the  opinion  prevails  that  there  was  no  evidence  upon 
which  to  rest  a  finding  of  guilt  nor  that  would  justify 
a  reasonable  inference  of  guilt,  and,  in  consequence, 
that  the  affirmative  charge,  requested  for  defendant, 
was  erroneously  refused. — Turner  r.  f^tate,  97  Ala.  57, 
12  South.  54;  Jones  v.  State,  174  Ala.  53,  57  South.  31 ; 
Mc Anally  v.  State,  74  Ala.  9. 

Reversed  and  remanded.     All  the  Justices  concur. 


The  State  t;.  Lamar. 

Violating  Fertilizer  Law. 

(Decided  May  9,  1912.    59  South.  473.) 

L  Agriculture;  Fertilizer;  Meal;  Offenses. — ('onstruing  sections  45, 
6881  and  ^1887,  CJode  1907,  it  is  held  that  It  is  no  oflPense  to  seU  cotton 
seed  meal,  not  in  combination,  for  fertilizer  without  the  tax  tag  re- 
quired to  be  attached  to  other  fertilizer,  such  tags  requires!  to  be 
attached  being  merely  the  guarantee  of  the  seller. 

2.  Statutes;  Codification;  Effect. — Statutes  enacted  after  .Tuly  9, 
1907.  and  Incorporated  into  the  Co<ie  in  accordance  with  the  pro- 
rision  of  Acts  1907,  p.  499,  acquired  no  sanction  by  their  presence 
in  the  Code  so  as  to  repeal  acts  not  so  incorporated. 

3.  Same;  Repeal. -—Acts  1909,  p.  174,  adopting  the  (^ode  of  1907, 
In  section  2  thereof  saves  Acts  1907,  (S.  S.)  p.  20,  from  the  influence 
of  section  10  of  the  Code  which  has  the  effect  to  rejieal  all  general 
statutes  not  incorporated  therein. 

4.  Same;  Construct  ion. — Statutes  must  be  construed  as  written 
althongh  leading  to  unwise  consequences,  and  hence,  Acts  1907,  p. 
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22  (S.  S.)  cannot  be  so  construed  as  to  carry  by  Implication,  the 
penal  provisions  of  the  fertilizer  law ;  but  merely  to  apply  to  cotton 
seed  meal  the  provisions  of  sec.  24,  Code  1907,  requiring  manufac- 
turers. Jobbers  and  manipulators  of  commercial  fertilizers  to  regis- 
ter their  brand. 

5.  Same;  Amendment;  Oonstitutional  Requirement. — In  view  of 
section  45,  Constitution  1901,  section  6  of  Acts  1907,  p.  22,  (S.  S.) 
does  not  extend  the  criminal  provision  of  the  fertilizer  law  so  as 
to  cover  sales  of  cotton  seed  meal. 

Certiorari  to  Court  of  Appeals. 

Original  proceedings  in  habeas  corpus  by  Law  Lamar, 
to  secure  his  discharge  from  imprisonment  under  a  war- 
rant of  arrest.  There  was  a  judgment  of  the  Court  of 
Appeals  (5  Ala.  App.  259,  59  South.  737)  reversing  a 
judgment  of  the  city  court  discharging  petitioner,  and 
he  brings  error.  Judgment  of  the  Court  of  Appeals  re- 
versed, and  accused  discharged. 

Reese  &  Reesb^  for  appellant.  There  is  nothing  in 
section  5,  Acts  1907,  (S.  S.)  p.  22,  which  permit,  or 
even  suggest,  the  principle  of  repeal  by  implication. — 
Abernathy  v.  State,  78  Ala.  413;  State  v.  White,  160 
Ala.  168.  Repeals  by  implication  are  not  favored. — 
B'ham  v.  So.  Ex.  Co.,  51  South.  159.  Said  section  5  is 
in  plain  and  unambiguous  language,  and  there  is  no 
room  for  construction. — 50  Ala.  365;  89  Ala.  116;  9 
Port.  366;  2  Cranch.  358;  7  Cranch.  52.  Its  plain  im- 
port is  to  authorize  and  permit  the  sale  of  every  grade 
of  cotton  seed  meal,  not  in  combination  as  cotton  seed 
meal  without  the  tag  required  for  fertilizer,  and  if  it 
be  construed  according  to  the  contention  of  the  state, 
it  becomes  a  criminal  statute,  and  must  be  construed 
within  the  strict  letter  of  its  words.— 36  Cyc.  1189; 
Bir.  V.  So.  Ex.  Co.,  supra;  88  Ala.  122.  If  there  is  any 
doubt,  the  doubt  is  already  resolved  in  favor  of  the  tax 
payer.— 29  Ala.  81;  70  Ala.  156;  80  Ala.  219.  To  give 
sec  5  the  construction  contended  for,  would  render  it 
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unconstitutional  as  violative  of  sec  45  of  the  Constitu- 
tion.— Ex  parte  Oayle,  108  Ala.  516;  Randolph  v.  Build- 
ers 8.  Co.,  106  Ala.  507.  The  courts  never  construe  an 
act  in  such  a  way  as  to  render  it  unconstitutional  when 
it  can  be  given  any  other  reasonable  construction. 

R.  C.  Brickbll^  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  Appellee.  Cotton  seed 
meal  is  required  to  be  tagged  under  the  laws  governing 
the  sale  of  fertilizer. — State  r.  Law  Lamar,  5  Ala.  App. 
259,  Youngblood  v,  B'ham  Co.  The  Code  was  adopted  by 
an  act  which  provided  that  no  act  passed  after  a  cer- 
tain time  shall  be  repealed  or  affected  in  any  manner 
by  the  adoption  of  the  Code,  and  that  all  acts  of  a  gen- 
eral nature  passed  after  a  certain  time  shall  be  the 
reason  that  it  became  a  law  after  the  act  adopting  the 
Code  was  enacted,  and  hence,  the  act  must  be  construed 
as  originally  adopted. — State  ex  reh  v.  Miller,  158  Ala. 
59;  Fulton  v.  State,  54  South.  688;  City  of  Montgomcrii 
V.  Walsh,  53  South.  786.  The  subsequent  statutes  must 
operate  as  a  repeal,  although  it  contains  no  express 
words  of  repeal. — Ogburn  t\  Ogburn,  60  Ala.  616; 
CahilVs  Case,  61  Ala.  232;  Lemay  r.  Walker,  62  Ala. 
39;  Scott  V.  Simpson,  70  Ala.  352. 

8AYRE,  J. — Law  Lamar  was  taken  into  custody  on 
a  warrant  issued  by  a  magistrate  upon  an  affidavit, 
dated  September  27,  1911,  charging  that  said  Lamar 
"(lid  sell  cotton  seed  meal  containing  lYj,  V^^*  cent,  of 
ammonia,  for  fertilizing  purposes,  without  having  at- 
tached to  the  package  containing  the  same  the  tax  t^ig 
(Alabama  tax  tag)  prepared  by  the  Commissioner  of 
Agriculture  and  Industries."  On  a  pi'oceeding  by 
habeas  corpus,  the  questicm  being  whether  the  affida- 
vit charged  any  offense,  the  judge  of  the  city  court  or- 
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ilei'ed  the  disch.irge  of  the  accused.  That  judgment  was 
reversed  in  the  Court  of  Appeals,  whence  the  cas4» 
comes  to  this  court  by  writ  of  error. 

The  Code  of  1907  was  first  adopted  by  the  act  ap- 
proved July  27,  1907  (Gen.  Laws  1907,  p.  499),  and 
went  into  effect  May  1,  1908.  In  the  chapter  given  to 
Agriculture  and  Industries,  provision  is  made  for  the 
analysis,  registration,  branding,  tagging,  and  sale  of 
fertilizers  and  fertilizer  materials.  The  tags  which  are 
required  to  be  uscmI  in  such  case  are  issued  by  the  Com- 
missioner, and  their  price  is  fixed  by  law.  They  are 
appropriately  called  "tax  tags."  Ry  article  3  of  the 
chapter,  the  sale  of  cotton  seed  meal  "offered  for  sale 
as  a  fertilizer"  is  also  regulated,  and  the  observance  of 
the  regulations  there  made  is  enforced  by  a  criminal 
statute. — Code,  §  6§87.  But  the  tags  to  be  used  in  case 
of  a  sale  of  cotton  seed  meal  in  bags  or  packages  ai-e 
not  furnished  by  the  state.  They  imply  only  the  sel- 
ler's personal  guaranty  as  to  the  ammonia  content  of 
the  meal.  They  are  not  tax  tags.  By  section  6881  it 
is  declared  that  the  sale,  exchange,  or  offer  for  sale  or 
exchange,  of  any  fertilizer,  which  has  not  been  tagged 
as  provided  by  law,  shall  constitute  a  criminal  offense, 
punishable  by  penalty,  which  may  be  widely  variant 
from  that  denounced  against  violations  of  the  law  made 
for  the  regulation  of  the  traffic  in  cotton  seed  meal  as 
a  fertilizer.  And  section  45,  to  be  found  in  article  2 
of  the  chapter  wherein  the  sale  of  fertilizers  is  regii- 
hated,  provides  that  "the  term  ^fertilizer  materiaP  used 
in  this  article  shall  not  include  common  lime,  land 
plaster,  cotton  seed  meal,  ashes,  or  common  salt,  not  in 
combination."  We  take  it  to  he  a  necessary  conse- 
quence of  this  section  that  cotton  see<l  meal  is  not  a 
fertilizer,  within  the  meaning  of  the  article.  This  wt- 
cital  of  the  provisions  of  the  (\>de  makes  it  plain  that, 
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as  for  anything  api>earing  in  the  Code,  cotton  seed 
meal,  not  in  combination,  does  not  fall  within  the  evil 
denounced  by  section  6881.  But  the  affidavit  shows  a  sale 
of  cotton  seed  meal  for  fertilizing  purposes  without  hav- 
ing a  tax  tag — the  Commissioner's  tag — attached;  and 
the  only  construction  of  which  it  is  capable  would  refer 
it  to  that  section,  so  that,  if  its  meaning  and  effect  were 
to  be  determined  on  the  Code  alone,  the  affidavit  charg- 
ed no  oflFense. 

On  August  14,  1907,  was  approved  an  act  making  va- 
rious amendments  in  the  law  concerning  the  manufac- 
ture and  sale  of  fertilizers  and  fertilizer  materials  in 
this  state.— Gen.  Acts  1907,  p.  744.  By  section  15  of 
that  act,  section  392  of  the  Code  of  1896  was  amended 
in  two  respects:  In  the  forepart  of  the  section,  the 
words  "fertilizer  materials"  were  substituted  for  "fer- 
tilizer or  commercial  fertilizer'' ;  a  provision  was  added 
which  dealt  with  fillera  or  foreign  and  makeweight  ma- 
terials. As  thus  amended,  the  section  passed  into  the 
printed  Code  of  1907  as  section  45,  this  because  the  act 
adopting  the  Code  directed  that  all  acts  of  the  then 
session  of  the  Legislature  of  general  nature,  enacted 
on  or  after  July  9,  1907,  should  be  incorporated  into 
the  Code  to  be  thereafter  printed  and  proclaimed.  But 
these  acts  acquired  no  sanction  by  their  presence  in  the 
Code. — Montgomery  v.  Wyche,  169  Ala.  181,  53  South. 
786.  However,  the  Code,  after  it  had  been  printed,  was 
adopted  in  its  printed  form  by  an  act  of  August  26, 
1909.  By  section  10  of  the  Code  as  adopted  on  the  dnte 
last  mentioned,  with  some  specific  exceptions  not  affect- 
ing the  case  at  hand,  all  statutes  of  a  public,  general, 
and  permanent  nature,  not  included  in  the  printed 
Code,  were  repealed.  But  it  was  not  intended,  of 
course,  to  repeal  the  many  general  laws  of  great  im- 
portance to  the  state  which  had  been  enacted  subse- 
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quent  to  the  first  adoption  of  the  Code;  and  this  reser- 
vation was  expressed  in  section  2  of  the  act  adopting 
.  the  Code  a  second  time,  the  effect  of  which  was  to  save 
the  act  of  November  22,  1907,  along  with  all  others  in 
like  case,  notwithstanding  its  omission  from  the  Code 
and  the  re-enactment  of  the  repealing  clause  of  section 
10  thereof.— Fulton  v.  State,  171  Ala.  572,  54  South. 
688.  So,  without  overlooking  the  history  of  some  of 
the  provisions  of  the  Code,  or  working  any  change  in 
the  statutes,  but  for  convenience  only,  we  have  thus 
far  stated  the  case  as  depending  upon  the  statute  law 
as  shown  by  the  printed  Code.  Our  proposition  as  to 
the  failure  of  the  affidavit  to  state  a  criminal  offense, 
if  referred  to  the  Code  alone,  is  not  denied,  but  has 
been  stated  in  order  to  make  clear  the  necessity,  under 
which  the  prosecution  labors,  of  finding  support  for  its 
contention  elsewhere.  And  so  it  does  look  elsewhere, 
and  claims  to  find  support  in  section  5  of  the  act  of 
November  22,  1907,  which  was  passed  too  late  for  re- 
production in  the  printed  Code,  and  which  was  unaf- 
fected by  the  second  adoption  of  the  Code  in  August, 
1909. 

With  considerable  elaboration,  this  act  of  November 
22,  1907,  goes  over  and  amends  the  law  which  had  there- 
tofore been  stated  in  sections  49  and  50  of  the  Code 
(constituting  article  3  of  the  chapter  given  to  Agri- 
culture and  Industries),  where  the  analysis,  tagging, 
and  sale  of  cotton  seed  meal  were  regulated.  The  pro- 
vision for  the  seller's  tags  is  renewed;  but  there  is  no 
requirement  of  tax  tags,  no  requirement  that  *He  state 
shall  furnish  or  fix  the  price  of  tags,  nor  any  indica- 
tion of  a  change  from  the  policy  which  the  state  had 
previously  declared  and  observed  of  providing  a  char- 
acter of  regulations  for  fertilizers,  which  could  be  noth- 
ing but  fertilizers,  different  from  those  provided  for 
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cotton  seed  meal,  which  is  of  great  use  and  value  in 
widely  diflEerent  applications,  unless  all  these  things 
may  be  found  in  section  5,  which  reads :    "That  all  cot- 
ton seed  meal  containing   7^4    P^r   cent,    of   ammonia 
which  is  sold  for  fertilizing  purposes  must  be  register- 
ed as  other  brands  of  fertilizers  under  the  fertilizer 
law."     We  may  remark  that  the  policy  and  purpose  of 
requiring  that  all  cotton  seed  meal  offered  for  sale  shall 
be  tagged  or  branded  with  the  seller's  tag  or  brand,  so 
as  to  show  its  content  of  elements  valuable  for  food, 
fertilizer,  or  other  use,  is  not  of  difficult  comprehension. 
But  the  utility  in  practice  of  special,  additional,  differ- 
ent provisions  for  cotton  seed  meal,  when  offered  for 
sale  as  a  fertilizer,  seems  not  so  clear.    The  ostensible 
purpose  is  to  protect  the  farmer  who  buys  cotton  seed 
meal  for  use  as  a  fertilizer.     But  farmers  and  others 
use  cotton  seed  meal  for  other  purposes.    The  manufac- 
turer or  dealer  may  always  say,  and  say  in  good  faith 
and  without  injuriously  affecting  his  business :    "I  offer 
cotton  seed  meal  for  sale.    I  am  required  by  the  crim- 
inal laws  of  the  state  to  guarantee  its  content  of  ammo- 
nia, and  I  do;  but  I  am  indifferent  about  the  purpose 
for  which  it  may  be  used.    Buy  it  and  do  as  you  please 
with  it."     Nevertheless  it  may  be  within  the  power  of 
the  Legislature  to  provide   a   classification    of   cotton 
seed  meal  by  reference  to  the  common  purpose  in  re- 
spect of  its  use  buyer  and  seller  may  entertain  at  the 
moment  of  a  sale,  and  to  require  manufacturers,  job- 
bers, and  manipulators  to  file  the  name  of  each  brand, 
its  guaranteed  analysis,  etc.,  with  the  Commissioner  of 
Agriculture  and  Industries  on  or  before  the  1st  day 
of  December  of  each  year — that  is,    to   register   their 
brands,  as  section  24  of  the  Code  requires  of  manufac- 
turers, jobbers,  and  manipulators  of  commercial  ferti- 
lizers— ^just  as  it  may  be  within  that  power  to  require 
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the  registration  by  dealers  of  their  brands  of  common 
lime,  land  plaster,  common  salt,  or  even  ashes,  all  which 
are  used  in  the  combination  of  fertilizers;  and  it  may 
be  conceded  that  in  section  5  of  the  act  of  November 
22,  1907,  it  has  so  dealt  with  cotton  seed  meal.  The 
language  of  the  section  requires  that  much.  And  it 
may  be  said  that  it  would  have  been  a  foolish  thing  in 
lawmaking  to  require  a  registration  of  cotton  seed  meal 
with  the  Commissioner  of  Agriculture  and  Industries, 
as  was  required  in  the  case  of  other  fertilizers,  with- 
out adding  those  other  provisions  of  the  statute  which 
require  fertilizers  to  be  tagged  with  tax  tags,  and  w^hich 
would  complete  the  system  for  the  protection  of  agricul- 
ture, and  incidentally  for  swelling  the  revenue  of  the 
state;  and  therefore  it  must  be  presumed  that  the  Leg- 
islature intended  to  add  the  tax  tag.  But  the  court 
cannot,  on  its  own  notion  of  what  the  Legislature  in- 
tended to  do,  or  ought  to  have  done,  disassociated  from 
the  language  employed,  undertake  to  cure  the  inanities 
of  the  statute.  "The  plain  and  sound  principle  is  to  de- 
clare it  a  lex  scripta  est,  although  so  underatood  the 
statute  leads  to  absurd  and  mischievous  results,  or  to 
consequences  not  contemplated  by  the  Legislature;  for 
courts  are  not  to  inquire  as  to  the  motive  of  the  Legis- 
lature, nor  to  depart  from  a  meaning  clearly  conveyed 
in  unambiguous  words,  because  the  statute,  as  literally 
understood,  appears  to  lead  to  unwise  consequences,  or 
to  contravene  a  sound  public  policy." — 26  Am.  &  Eng. 
Ency.  p.  598;  Maxwell  r.  State,  89  Ala.  150,  7  South. 
824. 

Section  5  seems  out  of  place  in  the  act.  The  act  had 
prepared  a  system  of  regulations  which  applied,  not 
only  to  cotton  seed  meal  in  general,  but  to  cotton  seed 
meal  offered  for  sale  as  a  fertilizer.  It  had  enjoined 
the  use  of  means  by  which  the  purchaser,  for  whatever 
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purpose,  was  informed  of  the  content  of  ammonia  and 
other  chemicals.  It  had  provided  for  offenders  against 
its  requirements  punishment,  the  minimum  of  which  ex- 
ceeded the  minimum  of  that  provided  for  infractions  of 
the  "fertilizer  law."  That  part  of  the  Code  which  is 
referred  to  as  the  "fertilizer  law"  contained  elaborate 
provision  for  the  regulation  of  the  sale  of  fertilizers 
other  than  common  lime,  land  plaster,  cotton  seed  meal, 
ashes,  and  common  salt,  not  in  combination.  Section 
6881  of  the  Criminal  Code  was  one  of  them.  To  have 
provided  for  the  importation  of  this  law  in  a  body  into 
the  statute  of  November,  1907,  could  only  have  intro- 
duced into  the  last  named  statute  elements  of  confu- 
sion and  contradiction  of  which  it  already  had  enough. 
It  did  not  so  provide.  Its  language  required  registra- 
tion as  other  brands  of  fertilizers  under  the  fertilizer 
law — nothing  more.  We  have  no  right  to  extirpate  this 
provision,  because  it  may  not  seem  to  have  been  wisely 
conceived;  nor,  on  the  other  hand,  have  we  the  right 
to  extend  or  amend  it.  "It  is  better  to  abide  this  con- 
sequence than  to  put  upon  it  a  construction  not  war- 
ranted by  the  words  of  the  act,  and  to  give  effect  to 
what  we  may  suppose  to  have  been  the  intention  of  the 
Legislature."— J?ed?  v.  Barham,  8  B.  &  C.  99. 

The  construction  for  which  the  state  contends  must 
be  avoided,  in  our  opinion,  for  the  additional  reason 
that  it  would  result  in  the  constitutional  invalidity  of 
the  enactment.  Section  45  of  the  Constitution  of  1901 
provides  that  "no  law  shall  be  revived,  amended  or  the 
provisions  thereof  extended  or  conferred,  by  reference 
to  its  title  only;  but  so  much  thereof  as  is  revived, 
amended,  extended,  or  conferred,  shall  be  re-enacted 
and  published  at  length."  In  State  v.  Rogers,  107  Ala. 
445,  19  South.  909,  32  L.  R.  A.  520,  the  court,  speaking 
to  this  inhibition,  quoted  from  a  New  York  case,  as  fol- 
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lows :  "It  is  not  necessary,  in  order  to  avoid  a  conflict 
with  this  article  of  the  Constitution,  to  re-enact  general 
laws  wherever  it  is  necessary  to  resort  to  them  to  carry 
into  effect  a  special  statute.  Such  cases  are  not  within 
the  letter  or  spirit  of  the  Constitution,  or  the  mischief 
intended  to  be  remedied.  By  such  a  reference,  the  gen- 
eral statute  is  not  incorporated  into  or  made  a  part 
of  the  special  statute.  The  right  is  given,  the  duty 
declared,  or  burden  imposed  by  the  special  statute ;  but 
the  enforcement  of  the  right  or  duty  and  the  final  im- 
position of  the  burden  are  directed  to  be  in  the  form 
and  by  the  procedure  given  by  the  other  and  general 
laws  of  the  state.  Reference  is  made  to  such  laws,  not 
to  affect  or  qualify  the  substance  of  the  legislation  or 
vary  the  terms  of  the  act,  but  merely  for  the  formal  ex- 
ecution of  the  law."  In  the  present  case  the  state's  con- 
tention would  bring  upon  the  manufacturers,  sellers, 
and,  therefore,  the  owners,  of  cotton  seed  meal,  a  com- 
mon and  valuable  product  of  the  idustry  of  the  state, 
a  tax,  and  the  burdens  of  other  civil  and  criminal  stat- 
utes, of  which  the  act  says  nothing,  except  in  that  sen- 
tence of  it  which  makes  applicable  to  cotton  seed  meal 
one  specified  provision  of  the  "fertilizer  law."  Of  a 
similar  statutory  provision  this  court  in  Ray  Shell 
Road  Co,  V.  O'Donnell,  87  Ala.  376,  6  South.  119,  said: 
"It  would  be  difficult  to  conceive  a  more  effective  meth- 
od of  defeating  this  important  and  salutary  purpose 
than  that  adopted  in  this  statute,  by  which  the  Legisla- 
ture attempted  to  amend,  extend,  and  confer  the  pro- 
visions of  an  intricate  and  important  statute  by  a  gen- 
eral reference  to  the  subject-matter  of  that  law,  and  to 
the  book  and  page  where  it  is  published  at  length." 
This  consideration  is  conclusive  of  the  case.  We  have 
conceded  the  incorporation  of  the  registration  feature 
of  the  "fertilizer  law"  into  the  act,  for  its  language  im- 
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poses  the  burden  of  registration,  leaving  the  method  to 
be  observed  in  the  formal  execution  of  the  law  to  be 
ascertained  by  reference  to  the  "fertilizer  law."  But 
our  judgment  is  that  settled  rules  of  statutory  inter- 
pretation, and  the  constitutional  requirement  of  re-en- 
actment at  length  in  such  cases,  forbid  any  further  ex- 
tension to  cotton  seed  meal  of  the  burdens  and  duties 
imposed  by  the  statute  for  the  regulation  of  commercial 
fertilizers. 

In  our  recent  case  of  Imperial  Cotton  Seed  Oil  Co. 
V.  ShankSj  177  Ala.  522,  58  South.  390,  we  held  on  con- 
siderations there  stated,  that  neither  section  28,  which 
provides  specifically  for  the  tax  tag,  nor  section  6881  of 
the  Code,  the  section  under  which  this  affidavit  was 
framed,  require  cotton  seed  meal,  sold  for  fertilizing 
purposes  to  be  tax-tagged ;  and  that  sales  of  such  mer- 
chandise are  not  rendered  void  by  failure  to  comply 
^-ith  those  provisions  of  the  statute. 

Our  conclusion  is  that  the  affidavit  charged  no  of- 
fense, and  that  the  plaintiff  in  error  should  be  dis- 
charged.    It  will  be  so  ordered. 

Reversed  and  rendered.  All  the  Justices  concur,  ex- 
cept DowDBLL^  C.  J.,  not  sitting. 


Ex  Parte  Lower. 

Carrying  Concealed  Weapons. 
(Decided  May  9,  1912.    59  South.  611.) 

Statutes;  Local  Law;  Publication;  Constitutional  Provision. — 
The  posting  clause  of  the  Constitution  (sec.  106)  requires  that  notice 
be  posted  during  a  period  of  four  weeks  or  twenty-eight  days  prior 
to  the  introduction  of  a  local  bill  In  the  legislature ;  the  word  *'a"  in 
the  clause  "once  a  week  for  four  consecutive  weeks"  being  used  in 
the  sense  of  "In  each,"  so  that  where  the  notice  was  published  in 
a  newspaper  once  a  week  in  each  of  four  consecutive  weeks,  the 
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constitutional  requirement  was  complied  with,  although  full  twenty- 
eight  days  did  not  intervene  between  the  first  publication  and  the 
introduction  of  the  bill. 

Certiorari  to  Court  of  Appeals. 

Ernest  Lower  was  convicted  of  carrying  concealed 
weapon,  and  appealed  to  the  Court  of  Appeals  of  Ala- 
bama where  the  judgment  of  conviction  was  affirmed 
See  Lower  v.  The  State,  3  Ala.  App.  122;  57  South.  500. 
He  brings  certiorari  to  review  the  judgment  of  the 
Court  of  Appeals.     Certiorari  denied. 

RoscoE  Chamblee,  for  appellant.  The  Act  creating 
the  Birmingham  Court  of  Common  Pleas  was  a  Local 
Act,  and  did  not  have  the  notice  required  by  section 
106,  Constitution  1901,  by  publication  once  a  week  for 
four  successive  weeks. — Flood  v.  Kirven,  113  Wis.  673 ; 
F  inlay  son  v.  Peterson,  67  N.  W.  953;  Lyon  v.  Hunt,  11 
Ala.  295;  City  of  Ensley  v.  Simpson,  166  Ala.  366; 
State,  ex  reh  v.  McOough,  118  Ala.  159 ;  58  Neb.  734 ; 
16  Barb.  346;  23  How.  Pr.  516;  12  C.  C.  A.  505;  86 
N.  W.  227;  2  Words  &  Phrases,  1437;  16  How.  610. 

R.  C.  Brickell,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General,  and  A.  Leo  Oberdorfbr, 
for  appellee.  It  conclusively  appears  that  notice  of 
publication  appeared  once  in  each  week  for  four  con- 
secutive weeks  of  the  intention  to  apply  to  this  enact- 
ment, and  hence,  sec.  106,  Constitution  1901,  w^as  sub- 
stantially complied  with,  nothwithstanding,  twenty- 
eight  full  days  had  not  elapsed  from  the  first  publica- 
tion to  the  date  of  the  introduction. — House  Journal 
1903,  p.  2360;  Childress  v.  Shepherd,  142  Ala.  390;  Dud^ 
ley  V.  Fitzpatrick,  143  Ala.  165;  Larkin  v,  Simmons, 
155  Ala.  276;  City  of  Ensley  v,  Simpson,  166  Ala.  380; 
Blue  V.  Everett,  145  Ala.  104. 
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SAYRE,  J.— This  case  has  been  brought  here  by  a 
writ  of  error  to  the  Court  of  Api)eal8.  The  earnest  in- 
sistence of  the  plaintiflf  in  error  uinm  his  view  of  tht» 
point  at  issue  renders  it  proi)er  that  we  while  concurr- 
ing in  the  conclusion  reached  by  the  Court  of  Appeals, 
should  add  something  to  what  it  has  had  to  say  on  the 
subject. 

Plaintiflf  in  error  insists  that  the  act  of  April  20, 
1911,  establishing  the  Birmingham  court  of  common 
pleas  (Local  Acts  1911,  p.  371),  w^as  not  passed  in  the 
due  observance  of  section  106  of  the  Constitution  of 
1901.  The  journal  of  the  Senate  shows  that  the  bill 
in  question  was  introduced  into  that  branch  of  the 
Legislatui-e  on  March  22,  1911.  The  proof  of  notice 
spread  upon  the  journal  shows  that  publication  of  the 
intention  to  apply  for  the  passage  of  the  act  had  Ikh^u 
published  in  a  newspaper  printed  in  the  county  of  Jef- 
ferson "once  a  week  for  four  consecutive  weeks,  <m  to 
^it,  February  24,  March  3,  10,  and  17,  1911,"  thus  dis- 
closing a  publication  for  26  days  before  the  intrmluc- 
tion  of  the  bill.  Section  106  of  the  Ccmstitution  pro- 
vides: "Xo  •  •  •  local  law  shall  be  passed 
♦  •  •  unless  notice  of  the  intention  to  apply  there- 
for shall  have  been  published  •  •  •  which  notice 
shall  •  •  •  be  published  at  least  once  a  week  for 
four  consecutive  weeks,  in  some  newspaper  published 
in  such  county  or  counties,  or  if  there  is  no  newspaper 
published  therein,  then  by  posting  the  sai<l  notice  for 
four  consecutive  weeks  at  five  diflferent  places  in  the 
county  or  counties  prior  to  the  introduction  of  the  bill." 
The  contention  for  plaintiflf  in  error  is  that  the  notice 
required  by  the  Constitution  cannot  be  perfected  in  less 
than  28  days. 

We  shall  not  attempt  a  review  of  all  the  adjudicateil 
cases  which  have  been  citcnl  pro  and  con.    None  of  them 
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adjudge  the  meaning  of  an  entire  arrangement  of 
words,  such  as  is  found  in  our  Constitution.  We  feel 
at  liberty  to  dispose  of  the  question  upon  our  own  rea- 
sonable interpretation  of  the  Constitution. 

So  far  as  the  posting  clause  of  the  Constitution  is 
concerned,  no  plausible  reason  can  be  assigned  for  hold- 
ing that  it  means  anything  other  than  that  notice  must 
be  posted  during  a  period  of  i  weeks,  or  28  days,  befoi'e 
the  introduction  of  the  bill.  It  is  not  necessary  to  de- 
termine what  meaning  the  use  of  the  word  "consecu- 
tive" adds  to  this  clause,  or  whether  it  complements  at 
all  the  sense  of  the  words  in  connection  with  which  it 
is  used  at  this  point.  It  is  safe,  however,  to  say  that 
there  is  no  reason  for  supposing  that  this  clause  con- 
templates repeated  postings  during  successive  weeks, 
and  therefore  that  the  original  is  the  only  posting  con- 
templated, and  that  it  must  antedate  the  introduction 
of  the  bill  by  at  least  4  weeks  or  28  days.  Now,  the 
phrase  "for  four  consecutive  weeks"  occurs  in  both  the 
posting  clause  and  in  the  preceding  clause,  which  pro- 
vides for  notice  by  newspaper  publication;  and,  if  no 
disturbing  considerations  be  found  in  the  context,  it 
would  be  natural  to  infer  that  it  was  intended  to  con- 
vey the  same  meaning  in  both  places.  That  would  re- 
sult from  a  common  rule  of  interpretation.  But  there 
is  nothing  in  the  nature  of  the  subject-matter  provided 
for  which  requires  uniformity  in  time  any  more  than 
uniformity  in  the  means  of  notice.  The  framers  of  the 
Constitution  had  a  perfectly  free  hand  in  the  matter. 
They  preferred  notice  by  newspaper  publication.  That 
method  of  notice  was  made  exclusive,  where  possible. 
They  may  have  considered  that  a  longer  period  of 
notice  by  posting  was  required  to  produce  that  desired 
publicity  which  was  provided  for  by  the  requirement  of 
a  shorter  period  in  the  ordinary  case  of  publication  in 
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the  newspapers.  So  that,  if  a  difference  in  context, 
viewed  in  the  light  of  these  considerations,  suggests  a 
difference  in  the  meaning  of  the  phrase  as  used  at  these 
different  places,  another  rule  of  interpretation,  also  of 
frequent  application,  would  demand  that  these  consid- 
erations be  weighed;  and  the  fact  that  the  collocation 
of  words  is  repeated  affords  no  overwhelming  reason 
against  assigning  to  it  a  somewhat  different  meaning 
in  its  different  places  and  connections. 

"At  least  once  a  week  for  four  consecutive  weeks" 
is  the  phrase  by  which  the  Constitution  prescribes  the 
extent  of  that  publication  which  must  be  made  in  a 
newspaper.  Nothing  is  more  common  than  the  preposi- 
tional use  of  "a'*  as  meaning  "in  each,"  as  when  we  say, 
to  quote  the  illustration  given  in  Webster's  New  Inter- 
national Dictionaiy,  "twenty  leagues  a  day."  Again, 
"for"  frequently  implies  duration  of  time.  It  is  so  used 
in  the  clause  providing  for  notice  by  posting  It  was 
held  to  have  been  so  used  in  State  i\  Cherry  County^ 
58  Neb.  734,  79  N.  W.  825,  cited  by  plaintiff  in  error, 
where  the  phrase  was  "for  four  weeks."  But  it  also 
means  "to  the  number  of,"  and  it  is  used  to  indicate 
equality  or  proportion  between  numbers  when  related 
or  compared,  as,  "for  one  poet  there  are  a  dozen 
poetasters."  Webster's  International.  And  this  would 
seem  to  be  its  meaning  when  used  in  connection  with 
a  requirement  of  consecutive  weekly  publications.  If, 
then,  we  make  the  constitutional  phrase  to  read,  "at 
least  once  in  each  week  to  the  number  of  four  weeks 
which  must  be  consecutive,"  we  do  not  at  all  change  the 
grammatical  structure  of  the  phrase,  nor  in  the  least 
impair  or  add  to  its  sense;  but  the  suggested  change 
serves  to  bring  into  sharper  relief  the  fact  that,  in  pro- 
viding for  the  advertisement  of  local  bills  in  news- 
papei-s,  the  framers  of  the  Constitution  have  employed 
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language  which  measures  the  time  which  must  elapse 
between  the  first  insertion  of  the  newspaper  notice  and 
the  introduction  of  the  bill  by  the  number  of  interven- 
ing weekly  insertions.  It  is  evident  that  a  publication 
may  be  had,  within  the  letter  of  the  requirement,  by 
four  consecutive  weekly  insertions  in  a  newspaper,  the 
first  of  which  may  be  less  than  28  days  before  the  in- 
troduction of  the  bill  required  to  be  advertised.  In 
Ensley  v.  Simpson,  166  Ala.  366,  59  South.  61,  an  affi- 
davit that  the  bill  had  been  "duly  published  in  the 
Ensley  Herald  at  least  once  a  week  for  4  consecutive 
weeks"  prior  to  the  date  of  the  affidavit  was  accepted 
as  a  compliance  with  the  Constitution.  •  That  form  of 
proof  was  assailed  as  insufficient,  because  it  w^as  a  mere 
conclusion  of  the  affiant.  This  court,  responding  to 
the  contention  made,  said:  "If  publication  begun  at 
least  4  weeks  in  advance  of  the  introduction  of  a  bill  is 
the  only  publication  which  complies  with  the  language 
of  the  Constitution,  requiring  publication  for  4  consec- 
utive weeks,  the  meaning- of  the  language  of  the  affida- 
vit must  be  that  publication  was  begun  at  least  4  weeks 
before  the  bill  at  issue  was  introduced.  The  Legisla- 
ture in  the  discharge  of  its  sworn  duty  so  interpreted 
the  affidavit ;  that  interpretation  was  not  strained,  forc- 
ed, or  unnatural,  and  we  will  not  say  that  there  was 
a  breach  of  constitutional  duty  in  so  accepting  it."  The 
decision  in  that  case  does  not  help  the  decision  of  the 
case  at  bar;  for  here,  in  addition  to  the  so-called  con- 
clusion, we  have  also  a  statement  of  the  exact  dates 
on  which  publications  were  made;  and,  of  course,  the 
more  particular  statement  must  control  the  more  gen- 
eral. We  hesitated  in  that  case  to  adopt  the  opinion 
now  entertained  and  expressed  out  of  deference  to  what 
was  supposed  to  be  the  effect  of  the  opinion  of  the  Su- 
preme Court  of  the  United  States,  in  the  case  of  Early 
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V.  Homans,  16  How.  610,  14  L.  Ed.  1079,  to  which  we 
will  refer  again.  We  think  now  that  it  may  be  said  to 
be  probable  that  thefirat  Legislature  to  sit  after  the 
adoption  of  the  present  Constitution,  in  which  there 
sat  a  number  of  distinguished  lawyers  and  others  who 
)iad  taken  part  in  framing  that  instrument,  construed 
the  provision  in  question  to  mean  no  more  than  that  be- 
fore a  bill  is  introduced  there  must  be  at  least  one  in- 
sertion in  each  of  4  consecutive  weeks.  Thus,  in  Ex 
parte  BZooJk,  144  Ala.  1,  40  South.  133,  the  legislative 
history  of  the  act  there  under  consideration  shows  that 
the  bill  was  introduced  on  the  9th  day  of  February, 
1903.  The  proof  upon  which  the  Legislature  acted 
shows  that  notice  of  the  bill  had  been  published  "reg- 
ularly in  4  weekly  issues''  of  a  weekly  newspaper 
prior  to  the  date  of  the  affidavit,  which  was  made  on 
February  7th.  The  court  was  unanimous  to  the  con- 
clusion that  these  words  meant  that  the  notice  had  ap- 
peared "consecutively  for  4  weeks,"  and  that  it  was 
sufficient.  Similar  j)roof  of  a  similar  publication  was 
accepted  in  Dudley  r.  Fiizpatrick,  143  Ala.  165,  39 
South.  384,  and  Childers  r.  Shepherd,  142  Ala.  390,  39 
South.  235,  in  each  of  which  cases  the  bills  were  in- 
troduced on  the  day  after  the  affidavit  of  publication 
was  made;  and  the  same  legislative  interpretation  of 
the  Constitution  appears  to  have  obtained  in  a  number 
of  instances  in  which  the  acts  have  not  found  their  way 
into  the  courts.  There  is,  however,  nothing  in  the  leg- 
islative history  of  the  acts  involved  in  those  cases  con- 
clusively showing  a  legislative  interpretation,  which 
could  only  he  persuasive  of  the  true  interpretation,  nor 
in  the  decision  to  which  we  have  referred;  for  it  does 
not  certainly  appear  that  either  the  Legislature  or  the 
court  had  their  attention  drawn  with  inescapable  par- 
ticularity to  the  precise  question  here  raised. 
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At  the  time  of  the  adoption  of  the  Constitution,  there 
was  a  difference  of  judicial  opinion  as  to  just  what  was 
meant  where  notice  was  required  to  be  given  by  publi- 
cation once  a  week  for  a  number  of  consecutive  weeks 
before  a  certain  event,  as,  for  familiar  example,  in  the 
advertisement  of  a  sale  under  a  power  in  a  mortgage, 
where,  of  course,  the  sale  must  be  advertised  to  occur 
on  a  day  fixed.  Perhaps  a  majority  of  the  courts  held 
that  a  notice  required  to  be  published  for  a  given  num- 
ber of  weeks  successively  was  sufficient,  if  published 
once  in  each  week  for  the  required  number  of  weeks, 
though  the  number  of  days  from  the  first  publication 
to  the  day  of  sale  was  not  equal  to  the  number  of  days 
in  that  number  of  wrecks. — 2  Jones  on  Mortgages,  §  1838 ; 
Hoffman  v.  Anthony,  75  Am.  Dec.  708,  note.  We  do  not 
find  that  the  question  had  ever  been  decided  in  this 
court.  Because  of  this  uncertainty,  no  doubt,  it  had 
been  provided  by  statute  that :  "When  the  notice  is  re- 
quired to  be  given  for  a  specified  number  of  weeks,  it 
must  be  given  by  consecutive  weekly  insertions  for  the 
number  of  weeks  so  specified" — the  point  of  which  was 
to  require  that  publications  must  be  made  in  consecu- 
tive weeks,  and  not  intermittently.  "And  the 
notice  is  of  a  proceeding  to  be  had  or  of  an 
act  to  be  done  on  a  specified  day  •  •  •  if  foi*  four 
weeks,  the  first  insertion  must  be  at  least  twenty-four 
days  before  such  day."— Code  1896,  §  3043 ;  Code  1907, 
§  5184.  This  provision  of  the  statute  dealt  only  with 
notice  by  weekly  publications  in  newspapers,  and  in 
terms  was  limited  to  cases  of  proceedings  to  be  had  or 
acts  to  be  done  on  specified  days.  It  was  not  conceiv- 
ed with  the  purpose  of  defining  the  publication  of  notice 
in  respect  of  a  proceeding  which  might  be  had  or  an 
act  which  might  be  done  at  any  time,  within  reasonable 
limits,  after  the  completion  of  the  notice  required.     It 
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cannot,  therefore,  be  taken  as  a  legislative  definition 
of  the  constitutional  phrase  prescribing  notice  of  the 
introduction  of  local  bills,  the  exact  time  of  which  no 
man  can  control  or  foresee.  The  proper  interpretation 
of  the  constitutional  provision  is  thus  left  to  be  de- 
termined upon  consideration  of  the  language  used.  The 
collection  of  words  in  question,  having  acquired,  as  it 
seems,  no  fixed  meaning  in  the  construction  of  Consti- 
tutions or  laws,  is  to  be  taken  to  mean  what  the  fra- 
mers  of  the  Constitution  and  the  people  to  whom  the 
Constitution  was  proposed  for  adoption  may  be  reason- 
ably presumed  to  have  understood  it  to  mean.  They 
did  not  indulge  in  the  refinements  to  which  the  courts 
are  sometimes  driven.  They  looked  at  the  phrase  re- 
quiring newspaper  publication  as  a  whole,  and  adopted 
its  most  obvious  and  natural  meaning,  which  was,  ac- 
cording to  our  opinion,  that  in  each  of  four  consecu- 
tive weeks  there  must  be  at  least  one  insertion.  This 
publication  must,  of  course,  be  completed  prior  to  the 
introduction  of  the  bill. 

Appellant  puts  much  store  by  F  inlay  son  i\  Peterson, 
5  X.  D.  587,  67  N.  W.  953,  33  L.  R.  A.  532,  57  Am.  St. 
Rep.  584.  In  that  case  the  language  of  the  statute  was 
that  notice  must  be  given  "by  publishing  the  same  for 
six  successive  weeks  at  least  once  in  each  week."  It 
was  held  that  nothing  short  of  a  publication  for  42  days 
would  satisfy  its  requirement.  It  will  be  observed  that 
the  statutory  phrase  considered  in  that  case,  like  the 
corresponding  phrase  employed  in  our  Constitution,  is 
separable  into  two  members,  and  that  the  order  of  thei" 
statement  in  our  Constitution  and  the  North  Dakota 
statute  is  inverted.  The  inversion  seems  to  change  the 
point  of  emphasis  and  the  meaning.  The  court  in  tha^ 
case  conceded  that,  "if  the  statute  had  declared  that  the 
notice  should  be  published  once  a  week  in  each  of  6  suc- 
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cessive  weeks,  its  meaning  would  have  been  different," 
thus  placing  the  entire  burden  of  the  opinion  upon  the 
word  "for,"  and  assigning  to  that  word  in  all  such  col- 
locations the  unchangeable  implication  of  absolute  du- 
ration. But  we  think  it  has  appeared  that  in  such  con- 
nections the  word  may  appropriately  express  a  differ- 
ent idea,  and  so  we  are  unable  to  accept  the  decision  as 
conclusive  of  the  question  at  issue. 

Appellant  relies  also,  with  apparent  confidence,  upon 
Early  i\  Homans,  supra,  and  we  find  the  decision  in 
that  case  cited  in  a  number  of  cases,  more  or  less  sim- 
ilar, as  sustaining  his  view  in  a  general  way.  That  case 
related  to  the  notice  of  a  sale  for  taxes.  The  court  was 
evidently  inclined  to  a  strict  construction  in  favor  of 
the  property  owner.  The  statute  required  publication 
"once  in  each  week,  for  at  least  twelve  successive 
weeks."  There  is  some  ambiguity  in  the  court's  dis- 
cussion of  the  question,  and  we  think,  upon  more  care- 
ful consideration,  that  the  case  has  been  misunderstood. 
In  fact,  we  think  that  in  general  effect  it  is  an  author- 
ity for  our  view.  It  is  clear  beyond  controversy  that 
the  decision  was  controlled  by  the  words  "at  least," 
which,  in  the  statute  in  that  case,  were  so  located  as 
to  determine  the  minimum  lapse  of  time  between  the 
first  publication  and  the  sale,  rather  than  the  minimum 
of  insertions,  as  is  clearly  the  purpose  of  the  same 
words  in  the  case  at  hand.  "We  do  not  doubt,"  says 
the  court,  "if  the  statute  had  been  ^once  in  each  week 
for  12  successive  weeks,'  a  previous  notice  of  the  partic- 
ular day  of  sale  having  k^en  given  to  the  owner  of  the 
property,  that  it  might  very  well  be  concluded  that  12 
notices,  in  different  successive  weeks,  though  the  last 
insertion  of  the  notice  for  sale  was  on  the  day  of  sale, 
was  sufficient.  But  when  the  Legislature  has  used  the 
words  ^for  at  least  twelve  successive  weeks,'  we  cannot 
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doubt  that  the  words  ^at  least,'  as  they  would  do  in 
common  parlance,  mean  a  duration  of  the  time  that 
there  is  in  12  weeks,  or  84  days."  The  court  does  ob- 
serve that  the  other  construction  would  leave  out  of 
consideration  the  effect  of  the  words  "for  at  least"; 
that,  commonly  used,  the  preposition  "for''  means  of 
itself  duration,  when  put  in  connection  with  time ;  and 
that  the  force  of  the  words  "for  at  least*'  is  not  qual- 
ified or  lessened  by  the  words  "once  a  week,"  which  pre- 
cede them  in  the  statute.  But  they  say  explicitly  that 
they  do  "not  doubt  that  if  the  language  of  the  statute 
had  been  "once  in  each  week  for  12  successive  weeks" 
the  notice  would  have  been  good,  though  84  days  had 
not  elapsed.  We  are  unable  to  see  how  the  phrase 
"once  in  each  week  for  12  successive  weeks"  can  be  dis- 
tinguished on  any  substantial  gi'ound  of  construction 
from  "once  a  week  for  12  successive  weeks,"  or  from 
"once  a  week  for  four  consecutive  weeks,"  which  last 
is  the  language  of  our  Constitntion. — Morrotr  r.  Weed, 
4  Iowa,  77,  66  Am.  Dec.  122.  An  interesting  discus- 
sion of  the  question  involved,  and  of  the  decision  in 
Early  r.  Homans,  may  be  read  in  State  of  Nevada  r. 
Yellow  Jacket  Co.,  5  Nev.  415,  where  it  was  held  that 
a  statute  requiring  newspaper  publication  "once  a  week 
for  three  weeks"  was  satisfied  by  three  insertions  upon 
three  successive  weeks. 

Perhaps  we  have  already  dwelt  upon  this  question 
at  unnecessary  length.  The  statutes  which  have  been 
the  subject  of  construction  in  the  many  cases  have  dif- 
fered among  themselves  in  phraseology,  and  there  is  a 
singular  confusion  in  the  cases.  After  consideration, 
we  are  of  opinion  that  the  framers  of  the  (Constitution 
and  the  people,  to  whom  the  language  of  the  Constitu- 
tion was  addressed  when  that  instrument  was  propos- 
ed to  them  for  adoption,  intended  and  understood  that 
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the  requirement  of  publication  for  "at  least  once  a  week 
for  four  consecutive  weeks"  meant  one  publication  in 
each  of  4  consecutive  weeks,  rather  than  a  publication 
for  28  days.  Our  conclusion  is,  therefore,  that  the  act 
establishing  the  Birmingham  court  of  common  pleas 
was  constitutionally  passed,  and  the  judgment  of  the 
Court  of  Appeals  is  aflSrmed. 
Affirmed.    All  the  Justices  concur. 


Story  V.  The  State. 

Rape. 

(Decided  May  30,  1912.     Rehearing  denied  June  29,  1912. 
59  South.  481.) 

1.  Criminal  Late;  Service  of  Copy  of  Indictment;  Sufficiency. — 
The  motion  to  quash  the  venire  and  service  upon  the  defendant  be- 
cause in  the  copy  of  the  indictment  served  upon  the  defendant,  "has" 
had  been  substituted  for  "had"  and  "of"  for  "or",  was  properly  over- 
ruled, as  it  was  an  immaterial  difference  that  could  not  have  injured, 
misled,,  or  prejudiced  the  defendant. 

2.  Indictment;  Service  of  Copy;  Variance;  Effect. — The  fact  that 
there  is  a  variance  between  the  copy  of  the  indictment  served  on  a 
defendant,  and  the  indictment,  does  not  render  the  indictment  sub- 
ject to  demurrer,  although  of  a  material  matter,  but  merely  entitles 
the  defendant  to  a  continuance  until  served  with  a  correct  copy. 

3.  Rape;  Evidence;  Character  of  Female. — In  prosecutions  for  rape 
and  kindred  crimes,  where  nonconsent  is  an  element,  the  character 
of  the  female  for  chastity  may  be  Impeached,  by  proof  of  general 
reputation,  but  not  by  proof  of  particular  acts  of  unchastity. 

4.  Same. — ^Where  the  defendant  is  a  negro,  and  the  prosecuting 
witness  a  white  woman,  and  admittedly  a  prostitute,  it  was  compe- 
tent to  show  that  she  had  the  reputation  of  having  practiced  lewd- 
ness with  negroes,  to  negative  the  prevalent  idea  that  white  women^ 
though  prostitutes,  will  not  suffer  the  embraces  of  negroes. 

5.  Same. — General  reputation  for  unchastity  of  the  prosecuting 
female,  in  ease  of  rape,  is  admissible  only  on  the  idea  of  negativing 
the  essential  element  of  nonconsent,  and  not  for  the  purpose  of  af- 
fecting her  credibility  as  a  witness,  otherwise. 

6.  Same. — The  reputation  of  a  white  woman  for  unchastity  does 
not  embrace  a  reputation  for  lewdness  with  negroes  of  the  opposite 
sex. 
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7.  Same;  Res  Gestae.— Wh&t  the  person  said  at  the  time  of  the 
commission  of  the  offense  with  which  he  was  charged  is  a  part  of 
the  res  gestie,  and  admissihle  as  such. 

8.  Witnesses^  Impeachment, — Evidence  of  the  general  character  of 
a  witness  is  admissible  for  the  purpose  of  affecting  his  credibility  as 
a  witaess. 

9.  Judgment;  Amendment  or  Correction. — Where  the  bench  notes 
of  the  trial  judge  showed  the  verdict  of  guilt  and  fixed  the  pun- 
ishment, and  sentence  was  entered  in  conformity  therewith  the 
failure  of  the  Judgment  entry  to  recite  the  punishment  could  be 
corrected  nunc  pro  tunc  after  the  expiration  of  30  days  from  the 
Judgment  and  sentence,  and  at  a  subsequent  term  of  the  court. 

Appeal  from  Tuscaloosa  County  Court. 

Heard  before  Hon.  Henry  B.  Foster. 

Clarence  Story  was  convicted  of  carnally  knowing  a 
woman  against  her  wnll,  and  he  appeals.  Reversed  and 
remanded. 

McKiNLBY,  McQueen,  Hawkins  and  Snow,  for  ap- 
pellant.  The  brief  on  original  submission  did  not  reach 
the  reporter.  On  rehearing  counsel  insist  that  to  give 
the  statute  the  construction  contended  for  by  the  State 
would  be  to  eliminate  therefrom  the  words,  "without 
her  consent,"  and  this  the  courts  will  not  do. 

R.  C.  Brickbll,  Attorney  General,  and  W.  L.  Martin, 
Assistant  Attorney  General  and  C.  B.  Vbrnbr,  Solici- 
tor, for  the  State.  The  testimony  offered  to  show  the 
character  and  general  reputation  of  the  prosecutrix 
was  improper,  as  it  involved  particular  acts  or  conduct. 
—76  Ala.  9;  83  Ala.  20;  85  Ala.  336;  87  Ala.  121;  108 
Ala.  54;  109  Ala.  14. 

McCLELLAN,  J. — The  indictment  contained  two 
counts;  the  first  charging  rape  of  Beatrice  McClure, 
and  the  second  charging  the  violation  of  the  following 
penal  statute  (Code,  §  7698) :  "Carnal  knowledge  of 
women  by  administering  drug,  etc. — Any  person  who 
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has  carnal  knowledge  of  any  woman  above  fourteen 
years  of  age,  without  her  consent,  by  administering  to 
her  any  drug  or  other  substance  which  produces  such 
stupor,  imbecility  of  mind,  or  weakness  of  body,  as  to 
prevent  effectual  resistance,  must,  on  conviction,  be 
punished  at  the  discretion  of  the  jury,  by  death  or  by 
imprisonment  in  the  penitentiary  for  not  less  than  ten 
years."  The  conviction  was  under  the  second  count 
only. 

The  copy  of  the  indictment  served  upon  the  defend- 
ant differed  from  the  original  indictment  in  this: 
"Has"  was  substituted  for  "had"  preceding  the  word 
"carnal,"  and  "of  was  substituted  for  "or"  between  the 
words  "drug"  and  "substance."  The  differences  were 
not  material.  It  was  not  possible  for  any  one  to  be  mis- 
led in  respect  of  the  charge  intended  to  be,  and  that 
was,  laid  in  the  second  count.  No  injury  or  prejudice 
attended  the  merely  clerical  errors  shown  by  the  sub- 
stitutions stated. — Code,  §  6264;  Rigshy  i\  State,  152 
Ala.  9,  44  South.  608. 

The  motion  to  quash  the  venire  on  this  account  was 
properly  overruled. 

The  demurrer  to  the  indictment  because  the  copy 
served  was  different  from  the  original  was,  obviously, 
wholly  inapt.  If  the  variance,  between  the  original  in- 
dictment and  copy,  had  been  material,  the  only  effect 
would  have  been  to  continue  the  trial  till  the  requisite 
service  of  a  correct  copy  could  have  been  made;  the 
suflBciency  of  the  copy  and  service  of  the  venire  proper 
being,  as  appears,  unquestionable. 

In  prosecutions  for  rape,  and  in  kindred  proceedings, 
where  nonconsent  is  an  element  of  the  offense,  in  which 
the  chastity  of  a  woman  may  be  brought  into  question, 
the  character  of  the  woman  for  chastity  may  be  im- 
peached; but  this  is  usually  done  by  evidence  of  her 
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reputation  in  that  respect,  and  not  by  proof  of  par- 
ticular acts  of  nuchas tity. — Boddie  v.  iitate,  52  Ala. 
S9o;  McQuirk  v.  State,  84  Ala.  485,  4  South.  775,  5  Am. 
St.  Rep.  381 ;  Griffin  v.  State,  155  Ala.  88,  46  South. 
481.  In  other  jurisdictions  the  rule  is  different;  the 
courts  holding  that  the  substantive  fact  of  unchastity 
may  be  shown,  not  only  by  general  reputation  therefor, 
but  by  evidence  of  particular  acts.  See  State  v.  Patter- 
son, 88  Mo.  88,  57  Am.  Rep.  374 ;  10  Ency.  of  Evi.  pp. 
602-605;  People  v.  Abbott,  19  Wend.  (N.  Y.)  192;  State 
V.  Jefferson,  28  N.  C.  305.  The  view  to  which  this  court 
long  ago  gave  its  approval,  as  stated,  found  its  chief 
support  in  3  Green,  on  Evi.  §  214,  where  that  learned 
author  said:  "TAe  character  of  the  prosecutrix  for 
chastity  may  also  be  impeached ;  but  this  must  be  done 
by  general  evidence  of  her  reputation  in  that  respect, 
and  not  by  evidence  of  particular  instances  of  unchas- 
tity. Nor  can  she  be  interrogated  as  to  a  criminal  con- 
nection with  any  other  person,  except  as  to  her  previ- 
ous intercourse  with  the  prisoner  himself;  nor  is  such 
evidence  of  other  instances  admissible." 

We  are  not  disposed  to  enter,  at  this  late  day,  upon 
a  reinvestigation  of  the  soundness  of  the  general  rule 
thus  accepted  by  this  court.  The  theory  of  the  rule  is 
that  the  essential  (to  the  offense)  fact  of  nonconsent  of 
the  woman  to  intercourse  with  the  defendant  may  be 
negatived  by  evidence  of  general  reputation  for  un- 
chastity— a  condition  that  argues  the  consent  of  the 
woman  to  meretricious  intercourse  with  the  defendant. 

The  woman  here  confessed  that  she  had,  for  some 
time,  pursued  the  vocation  of  a  prostitute.  She  is  a 
woman  of  the  Caucasian  race.  The  defendant  is  a 
negro.  The  defendant  sought  to  show  that  the  woman 
bore  the  reputation  of  having  practiced  her  lewdness 
with  negroes;  and,  also,  that  on  one  occasion  in  a  nei^^h- 
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boring  state  she  was  caught  in  bed  with  a  negro  other 
than  the  defendant.  The  court  disallowed  both  char- 
acters of  this  evidence ;  evidently,  in  consequence  of  the 
application  of  the  rule  which  we  have  stated  as  long 
prevailing  in  this  state.  Bound  as  the  trial  courts  are 
by  the  pronouncements  of  this  court  in  respect  of  mat- 
ters before  them,  it  should  be  in  justice  said  that  in 
this  instance  the  trial  court  may  be  conceded  to  have 
had  in  the  Boddie  and  McQuirk  CdseSy  supra,  support, 
in  declaration  of  general  principle  and  in  the  illustra- 
tions thereof  afforded  by  decisions  of  this  court  for  the 
rulings  mentioned.  With  respect  to  the  stated  effort  to 
show  particular  conduct  of  the  woman  in  a  neighboring 
state,  there  can  be,  under  the  prevailing  rule,  no  doubt 
of  the  correctness  of  the  court's  action.  With  respect 
to  the  matter  of  her  reputation  for  prostitution  among 
negroes,  we  have,  after  full  consideration,  reached  a 
different  conclusion.  We  think  the  proffered  testimony 
to  that  effect  should  have  been  received. 

As  affecting  the  oredibility  of  a  witness,  evidence  in 
chief  may  be  taken  of  the  general  character  of  the 
witness;  but,  while  the  notorious  want  of  chastity  in  a 
female  would  of  course  blight  her  reputation  and  de- 
stroy confidence  in  her  virtue  in  any  respect,  yet  her 
general  reputation  for  unchastity  cannot  be  inquired 
into  in  order  to  reflect  upon  her  credibility  as  a  witness ; 
for  that  would  result  in  the  original  investigation  of 
the  cause  of  her  repute,  which  is  not  permissible. — Hol- 
land V.  Barnes,  53  Ala.  83,  25  Am.  Rep.  595;  Birming- 
ham Ry.  Co,  V,  Hall,  90  Ala.  8,  11,  8  South.  142,  24 
Am.  St.  Rep.  748;  Mclnerny  v.  Irvin,  90  Ala.  275,  7 
South.  841 ;  Swint  v.  State,  154  Ala.  46,  45  South.  901. 
So,  the  admissibility  of  the  testimony  now  under  con- 
sideration is  to  be  referred  to  its  oflftce  tending  to  nega- 
tive the  nonconsent  of  the  woman  to  meretricious  in- 
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tercourse  with  the  defendant  (if  such  there  was),  and 
not  to  an  effect  reflecting  upon  her  credibility  as  a  wit- 
ness. 

The  social  status,  as  respects  the  white  race  and  the 
negro  race,  in  this  state  is  universally  known.  The  gen- 
eral relation  of  the  races,  each  toward  the  other,  is 
kind  and  cordial  to  a  most  marked  and  gratifying  de- 
gree; and  the  impulse  the  dominant  race  manifests 
toward  the  inferior  race  is  that  of  a  commendable  guar- 
dianship and  abundant  generosity,  inspired  by  motives 
not  only  of  fundamental  justice  but  of  sentiment  en- 
gendered by  the  earlier  legal  dependence  and  subjection 
of  the  slave  to  the  master.  While  this  honorable  con- 
dition is  obvious  and  prevails,  yet  the  social  relation 
and  practices  of  the  races  have,  in  the  interest  of  our 
civilization  as  well  as  in  expression  of  the  natural  pride 
of  the  dominant  Anglo-Saxon  race  and  of  its  preserva- 
tion from  the  degeneration  social  equality,  between  the 
races,  would  inevitably  bring,  imperatively  necessitat- 
ed and  created  immutable  rules  of  social  conduct  and 
social  restraint,  that  the  just  ends  indicated  might  be 
attained  and  permanently  maintained.  Since  the  fun- 
damental, initial  suggestion  of  the  social  separation  of 
the  races  is  conceived  in  nature  and  is  nurtured  by  a 
social  pride  and  self-respect  that  only  ignorance  or  un- 
holy purpose  can  question  or  assail,  it  was  and  is  the 
natural  result  that  laws  should  be  enacted  promotive 
of  the  social  purpose  of  the  dominant  race.  Among 
these  are:  The  inhibition  against  the  authorization  or 
legalization  of  marriage  between  any  white  person  and 
a  negro,  or  the  descendant  of  a  negro  (Const.  §§  102, 
182) ;  the  penal  prohibition  of  marriage  between  these 
races  (Code,  §§  7421,  7422) ;  and  the  statute-imposed 
separation  of  the  races  in  public  schools  and  in  the  cars 
of  carriers  of  passengers  in  this  state  (Code,  §§  1757, 
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5487).  The  civilization  adhering  to  and  fostering  such 
purposes  visits  upon  those  who  practice  immoral  con- 
duct, across  the  barrier,  between  these  races,  a  severer 
condemnation  than  is  visited  upon  those  who,  of  the 
same  race,  practice  a  like  moral  violation.  Whether 
such  a  distinction,  in  the  two  cases,  is  morally  tenable, 
is  not  a  question  of  presently  important  concern  in  the 
matter  under  consideration.  It  is  the  fact  of  the  sev- 
erer condemnation  in  the  one  case  than  in  the  other 
of  which  in  the  administration  of  justice  we  feel  con- 
strained to  take  account,  and  not  of  its  justification, 
morally  or  otherwise.  From  this  status  of  social  rela- 
tion between  the  races — the  civilization  in  which  we 
live — we  know,  as  all  do,  that  a  universal  public  opin- 
ion, prevalent  in  both  races,  recognizes  at  least  two 
grades  of  depravity  among  those  women  of  the  white 
race  who  make  commerce  of  their  virtue.  Deeply  de- 
praved as  are  those  white  women  who  practice  prostitu- 
tion among  membei-s  of  their  own  race,  those  few  white 
women  (if  such  there  be)  who  may  practice  their  lewd- 
ness among  negroes  are  yet  lower  in  the  scale  of  de- 
pravity—are yet  beneath  those  who  entirely  forfeit  re- 
spect by  the  barter  of  their  very  characters.  Reclama- 
tion may  be  made  of  one;  but,  for  the  other,  there  is 
little,  if  any,  hope.  It  is  inevitable  from  this  fact  that, 
though  a  white  woman  be  a  prostitute,  the  presumption 
is  strong,  nearly  conclusive,  among  both  the  races,  that 
she  will  not  yield— has  not  yielded — even  in  her  con- 
firmed depravity,  to  commerce  with  a  negro  charged 
with  an  offense  against  her  person.  The  consensus  of 
public  opinion,  unrestricted  to  either  race,  is  that  a 
white  woman  prostitute  is  yet,  though  lost  of  virtue, 
above  the  even  greater  sacrifice  of  the  voluntary  sub- 
mission of  her  person  to  the  embraces  of  the  other  race. 
This  leads  us  to  the  conclusion  that  the  reputation 
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of  a  white  woman  for  unchastity  in  cases  where  her 
nonconsent  to  the  meretricious  intercourse  is  essen- 
tial to  the  inquiry  of  guilt  laid  against  one  of  the  negro 
race,  does  not  comprehend  a  reputation  for  the  practice 
of  her  lewdness  with  members  of  the  negro  race.  That 
practice,  if  sufficient  to  invite  a  reputation  thei-efor, 
affords  the  basis  of  a  reputation  for  a  character  of  un- 
chastity distinct  from  that  afforded  by  prostitution 
among  members  of  the  prostitute's  own  race.  And  if 
such  a  reputation  for  that  character  and  degree  of 
prostitution,  is  found  to  exist,  the  natural  and  legiti- 
mate effect  is  to  negative  the  prevalent  notion  that  the 
white  woman  has  not  volutarily  yielded  to  the  embraces 
of  the  accused  negro. 

There  was  therefore  prejudicial  error  in  declining  to 
allow  the  defendant  to  submit  to  the  jui*y,  for  their  con- 
sideration on  the  issue  of  nonconsent,  imported  in  the 
charge  state<l  in  the  second  count,  the  proffered  testi- 
mony of  witnesses  called  to  show  (if  qualified  to  that 
end)  that  Beatrice  McClure,  a  white  woman,  had  the 
reputation  of  having  practiced  her  i)ro8titution  among 
membera  of  the  nejgro  race. 

What  the  defendant  said  upon  the  occasion  in  ques- 
tion was  of  the  res  gestie,  and  was  hence  proi)erly  ad- 
mitted in  evidence. 

The  jury's  verdict  adjudged  the  accused  guilty  of 
carnal  knowledge,  etc.,  under  the  second  count  of  the 
inflictment.  The  original  judgment  entry,  prrmounc- 
ing  the  guilt  of  the  accused,  omitted  the  recital  of  that 
part  of  the  verdict  fixing  the  punishment  at  35  years 
in  the  jienitentiary.  The  sentence  impose<l  by  the  court 
conformed,  however,  to  the  term  expressed  in  the  ver- 
dict. The  bench  notes  made  by  the  trial  judge  showed 
a  verdict  of  guilty  and  the  fixing  therein  of  the  stated 
terra  of  imprisonment.     More  than  30  days  after  ver- 
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diet  and  judgment,  the  solicitor  moved  the  amendment 
nunc  pro  tunc  of  the  record  so  as  to  conform  to  the 
written  evidence  of  the  correct  verdict  returned  by  the 
jury.  This  the  court  allowed,  and  so  amended  its  rec- 
ord to  consist  with  the  truth. 

Such  an  amendment  of  a  judicial  record  may,  if  the 
character  and  degree  of  the  evidence  justifies  it,  be 
made  at  a  subsequent  term. — Marks  v.  State,  135  Ala. 
69,  33  South.  657.  The  bench  notes,  made  by  the  trial 
judge  upon  the  occasion  on  the  trial  docket  against  the 
case  thereon  docketed,  is  the  competent  and  best  evi- 
dence of  the  essential  fact  to  support  such  an  amend- 
ment nunc  pro  tunc. — Kuehlthau  v.  State,  92  Ala.  91, 
9  South.  3ft4.    The  action  of  the  court  was  proper. 

For  tht?  error  indicated,  the  judgment  is  reversed, 
and  the  cause  is  remanded. 

Reversed  and  remanded.    All  the  Justices  concur. 


Bradley,  et  al.  v.  Singleteny. 

Hill  to  Set  Aside  Conveyance  For  Fraud  and  For 
Accounting, 

(Decided  May  14,  1912.    59  South.  58.) 

1.  Limitation  of  Actions:  ToUiny  of  Statutes;  \on  Compos  Mentis. 
—The  provisions  of  section  4846,  Code  1907,  exempts  a  uon  compos 
mentis  from  the  three  years  limitation  for  entries  on  land  and 
similar  actions,  except  that  such  disahility  will  not  warrant  an  entry 
or  action  after  more  than  twenty  years  from  the  accruing  of  the 
cau.se  of  action  or  right  of  entry. 

2.  Equity;  Laches;  Son  Coinpos  Mentis. — The  idea  of  acquiesence 
on  the  part  of  him  charged  is  necessarily  included  in  the  doctrine  of 
laches,  and  hence,  it  cannot  be  invoked  to  bar  the  right  of  one  non 
comi)os  mentis  to  set  aside  a  fraudulent  conveyance  made  by  his 
guardian. 

Appbax.  from  Henry  Chancery  Court. 
Heard  before  Hon.  L.  D.  Qardnbr. 
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Bill  by  W.  J.  Singleterry,  a  nou  compos  mentis,  by  his 
next  friend,  against  Lucy  Bradley  and  others,  to  set 
aside  a  conveyance  as  fraudulent,  and  to  subject  the 
property  thereby  conveyed  to  the  payment  of  the  decree 
rendered  in  the  probate  court  in  favor  of  the  non  com- 
pos as  against  his  guardian  on  final  settlement.  From 
a  decree  overruling  demurrers  to  the  bill,  respondents 
appeal.    Affirmed. 

WiLUAM  L.  Lee,  for  appellant.  It  appears  on  the 
face  of  the  bill  that  there  is  laches  and  staleness  of  de- 
mand, and  that  the  time  prescribed  as  a  bar  to  corres- 
ponding legal  remedies  has  elapsed.  The  question  is 
therefore  properly  raised  by  demurrers  which  should 
have  been  sustained. — Nettles  v.  Nettles,  67  Ala.  599; 
Lockhart  v.  Nash,  64  Ala.  485;  {temple  r,  Glenn,  91  Ala. 
245 ;  Solomon  i\  Solomon,  83  Ala.  394 ;  McCarty  v.  Mr- 
Carty,  74  Ala.  546;  Garrett  v,  Garrett,  69  Ala.  429; 
Beadle  v,  Heat,  102  Ala.  532;  Waller  v.  Nelson,  106  Ala. 
535;  Shorter  v.  Smith,  56  Ala.  208;  145  U.  S.  368.  The 
demurrers  raising  the  question  of  the  statute  of  limi- 
tations as  applied  to  each  of  the  respondents  should 
have  been  sustained. — Snodgrass  v.  Branch  Bank,  31 
Ala.  115;  Stoutz  r.  Huger,  107  Ala.  248,  and  authorities 
supra.  The  bill  showed  that  a  guardian  for  a  lunatic 
qualified  more  than  fifteen  years  before  the  filing  of 
the  bill,  who  was  capable  of  suing  and  laches  and  limi- 
tations therefore  apply. — Lee  v.  Wood,  85  Ala.  IGt). 

H.  L.  Martin,  and  Pollard  &  Martin,  for  api)ellpiv 
Allegations  of  the  bill  sufficient.— 102  Ala.  378.  Any 
number  of  fraudulent  grantees  may  be  joined. — 121 
Ala.  109;  114  Ala.  601;  and  the  same  is  true  although 
conveyances  were  made  at  different  times  to  different 
persons,  and  for  different  portions  of  the  propc^rty  — 
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80  Ala.  147;  75  Ala.  348;  67  Ala.  396;  96  Ala.  338; 
104  Ala.  353;  118  Ala.  546;  80  Ala.  225.  A  fraudulent 
grantee  cannot  plead  statute  of  limitations  to  the  orig- 
inal debt  of  complainant  against  grantor. — 107  Ala. 
249.  Limitations  do  not  run  against  a  lunatic. — Code 
1907,  Sec.  4846;  56  Ala.  426;  82  Ala.  626;  75  Ala.  502; 
34  Ala.  15.  A  guardian  may  be  charged  as  trustee  in 
invitum, — 50  Ala.  245 ;  also  page  315 ;  75  Ala.  501 ;  31 
South.  Rep.  454.  The  guardian's  sureties  are  likewise 
liable. — ^50  Ala.  315,  and  cannot  escape  because  of  the 
invalidity  of  the  appointment.  A  guardian  for  a  luna- 
tic like  any  other  guardian. — 8  Ala.  796.  The  guardian 
may  be  compelled  to  account  in  Chancery  Court. — 75 
Ala.  501.  A  former  settlement  void  for  want  of  juris- 
diction cannot  be  an  answer. — 50  Ala.  245. 

DOWDELL,  C.  J.— The  appeal  in  this  case  is  taken 
from  the  de(!ree  of  the  chancellor  overruling  the  re- 
spondents' demurrer  to  the  bill. 

The  bill  is  exhibited  by  a  non  compos  mentis,  by  his 
next  friend.  The  purpose  of  the  bill  is  to  set  aside 
fraudulent  conveyances  made  by  the  guardian  of  the 
non  compos,  and  to  subject  the  property  conveyed  to 
the  payment  of  a  decree  rendered  in  the  probate  court 
in  favor  of  the  non  compos,  against  said  guardian,  on 
a  final  settlement  of  his  said  guardianship.  The  bill 
was  filed  15  years  after  the  date  of  the  alleged  fraud- 
ulent conveyances.  The  bill  was  demurred  to  on  the 
grounds  of  laches  and  the  statute  of  limitations,  which 
demurrer  was  overruled  by  the  chancellor. 

The  bill  avers  that  the  complainant  was,  prior  to  and 
at  the  time  of  the  alleged  fraudulent  conveyances,  a 
n(m  compos,  and  that  he  has  been  a  non  compos  contin- 
uously down  to  the  filing  of  the  bill.  Such  being  true, 
Avhich  is  confessed  by  the  demurrer,  the  statute  of  lim- 
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itations  is  no  defense.  The  complainant *s  disability  ex- 
cepts him  from  the  statute.— Code  1907,  §  4846. 

The  doctrine  of  laches  carries  with  it  the  idea  of  ac- 
quiescence on  the  part  of  him  charged  with  laches  A 
non  compos  is  without  a  mind,  and  where  there  is  no 
mind  there  can  be  no  acquiescence.  This  case  is  clearly 
differentiated  from  the  case  of  Lee  i\  Wood,  85  Ala. 
169,  4  South.  693,  on  the  facts.  The  facts  here  neces- 
sarily withdraw  the  case  from  the  application  of  the 
doctrine  stated  in  Lee  v.  Wood.  Here,  on  the  facta  al- 
leged and  taken  as  confessed  on  demurrer,  the  guardian 
of  the  non  compos,  who  is  made  a  respondent  to  the 
bill,  by  his  own  fraud  and  misconduct  disqualified  him- 
self as  guardian  to  sue  or  act  for  his  ward,  and  this 
condition  existed  at  the  time  the  cause  of  action  arose, 
and  at  the  time  he  was  appointed  guardian  on  his  ap- 
plication. The  ward  in  effect  was  without  a  guaridan 
to  protect  his  interest  in  the  subject-matter  of  this  suit. 
There  being  no  one  qualified  to  represent  the  non  com- 
pos, the  principle  stated  in  Lee  v.  Wood,  supra,  fails 
of  application. 

The  bill  in  our  opinion  was  not  subject  to  the  grounds 
of  demurrer  interposed,  and  the  demurrer  was  properly 
overruled. 

Affirmed. 

Anderson,  Matfield,  and  Sombbvillb,  JJ.,  concur* 
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Southern  States  Fire  &  Casualty  Insurance  Co. 
t;.  De  Long. 

Bill  to  Rescind  and  Cancel  Stock  Purchase. 
(Decided  May  16,  1912.    59  South.  61.) 

1.  Corporations;  Sale  of  Stock;  Fraud;  Burden  of  Proof. — One 
who  sues  to  rescind  a  purchase  of  corporate  stock  because  of  mis- 
representations Inducing  the  purchase,  luu^t  carry  the  burden  of 
proving  false  representations  as  to  material  facts,  and  a  reliance 
thereon,  and  mere  expressions  of  opinions  are  insufficient. 

2.  Same;  Evidence. — The  evidence  examined  and  held  not  tx>  Jus- 
tify a  finding  of  the  fraudulent  misrepresentations  charged. 

3.  Same;  Resoission. — ^The  facts  stated,  and  it  is  held  that  com- 
plainant is  not  entitled  to  rescind  the  contract  for  the  purchase  of 
the  capital  stock  because  of  his  failure  to  act  with  promptness  on 
a  discovery  of  the  fraud. 

4.  Contracts;  Rescission;  Fraud. — One  who  desires  to  rescind  a 
contract  on  the  ground  of  fraud  must  act  with  promptnebs  on  the 
discovery  of  the  fraud,  and  use  all  reasonable  diligence  to  disaffirm 
the  contract. 

5.  Evidence;  Letters. — ^A  letter  stating  that  the  matter  would  be 
taken  up  by  the  fiscal  agent  of  the  corporation  on  his  return  fix)m 
a  trip,  signed  by  a  person  who  added  to  his  name  the  words  '*Ass*t. 
Sec*y.,"  was  not  admissible  where  there  was  no  evidence  to  show 
what  the  matted  referred  to  was,  and  who  the  person  signing  the 
letter  was. 

Appeal  from  Jeflferson  Chancery  Court. 

Heard  before  Hon.  A.  H.  Bennbrs. 

Bill  by  Adrian  DeLong  against  the  Southern  States 
Fire  &  Casualty  Insurance  Company  to  rescind  and 
cancel  a  contract  of  purchase  of  stock  in  said  corpora- 
tion  on  the  ground  of  fraud  and  misrepresentation. 
There  was  a  decree  for  complainant  and  respondent  ap- 
peals. Reversed  and  judgment  rendering  dismissing 
bill. 

Lamkin  &  Watts^  for  appellant.  The  representa- 
tions must  have  been  of  a  material  existing  fact  on 
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which  the  person  relied,  and  must  have  been  false  in 
order  to  rescind.— Story's  Equity,  sec.  199.  The  facts 
do  not  warrant  rescission  for  fraud. — Thompson  on 
Corporations,  sec.  722. 

Gordon  &  Eddington,  for  appellee.  The  bill  was 
sufficient,  and  the  facts  supported  its  allegations. — 
Sees.  4298-9,  Code  1907;  Martin  i\  Martin,  35  Ala.  560; 
Perry  v.  Boyd,  126  Ala.  168. 

SIMPSON,  J.— The  bill  in  this  case  is  filed  by  the 
appellee  to  rescind  and  cancel  a  purchase  of  shares  of 
the  capital  stock  of  defendant  company  on  account  of 
misrepresentations  claimed  to  have  been  made  by  the 
agent  from  whom  the  stock  was  purchased.  The  claim 
is  that  said  agent  told  the  plaintiff,  as  an  inducement 
to  purchase  the  stock,  that  the  company  had  declared 
or  agreed  upon  a  dividend  of  25  per  cent,  which  would 
be  paid  to  the  stockholders  in  the  following  October 
(the  purchase  being  made  in  June),  also  that  one  Adam 
Glass  of  Mobile  had  purchased  100  shares  of  said  stock, 
all  of  which  is  denied  by  the  respondent. 

The  plaintiff  testifies  that  the  agent,  D.  J.  Marshall, 
told  him  that  a  dividend  had  been  declared  of  25  per 
cent.,  and  on  cross-examination  states:  "I  couldn't 
quote  his  exact  language,  but  he  led  me  to  believe  it 
would  be  paid — ^25  per  cent.  My  recollection  is  he  said 
it  had  already  been  declared,  and  the  ato<*k  would  be 
advance<l  |5  per  share  at  that  date.  I  am  clear  on 
the  point  that  the  stock  would  he  advanced  |5  a  share 
from  October  Ist,  and  there  would  Ik*  a  dividend  paid 
of  25  i)er  cent.  My  recollection  is  that  he  said  it  had 
ali-eady  been  declared — it  had  l)een  decided  that  they 
would  pay  that  much.-'  He  also  states  that  said  agent 
stated  to  him  that  Adam  Glass  had  bought  100  shares 
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One  R.  L.  Simmons,  who  was,  at  the  time  of  the  pur- 
chase, a  partner  of  complainant,  testifies  that  he  was 
present  when  the  conversation  took  place  between  com- 
plainant and  said  Marshall;  that  Marshall  "stated  that 
there  was  a  dividend — ^was  due  to  be  payable  in  Octo- 
ber following";  also  that  Adam  Glass  had  bought  100 
shares.  He  also  states,  that  he  saw  complainant  sign  a 
written  application  for  the  stock,  besides  signing  the 
note,  while  the  plaintiflf  says  that  he  did  not  sign  any 
application. 

Marshall  denies  positively  that  he  made  any  state- 
ment about  25  per  cent,  dividends ;  says  that  complain- 
ant was  an  old  insurance  man;  that  the  company  had 
been  organized  only  for  one  month;  that  he  told  coju- 
plainant  so,  and  that  he  knew  no  such  dividend  could 
have  been  declared  in  that  time;  that  no  agents  had 
been  appointed,  and  that  he  appointed  complainant  an 
agent  to  represent  the  company  at  Citronelle,  where  he 
lived;  that  he  merely  showed  him  some  statistics  of 
what  other  companies  had  made,  and  showed  him  a  let- 
ter from  Adam  Glass  stating  that  he  had  bought  "a 
block  of  stock"  and  "recommending  the  proposition." 

Adam  Glass  testified  that  he  did  have  10  shares  of 
the  stock  which  had  been  given  him  by  a  man  named 
Cozart,  but  when  persons  asked  him  about  it  he  said  he 
had  traded  furniture  for  it,  and  that  he  thought  the 
stock  was  worth  flO  per  share  (complainant  had  paid 
*25). 

Said  Marshall  also  testified  that,  after  De  Long  and 
others  had  given  their  notes,  the  bank  refused  to  dis- 
count them  until  it  could  ascertain  that  the  purchasers 
were  satisfied,  as  one  of  them  had  expressed  discontent, 
that  accordingly  they  had  a  meeting  at  De  Long's  office 
(De  Long  being  present),  at  which  many  questions 
were  asked,  and  the  matter  fully  gone  over,  said  Sim- 
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mons  also,  and  others  named,  being  present,  after  which 
they  all  expressed  themselves  as  satisfied  and  instruct- 
ed the  bank  to  discount  the  notes,  which  w^as  done. 

H.  M.  Vanderputte,  who  lives  at  Cullman  and  is  a 
stockholder  in  the  company,  corroborates  Marshall  in 
regard  to  the  meeting  at  Citronelle  in  the  latter  part 
of  June,  1910,  stating  that  he  (witness)  just  happen- 
ed to  be  there  in  his  travels;  that,  on  being  asked  by 
those  assembled  what  he  thought  of  the  stock,  he  stat- 
ed that  he  had  bought  some,  considered  it  a  good  in- 
vestment, and,  although  it  might  not  pay  anything  for 
two  or  three  years,  it  would  eventually  pay  well ;  that 
Marshall  was  questioned  at  that  meeting  and  stated 
that  he  thought  in  a  few  years  it  would  pay  15  per 
cent.,  but  said  nothing  about  any  25  per  cent,  dividend. 
Marshall  stated  to  them  that  the  company  had  just 
started  business  the  month  before  (May). 

The  burden  is  on  the  complainant  to  produce  tes- 
timony to  reasonably  satisfy  the  court  that  the  false 
representations  were  made  and  acted  upon.  Mere  ex- 
pressions of  opinion  are  not  sufficient;  there  must  be 
false  representations  as  to  material  facts. — 1  Thomp- 
son on  Corporations  (2d  Ed.)   §  721,  pp.  879,  880. 

The  complainant  offered  no  rebutting  testimony  to 
contradict  or  explain  the  facts  testified  to  by  Marshall 
and  Vanderputte,  and,  taking  into  consideration  the 
improbability  of  any  one's  saying  or  supposing  that  a 
company,  not  over  a  month  old,  had  declared  a  divi- 
dend of  25  per  cent.,  the  fact  that  complainant  does  not 
profess  to  remember  exactly  what  was  said,  the  fact 
that  Adam  Glass  did  own  a  "block  of  stock,"  and  the 
relative  interests  of  the  witnesses  testifying,  we  hold 
that  the  complainant  has  not  sustained  the  burden  of 
proof  on  him,  especially  in  view  of  the  principle  of 
law    that    requires    him    who    would    rescind    a  con- 
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tract  to  act  with  promptness,  upon  discovery  of  the 
fraud,  and,  "as  soon  as  he  learns  the  truth,  with  all 
reasonable  diligence  to  disaffirm  the  contract  or  aban- 
don the  transaction  and  give  the  other  party  an  oppor- 
tunity of  rescinding  it  and  of  restoring  both  of  them 
to  their  original  position." — 2  Pom.  Eq.  Jur.  (3d  Ed.) 
§  897,  p.  1902. 

The  stock  was  bought  in  June  and  the  note  made 
on  the  24th  of  June,  1910.  There  is  no  proof  that  the 
complainant  ever  made  any  demand  for  a  rescission 
until  the  filing  of  the  bill  in  this  case,  November  28, 
1910,  although  he  testifies  that  he  learned  of  the  un- 
truth of  the  statement  before  he  received  the  stock; 
that,  after  learning  of  these  matters,  he  "took  the  stock 
up  and  put  it  in  the  bank,"  and  never  wrote  anything 
about  it  to  the  company.  It  is  true  he  states  that  he 
authorized  his  attorneys  to  take  the  matter  up  with 
the  company  and  rescind  the  contract,  but  he  does  not 
show  when  that  was,  and  it  is  not  shown  when,  if  ever, 
any  demand  was  made  by  said  attorneys  upon  the 
company. 

It  is  true  that  at  the  end  of  complainant's  testimony 
it  is  stated  that  "complainant  attaches  a  letter,  writ- 
en  to  the  respondent  by  G.  &  E.  in  behalf  of  complain- 
ant, and  the  letter  written  to  G.  &  E.  by  the  respond- 
ent with  reference  to  an  offer  to  rescind  the  sale  of 
stock" ;  but  this  proposed  testimony  was  objected  to  on 
obvious  grounds,  and,  as  a  matter  of  fact,  there  is  noth- 
ing to  show  that  any  such  letters  or  copies  of  them  were 
produced  or  identified  except  that  there  appears  "Ex- 
hibit A,"  with  the  name  of  the  respondent  printed  at 
the  top,  addressed  to  said  G.  &  E.,  dated  August  15, 
1910,  which  acknowledges  the  receipt  of  "your  several 
letters  of  August  13th,"  and  states  that  "this  matter" 
will  be  taken  up  by  the  fiscal  agent  when  he  returns 
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from  his  wedding  trip,  and  signed,  "J.  N.  Major,  Asst. 
Secy."  There  is  no  evidence  to  show  what  the  matter 
referred  to  is,  who  J.  N.  Major  is,  nor  anything  else 
to  make  the  letter  legal  evidence  in  this  case. 

For  these  reasons  the  chancellor  erred  in  granting 
the  relief  prayed  in  the  bill.  The  decree  of  the  court 
is  reversed,  and  a  deci'ee  will  be  here  rendered,  dismiss- 
ing the  bill. 

Reversed  and  rendered.     All  the  Justices  concur. 


Southern  States  Fire  &  Casualty  Insurance  Co. 
t;.  Brannon. 

Bill  to  Rescind  and  Cancel  Purchase  of  Shares  of  Cap- 
ital Stock, 

(Decided  May  16,  1912.    59  South.  60.) 

Appeal  and  Error;  Clerical  Error;  Correction. — ^Where  a  clerical 
error  has  occurred  in  the  computation  of  interest  the  appellate  court 
will  under  section  2891,  Code  1907.  correct  the  error,  when  upon  the 
transcript  it  can  do  so,  and  as  corrected  will  affirm  the  decree. 

Appeal  from  Jefferson  Chancery  Court. 

Heard  before  Hon.  A.  H.  Benners. 

Bill  by  H.  Brannon  against  the  Southern  States  Fire 
&  Casualty  Company  to  rescind  and  cancel  a  purchase 
of  the  shares  of  the  capital  stock  of  such  company  be- 
cause of  misrepresentation  and  fraud.  Decree  for  com- 
plainant, and  respondent  appeals.    Affirmed. 

Lamkin  &  Wati^s,  for  appellant.  Counsel  discuss  the 
equities  of  the  bill  and  the  finding  of  the  Chancellor  on 
the  facts,  but  in  view  of  the  opinion  it  is  not  deemed 
necessary  to  here  set  them  out.  Counsel  also  suggest  a 
mistake  in  the  computation  of  interest,  and  for  that  rea- 
son the  decree  should  be  reversed. 
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Gordon  &  Eddington,  for  appellee.  The  equities  of 
the  bill  have  been  settle<l  on  a  former  appeal.  The  find- 
ing of  the  Chancellor  on  the  fact  was  correct.  If  the 
court  should  affirm  any  error  in  computation,  they  will 
under  section  2891,  Code  1907,  correct  same  at  cost  of 
appellant,  and  affirm  the  judgment  as  corrected. 

ANDERSON,  J.— The  equity  of  the  present  bill  was 
considered  and  upheld  upon  a  former  appeal  in  the  case 
of  Southern  States  F.  &  G.  Co.  v.  Whatley,  and  which  is 
reported  in  173  Ala.  101,  55  South.  620.  So  the  sole 
question  to  be  determined  upon  the  present  appeal  is 
whether  or  not  the  complainant  has  satisfactorily  estab- 
lished by  the  proof  the  material  averments  of  his  bill. 
The  chancery  court  held  that  he  did,  and,  after  the  ex- 
amination of  the  evidence,  we  are  of  the  opinion  that  the 
decree  so  holding  was  proper. 

It  is  suggested  in  brief  of  counsel  for  appellant  that  a 
mistake  has  been  made  in  the  computation  of  interest. 
It  seems  that  the  original  amount  subscribed  was 
f  2,500,  yet  the  two  notes  aggregated  $2,600,  and  which 
included  six  months  interest,  therefore  interest  should 
have  been  computed  from  January  7,  1911,  instead  of 
July  7,  1910,  and  which  makes  a  difference  of  $104.  The 
decree  is  hereby  corrected  so  as  to  be  for  $2,600  as  prin- 
cipal, and  $190.65  interest,  instead  of  $294.65,  and,  un- 
der the  provision  of  section  2891  of  the  Code  of  1907,  the 
said  decree,  as  corrected,  is  affirmed. 

Affirmed.    All  the  Justices  concur. 
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Dickfloii,  et  al.  v.  Dickson,  et  al. 

Bill  to  Quiet  Title. 

(Decided  May  14,  1912.    59  South.  58.) 

Wills;  Estates  Taken;  Limitation  Over.— Where  the  will  de- 
vised property  to  a  person  forever,  with  the  proviso  that  the  property 
should  revert  to  the  testator *s  estate  if  the  devisee  died  leaving  no 
children,  the  devisee  took  a  fee,  subject  to  be  defeated  upon  her 
dying  without  children  surviving  her,  but  which  became  absolute  If 
she  left  children;  the  provision  that  the  property  should  revert  to 
the  testa tor*s  estate  showing  that  the  death  without  issue,  Intended 
by  him,  was  not  a  death  In  the  testator's  lifetime. 

Appeal  from  Chambers  Chancery  Court. 

Heard  before  Hon.  W.  W.  Whiteside. 

Bill  by  Martha  Dickson  against  Louis  F.  Dickson  and 
others  to  quiet  title  to  land  under  the  statute.  Decree 
for  complainant,  and  respondents  appeal.  Reversed 
and  remanded. 

Answering  the  bill,  the  respondents  admitted  all  the 
allegations  of  the  bill,  and  in  setting  forth  their  claim 
they  aver  that  they  claim  an  interest  in  said  land  as  de- 
visees named  in  the  will  of  M.  A.  Dickson,  deceased,  and 
that  under  the  said  will  they  claim  an  interest  in  the 
said  property  as  remaindermen,  and  set  up  item  3  of 
said  will  in  support  of  their  claim. 

Barnes  &  Denson,  for  appellant.  The  devise  is  in 
form  absolute  with  a  qualified  proviso,  and  this  proviso 
being  subsequent  forms  a  condition  upon  which  the  de- 
vise is  made  and  is  bound  to  be  given  some  effect.  The 
testator's  evident  intention  was  to  provide  for  Martha 
T.  during  her  life  and  in  the  event  of  her  death  without 
a  child  surviving  her  that  then  the  property  devised  to 
her  should  go  to  his  other  children. — Smith   v.   Smith, 
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47  South.  220;  BaUantine  r.  Foster,  128  Ala.  628;  An- 
drews V.  Russell,  129  Ala.  195;  Xewsum  v.  Wolsape, 
101  Ala.  683;  Phinizy  r.  Foster,  92  Ala.  262;  MUler  v. 
F/ourwoy,  26  Ala.  724;  Flinti  v.  Davis,  18  Ala.  122; 
Hitchcock's  case,  7  Ala.  386.  For  the  definition  of  the 
word  "revert"  as  used  in  the  devise,  see  34  Cyc.  1694. 

Campbell  &  Johnson,  for  appellee.  Under  the  3rd 
item  of  the  will  Martha  T.  Dickson  took  an  absolute 
estate  as  the  law  leans  against  limited  estate,  and 
where  the  intendment  of  the  will  is  doubtful,  it  will  be 
construed  as  an  absolute  estate. — Mickey's  Appeal,  92 
Pa.  St.  514;  94  Pa.  St.  141;  127  Pa.  St.  230;  19  Atl. 
591;  10  N.  i:.  422;  19  N.  E.  468;  28  N.  E.  706;  17  A.  & 
E.  Enc.  of  Law,  573,  and  cases  cited.  The  case  of 
iimith  V.  Smith,  139  Ala.  406,  is  a  controlling  precedent 
in  Alabama,  upon  the  question  under  discussion. 

MAYFIELI),  J. — It  is  conceded  that  the  sole  ques- 
tion presented  by  this  appeal  is  whether  appellee  took 
an  absolute  fee  upon  the  death  of  the  testator,  her 
father,  or  merely  a  conditional  fee,  subject  to  be  deter- 
mined upon  her  death  with  children  surviving  her.  A 
proper  .construction  of  the  third  item  of  her  father^s 
will  determines  this  question ;  the  facts  being  undisput- 
ed. This  item  reads  as  follows:  "3rd  Item.  I  give, 
bequeath  and  devise  to  my  said  daughter  Martha  T. 
Dickson  the  following  property,  to  wit :  The  home  place 
whereon  I  now  reside,  consisting  of  lot  No.  32  accord- 
ing to  Sheppard's  map,  in  the  city  of  Lanett,  originally 
Bluffton,  Chambers  county,  Alabama,  with  all  the 
rights,  members  and  appurtenances  to  the  same  be- 
longing or  in  any  wise  appertaining.  To  have  and  to 
hold  to  her  own  proper  use  and  benefit  and  behoof  for- 
ever.    Provided,    however,    should    my   said   daughter 
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leave  no  child  or  children  surviving  her  at  her  death, 
then  in  that  event  the  property  bequeathed  and  devised 
in  this  item  of  this  will  shall  revert  to  my  estate  and  be 
divided  equally  between  my  other  children,  share  and 
share  alike." 

The  intention  of  the  testator  is  always  the  pole  star 
in  the  construction  of  wills.  With  this  guide,  we  can- 
not agree  with  the  chancellor  in-  his  holding  that  Mar- 
tha T.  Dickson  took  an  absolute  and  unconditional  fee 
'at  the  death  of  the  testator.  We  are  constrained  to 
hold  that  she  took  a  fee  subject  to  be  defeated  upon  her 
dying  without  child  surviving  her.  It  therefore  can-, 
not  be  determined  whether  she  took  an  absolute  or  a 
i'onditional  fee  until  the  contingency  mentioned  in  the 
will  happens.  If  she  dies  leaving  a  "child  or  children 
surviving  her,"  then  she  takes  an  absolute  fee,  and  the 
lands  descend  to  her  heirs;  but  if  she  leave  no  such 
<?hild  or  children,  then  the  remainder  reverts  to  the  tes- 
tator's heirs.  The  chancellor  held  that  the  decision  in 
the  case  of  Smith  v.  Smith,  139  Ala.  406,  36  South.  616, 
governed  him  in  his  decision  and  decree.  The  chancel- 
lor evidently  overlooked  the  fact  that  the  decision  in 
that  case  on  a  second  trial  was  departed  from  and 
greatly  modified,  if  not  expressly  overruled. — See  same 
case,  157  Ala.  79,  47  South.  220,  25  L.  R.  A.  (N.  S.) 
1045,  and  note.  From  this  note,  it  will  be  seen  that  the 
authorities  are  greatly  divided  upon  this  question;  but 
we  think  this  court  is  committed  to  the  rule  we  have 
announced. — See  the  cases  of  English  v.  McCreary,  157 
Ala.  487,  48  South.  113,  and  McWilliams  v.  Ramsay,  23 
Ala.  813. 

In  the  last-cited  case,  where  "a  husband  conveyed  by 
deed  certain  negroes  to  a  trustee,  in  trust  'for  the  use, 
behoof  and  benefit  of  the  grantor's  wife  forever,  pro- 
vided, however,  that  the  title  or  property  in  said  slaves 
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should  be  and  remain  in  the  trustee  for  the  use  and  be- 
hoof of  the  wife,  her  heirs,  executors  and  assigns,  dur- 
ing her  natural  life  only,  with  remainder  to  the  heirs  of 
her  body  by  the  grantor  who  might  be  living  at  her 
death,  and,  in  default  of  such  issue  living  at  that  time, 
the  title  and  property  in  said  slaves  to  revert  to  the 
grantor  if  living,  but  if  dead  to  descend  to  his  heirs  at 
law,' ''  it  was  held:  "(1)  That  the  deed,  as  against  the 
husband,  created  a  separate  estate  in  the  wife  in  the 
property  conveyed;  (2)  that  the  proviso  was  not  repug- 
nant to  the  preceding  clause,  but  its  eflfect  was  to  limit 
the  wife's  interest  to  a  life  estate;  (3)  that  the  quasi 
contingent  remainder  to  the  heirs  of  the  body  of  the 
wife  of  the  grantor  who  might  be  living  at  her  death 
was  not  too  remote;  (4)  that  a  quasi  reversionary  in- 
terest remained  in  the  grantor,  and  on  his  death,  his 
wife  surviving,  this  reversionary  interest  passed  to  his 
administrator,  and  was  assets  in  his  hands." 

The  deed  in  that  case  contained  a  proviso  similar  to 
that  in  the  will  in  this  case,  and  in  speaking  of  the 
eflfect  of  the  proviso  the  court  said :  "The  natural  and 
legitimate  office  of  a  proviso  is  to  restrain  or  qualify 
some  matter  which  precedes  it;  and  the  words  of  lim- 
itation upon  the  interest  of  the  wife,  as  they  are  found 
in  the  proviso,  sufficiently  indicate  the  intention  of  the 
donor  to  confine  the  gift  to  the  wife  to  the  term  of  her 
natural  life.  But,  in  addition  to  the  language  of  the 
proviso,  we  have  the  limitations  over  upon  the  termi- 
nation of  the  life  interest.  The  donor  not  only,  in  ex- 
press terms,  limits  the  beneficial  interest  of  the  wife 
to  her  life,  but  he  also  makes  a  disposition  of  the  prop- 
erty after  the  termination  of  that  interest.  We  must, 
if  possible,  so  construe  the  deed  as  to  give  eflfect  to 
these  limitations,  and  we  cannot  sustain  them,  unless 
we  support  the  proviso."^ — 23  Ala.  817. 
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We  concede  that  there  are  authorities  the  other  way, 
which  are  cited  by  counsel  for  appellee;  and  many  oth- 
ers may  be  found  in  note  to  the  case  of  Smith  v.  Smithy 
25  L.  R.  A.  (N.  S.)  1045,  et  seq.,  which  hold  that  the 
death  of  the  first  taker  without  issue,  children,  etc.,  re- 
fers to  the  time  of  the  death  of  the  testator,  and  not  to 
the  time  of  the  death  of  the  life  tenant.  But  that  con- 
sruction  could  not  be  applied  to  this  will  without  de- 
feating what  we  deem  to  have  been  the  clear  intention 
of  the  testator.  This  will  does  not  dispose  of  the  re- 
mainder upon  the  death  of  the  first  taker  without  is- 
sue, but  provides  that  it  shall  revert  to  the  estate  of  the 
testator  on  the  happening  of  the  mentioned  contingen- 
cy. If  the  contingency  mentioned  in  the  proviso  must 
happen  during  the  life  of  the  testator,  the  estate  could 
not  revert  to  his  estate,  because  he  is  not  dead.  So  it 
appears  certain  that  in  this  particular  case  the  time  of 
the  reversion  must  be  after  the  death  of  the  testator, 
and  at  the  death  of  the  first  taker  without  child  or  chil- 
di'en  surviving  her. 

It  follows  that  the  decree  of  the  chancellor  must  be 
reversed,  and  the  chancellor  will  enter  a  decree  in  ac- 
cordance with  this  opinion. 

Reversed  and  remanded.    All  the  Justices  concur. 


Brown  v.  Brown. 

Divorce. 

(Hecided  May  30,  1912.     59  South.  48.) 

Divorce;  Ground;  Desertion. — ^To  constitute  an  abandonment, 
authorizing  a  divorce,  there  must  be  a  flual  departure  without  the 
consent  of  the  other  party,  without  sufficient  reason,  and  with  no 
intention  to  return ;  the  facts  examined  in  this  case  and  held  not  to 
constitute  an  abandonment  of  the  husband  by  the  wife. 
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Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  H.  A.  Sharpb. 

Bill  by  C.  H.  Brown  against  Flora  Langford 
Brown,  for  divorce  on  the  ground  of  abandonment. 
From  a  decree  dismissing  the  bill  complainant  appeals. 
Affirmed. 

A.  G.  &  E.  1).  Smith,  W.  J.  Connipp,  Allen  &  Bell, 
and  W.  H.  Sadler,  for  appellant.  The  court  erred  in 
decreeing  that  the  complainant  pay  respondent's  at- 
torney's fees. — Bulke  v,  Bulke,  55  South.  490.  The  hus- 
band has  the  right  to  designate  the  domicile. — 14  Cyc. 
614;  Allen  v.  Allen ,  84  Ala.  367.  The  court  was  there- 
fore in  error  in  holding  that  no  abandonment  was 
shown,  and  in  dismissing  complainant's  bill. 

Harsh,  Bbddow  &  Fitts,  for  appellee.  The  court  was 
not  in  error  in  finding  against  complainant  and  in  dis- 
missing his  bill,  as  the  proof  wholly  failed  to  establish 
an  abandonment  by  the  wife. — 14  Cyc.  611 ;  70  Am.  St. 
Rep.  68;  44  L.  R.  A.  420;  30  N.  Y.  Supp.  1121;  33  N.  E. 
805.  Instead  of  showing  an  abandonment  by  the  wife 
they  come  near  the  line  of  authorities  which  hold  that 
such  cruelty  and  lack  of  consideration  amounts  to 
abandonment  or  desertion*  on  the  part  of  the  husband. — 
Jones  V.  J  ones  y  95  Ala.  443.  The  court  was  not  in  error 
in  allowing  attorney's  fees. — Bulke  v,  Bulke,  55  South. 
490 ;  Jeter  v.  Jeter,  36  Ala.  392 ;  Brindley  v.  Brindley, 
121  Ala.  430;  Rast  v.  Rast,  113  Ala.  323. 

SAYRE,  J. — This  was  a  bill  for  divorce  by  the  hus- 
band against  the  wife;  the  gi'ound  assigned  being  that 
the  defendant  had  voluntarily  abandoned  the  complain- 
ant. Pendente  lite  the  chancellor,  on  defendant's  peti- 
tion, made  an  order  of  reference  for  the  ascertainment 
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of  proper  alimony  and  compensation  for  defendant's 
counsel.  On  consideration  of  the  register's  report,  the 
chancellor  disallowed  the  claim  for  temporary  alimony, 
and  reduced  the  allowance  for  the  employment  of  coun- 
sel in  defense  of  the  suit  to  f  50.  We  fail  to  find  in  the 
record  any  reason  why  the  interlocutory  decree  was  un- 
fair to  the  appellant,  or  in  any  respect  erroneous. — 
Bulke  V.  Bulke,  173  Ala.  138,  55  South.  490. 

On  final  submission  on  pleading  and  proof,  the  chan- 
cellor dismissed  complainant's  bill.  It  is  not  necessary 
to  say  much  in  justification  of  the  decree.  Complain- 
ant, about  20  years  of  age  at  the  time,  and  defendant, 
about  16,  intermarried  and  lived  together  a  little  more 
than  two  months.  Complainant  took  his  wife  to  live 
with  his  father  and  mother.  The  mother,  without  just 
reason,  so  far  as  the  record  shows,  gave  the  young  wife 
her  unqualified  disapproval,  and  treated  her  with  habit- 
ual and  unconcealed  contempt.  The  family  seem  to  have 
been  reasonably  well-to-do,  and  it  must  be  presumed  un- 
derstood the  proprieties  of  life;  but  the  apartment  to 
which  the  young  couple  were  assigned  was,  after  a  few 
days,  provided  with  another  tenant  in  common  in  the 
shape  of  a  lad  who  had  reached  the  budding  age  of  11. 
In  the  circumstances  of  the  family,  there  seems  to  have 
been  no  necessity  for  this  provision.  The  wife  was 
scantily  supplied  with  money  and  apparel.  Unable  to 
move  her  husband  to  a  different  provision  for  her,  she 
sought  shelter  elsewhere,  as  Alight  have  l>een,  and  prob- 
ably was,  expected.  Subsequently  she  offered  to  return 
to  her  husband,  if  he  would  provide  a  proper  place  for 
her.  The  husband  was  able  to  provide,  but  would  not. 
We  find  no  reason  for  believing  the  wife's  offer  was  not 
made  in  good  faith.  This  was  not  an  abandonment  such 
as  will  authorize  a  decree  of  divorce.  To  make  such  a 
case,  there  must  be  a  final  departure,  without  the  con- 
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sent  of  the  other  party,  without  sufficient  reason  there- 
for, and  without  the  intention  to  return. — 14  Cyc.  611. 

The  chancellor's  decree  was  correct,  as  we  think  our 
statement  of  the  circumstances  has  disclosed,  and  will 
be  affirmed. 

Affirmed.    All  the  Justices  concur. 


Alabama  Great  Southern  Railroad  Co. 
V.  Barclay. « 

Bill  to  Abate  a  Nuisance. 

(Decided  May  9,  1912.    59  South.  100.) 

1.  Highways;  Obstruction;  Abatement. — A  private  Individual  suf- 
fering no  damage  different  from  that  sustained  by  the  public  at 
large  cannot  sue  to  abate  an  obstruction  of  the  highway,  but  If  as  an 
individual  he  sustains  an  individual  or  special  damage  in  addition 
to  that  suffered  by  the  public  at  large,  he  may  sue  to  have  it 
abated,  if  the  remedy  at  law  is  inadequate. 

2.  Municipal  Corporations ;  Obstructing  Streets;  Special  Injury; 
AvernK'nt. — A  bill  averring  that  a  railroad  has  obstructed  a  street 
by  the  erection  of  a  fence  across  It,  and  the  placing  of  shops  and 
buildings  thereon  so  as  to  cut  off  all  direct  communication  from 
plaintiff's  property  with  a  portion  of  the  city,  as  well  as  from  the 
railroad  terminal  station,  except  by  a  circuitous  route  through  a 
neighborhood  of  bad  repute,  or  by  going  a  long  distance  to  another 
street,  makes  the  case  of  Injury  to  the  complainant  individually  and 
specially,  different  from  that  suffered  by  the  public  at  large,  con- 
tinuous in  its  character,  and  for  which  he  could  not  recover  adequate 
damages  at  law,  and  hence,  entitles  him  to  a  suit  to  have  the  nuisance 
abated. 

3.  Same:  Right  of  Individual,;— It  is  not  essential  that  the  prop- 
erty of  a  private  owner  should  abut  upon  the  obstructed  portion  of 
the  *«troet  to  enable  him  to  sue  to  abate  the  vibstruction  of  a  public 
highway  as  of  special  injury  to  him. 

4.  Xuisancis:  Private  Persons;  Parties. — The  right  of  actions  for 
damages  for  the  creation  of  a  nuisance  accrues  to  the  owner  of  the 
laud  at  the  time  of  its  creation,  and  does  not  pass  to  his  vendee. 

5.  Same. — The  acquiesence  of  a  complainant's  vendor  in  an  act 
of  defendant  constituting  a  public  nuisance,  is  no  defense  to  com- 
plainant's action  to  enjoin  the  nuisance. 
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Appeal  from  Jeflferson  Chancery  Court. 

Heard  before  Hon.  A.  H.  Bbnnbrs. 

Bill  by  John  W.  Barclay  against  the  Alabama  Great 
Southern  Railway  to  abate  a  nuisance.  From  a  decree 
overruling  demurrer  to  the  bill,  respondents  appeal. 
AflSrmed. 

The  bill  alleges  that  plaintiff  is  the  owner  of  certain 
real  estate  in  Birmingham,  which  is  described,  and  it 
is  alleged  that  it  fronts  on  the  south  side  of  Avenue  D, 
and  runs  back  along  the  east  side  of  Twenty-Sixth 
street  140  feet ;  that  said  Twenty-Sixth  street  is  a  pub- 
lic street  in  the  city  of  Birmingham,  and  is  so  dedicat- 
ed to  the  public,  as  is  shown  on  the  map  and  plat  of 
said  city,  and  runs  through  many  blocks  of  said  city,  to 
wit,  20  blocks,  running  from  South  Highlands  to  North 
Highlands,  and  running  by  and  along  the  block  by  com- 
plainant's said  property  as  above  described,  and  that 
the  owners  of  property  and  the  public  generally  have 
a  right  of  passage  along  such  street,  and  along  said 
street  to  have  access  to  their  property.  It  is  further 
alleged  that  the  street  runs  directly  from  complainant's 
property  to  the  railroad  terminal  station  located  in 
the  city  of  Birmingham,  to  which  station  nearly  all 
the  trains  entering  said  city  come  and  stop.  Defend- 
ant, notwithstanding  these  facts  and  the  right  of  abut- 
ting property  owners  and  the  public  to  have  said  street 
kept  open  and  unobstructed  for  the  puriK)se  of  travel, 
the  Alabama  Oreat  Southern  Railway,  has  obstructed 
a  large  portion  of  said  Twenty-Sixth  street  lying  just 
north  of  its  intersection  with  Powell  avenue  in  said 
city,  and  just  north  of  the  track  of  the  Southern  Rail- 
way, which  runs  along  Powell  avenue,  or  which  would 
be  Powell  avenue,  if  extended,  and  still  continues  to 
obstruct  said  portion  of  Twenty-Sixth  street,  and  to 
exclude  the  public  and  abutting  property  owners,  and 
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using  said  portion  of  said  street  as  and  for  a  public 
highway.  The  obstruction  is  alleged  to  be  the  erec- 
tion of  a  fence  along  said  highway  and  across  it,  and 
by  the  erection  of  shops  and  buildings  thereon.  The  ob- 
struction to  plaintiff's  property  is  alleged  to  be  such 
that  parties  desiring  to  go  northward  into  other  por- 
tions of  the  city  of  Birmingham,  and  especially  to  that 
portion  where  is  ^located  the  said  terminal  railroad 
station,  may  not  go  by  direct  course  along  said  Twenty- 
Sixth  street,  but  must  go  by  circuitous  route,  either 
by  going  to  some  other  street  westward,  such  as  Twen- 
ty-Fourth street,  which  is  a  neighborhood  of  bad  re- 
pute, or  by  going  a  long  distance  eastwards  to  Thirty- 
Second  street.  It  is  then  alleged  that  on  this  account 
plaintiff's  property  is  rendered  less  valuable,  etc.  It 
is  then  alleged  that  this  obstruction  is  being  maintain- 
ed by  the  respondent  with  full  knowledge  that  this  is 
a  public  street  or  highway,  and  that  it  will  be  contin- 
ued to  the  exclusion  of  all  persons  who  have  a  right 
to  go  along  there,  and  that  the  respondent  will  not 
remove  or  abate  said  nuisance,  unless  compelled  to  do 
so  by  this  honorable  court.  The  demurrers  were  that 
the  bill  was  without  equity,  that  the  descriptions  were 
uncertain  and  indefinite,  that  no  special  damages  are 
alleged  as  shown,  and  that  the  bill  shows  that  the  com- 
plainant is  not  entitled  to  relief,  because  he  is  not 
shown  to  be  an  abutting  owner,  or  that  his  property 
abuts  on  that  part  of  the  street  which  it  is  alleged  was 
obstructed. 

A.  G.  &  E.  I).  Smith,  for  appellant.  The  right  of 
action  does  not  pass  with  the  property  for  the  creation 
of  a  nuisance. — Evans  v.  S.  d  W.  Ry.  Co,,  90  Ala.  54. 
The  court  judicially  knows  that  the  A.  G.  S.  Railroad 
was  built  and  in  operation  before  the  city  of  Birming- 
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ham  was  ever  begun,  and  that  the  city  was  laid  off 
from  the  middle  line  of  the  right  of  way  of  this  com- 
pany, and  hence,  no  dedication  is  shown  of  Twenty- 
Sixth  street  across  the  right  of  way,  and  tracks  of  re- 
spondent, and  hence,  the  bill  is  without  equity.  The 
bill  fails  to  allege  that  the  property  of  complainant 
abuts  on  that  portion  of  Twenty-Sixth  street  which  is 
alleged  to  be  obstructed. — Albes  v.  80.  Ry,,  164  Ala. 
365;  s.  c.  55  South.  516;  Hall  v,  A.  B.  d  A.,  48  South. 
365;  Walls  v.  Smith  d  Co.,  52  South.  320.  The  bill 
does  not  show  that  the  complainant  has  not  reason- 
able ways  of  ingress  and  egress,  nor  that  the  obstruc- 
tion will  reduce  the  value  of  the  property  or  the  rental 
value  thereof. — Albes  v.  80.  Ity.,  153  Ala.  536 ;  Jackson 
V.  B'ham  F.  d  M.  Co.,  154  Ala.  464;  Dennis  v.  M.  d  M. 
Ry.  Co.,  137  Ala.  649.  The  bill  fails  to  show  irrepar- 
able injury,  and  also  that  complainant  has  not  a  com- 
plete and  adequate  remedy  at  law. — Dennis  v.  M.  d  M. 
Ry.  Co.y  supra. 

James  A.  Mitchell^  for  appellee.  The  bill  was  en- 
tirely sufficient  in  all  its  aspects,  and  the  court  prop- 
erly overruled  demurrers  thereto. — 8loss-8.  8.  d  I.  Co. 
V.  Johnson,  147  Ala.  384,  and  note  thereto,  in  8  L.  R. 
A.  (X.  S.)  226;  8loss-  8.  8.  d  I.  Co.  v.  McLaughlin,  55 
South.  522;  Duy  v.  Ala.  Wes.  R.  R.  Co.,  57  South.  725. 

ANDERSON,  J.— The  strictness  of  the  rule  as  to 
the  right  to  maintain  a  private  action  growing  out  of 
an  obstruction  to  highways  and  navigable  streams  has 
been  considerably  mollified  since  the  days  of  Lord  Coke. 
— •Joyce  on  Nuisances,  §  424.  The  doctrine  now  is,  in 
this  and  many  other  states,  that  a  private  individual, 
who  suffers  no  damages  different  from  those  sustained 
by  the  public  at  large,  has  no  standing  in  court;  *'bnt. 


Digiti 


zed  by  Google 


128  SUPREME  COURT  [Vol. 

[Alabama  Great  Southern  Railroad  Co.  v.  Barclay.] 

if  he  sustains  an  individual  or  specific  damage  in  addi- 
tion to  that  suffered  by  the  public,  he  may  sue  to  have 
same  abated,  if  the  remedy  at  law  is  inadequate." — 
moss-Sheffield  8.  &  I.  Co.  v.  Johnson,  147  Ala.  384,  41 
South.  907,  8  L.  R.  A.  (N.  S.)  226,  119  Am.  St.  Rep. 
89,  11  Ann.  Cas.  285,  and  authorities  cited;  Sloss-Shef- 
field  Co.  V.  McLaughlin,  173  Ala.  76,  55  South.  522; 
Duy  V.  Alabama  Western  Ry,  Co.,  175  Ala.  162,  57 
South.  725. 

As  to  when  special  damages  are  shown  by  the  ob- 
struction of  a  highway  to  a  property  owner  on  said 
highway,  different  in  kind  from  those  sustained  by  the 
general  public,  is  a  question  not  free  from  difficulty; 
but  this  court  is  committed  to  the  rule  that,  if  the  ob- 
struction forces  the  owner  of  the  land  out  of  his  direct^ 
public  street  or  road  into  a  circuitous  route  in  his  com- 
merce and  intercourse  with  the  outside  world,  this  is 
a  special  injury  to  him,  not  suffered  by  the  general  in- 
habitants of  the  state,  county,  or  city. — Johnson^s  Case, 
supra.  It  may  be  true  that  the  present  bill  does  not 
set  up  facts  showing  as  great  an  impediment  to  this 
complainant's  egress  from  and  ingress  to  his  property 
as  was  charged  in  the  Johnson  Case,  supra,  but  it  does 
aver  that  all  direct  communication  is  cut  off  from  his 
property  with  the  northern  portion  of  Birmingham,  as 
well  as  from  the  Terminal  Railroad  Station,  except  by 
a  circuitous  route  through  a  neighborhood  in  bad  re- 
pute, or  by  going  a  long  distance  eastward  to  about 
Thirty-Second  street.  We  think  the  bill  not  only  makes 
out  a  case  of  injury  to  him  individually  and  specially, 
but  shows  that  it  is  continuous  in  its  character  and 
nature,  and  that  he  cannot  recover  adequate  compen- 
sation in  a  court  of  law. 

Nor  is  it  essential  for  him  to  abut  upon  the  obstruct- 
ed portion  of  the  street,  in  order  to  abate  the  nuisance. 
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It  was  held,  in  the  cases  of  Albes  v.  Southern  R.  Co,, 
164  Ala.  356,  51  South.  327,  and  Southern  R.  Co.  v. 
Abies,  153  Ala.  523,  45  South.  234,  that  the  complain- 
ant's lot  had  to  be  abutting  that  portion  of  the  street 
that  was  vacated  in  order  to  complain  of  the  taking  of 
property  by  virtue  of  the  said  vacation,  and  in  order 
to  invoke  section  23  of  the  Constitution ;  but  each  opin- 
ion holds  that,  as  there  was  a  legally  authorized  vaca- 
tion of  the  street,  the  said  vacation  was  not  a  nuisance. 
It  is  true  that  the  first  opinion  intimated  that  the  in- 
terference with  the  complainant's  hotel  and  saloon  bus- 
iness would  no  doubt  be  a  special  injury  which  would 
enable  him  to  abate  a  nuisance,  but  this  was  merely 
arguendo  and  was  inapt,  as  a  nuisance  was  not  involv- 
ed; and,  while  the  bill  was  amended  so  as  to  aver  an 
interference  with  the  complainant's  hotel  and  saloon 
business,  the  court  on  the  second  appeal  put  the  bill  out 
of  court — not  upon  the  theory  that  said  averments  did 
not  show  a  special  injury,  but  upon  the  ground  that 
whether  the  complainant  suffered  a  special  injury  or 
not  made  no  difference,  as  the  vacation  was  authoriz- 
ed and  was  not  a  nuisance;  and,  in  order  for  the  com- 
plainant to  invoke  the  protection  of  section  23  of  the 
Constitution,  his  property  had  to  abut  on  that  part  of 
the  street  that  was  vacated.  To  the  same  effect  was  the 
holding  in  the  case  of  Jackson  v.  Birmingham  Foundry 
d  Machine  Co.,  154  Ala.  464,  45  South.  660,  except  that 
the  rr.le  wab  extended  so  as  to  include,  not  only  one 
whose  property  actually  abutted  on  the  vacated  pur- 
tion  of  the  street,  but  one  whose  property  had  been  en- 
tirely cut  oflf  from  the  outside  world  by  said  vacation. 
The  case  at  bar  is  not  an  attempt  to  invoke  the  Con- 
stitution against  taking  property,  but  proceeds  upon 
the  theory  that  the  obstruction  is  a  nuisance,  and  that 
the  complainant  is  affected  thereby  different  in  kind 
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from  the  general  public;  and  the  equity  of  the  bill  is 
supported  by  the  authorities  first  above  cited.  Nor  do 
we  think  that  this  holding  is  contrary  to  the  case  of 
Dennis  v.  M.  d  M.  R.  R,  Co.,  137  Ala.  649,  35  South. 
30,  97  Am.  St.  Rep.  69,  as  the  bill  in  that  case  does  not 
seem  to  have  invoked  the  inaccessibility  of  complain- 
ant's property,  caused  by  the  obsti'uction,  but  was  bas- 
ed upon  the  diminution  of  the  value  of  his  lot,  and 
the  court  held  that  he  had  a  plain  and  adequate  remedy 
at  law.  On  the  other  hand,  if  said  case  is  susceptible 
of  a  different  construction,  and  holds  that  the  inter- 
ference with  the  owner's  communication  with  the  out- 
side world  is  not  a  special  injury,  then  it  does  not  har- 
monize with  the  more  recent  cases  on  the  subject. 

It  is  unquestionably  the  law  in  this  state  that  the 
right  of  action  for  the  cause  or  creation  of  a  nuisance 
accrues  to  the  owner  of  the  land  at  the  time  of  the  cre- 
ation of  said  nuisance,  and  does  not  pass  to  his  vendee. 
—Huntsville  v.  Swing,  116  Ala.  582,  22  South.  984; 
Evans  v.  8.  <t  W.  Ry.  Co,,  90  Ala.  54,  7  South.  758; 
Matthews'  Case,  99  Ala.  24,  10  South.  267,  14  L.  R.  A. 
462;  L.  &  N.  R.  R.  Co.  v.  Hill,  115  Ala.  347,  22  South. 
163.  But  this  is  not  an  action  for  damages  caused  by 
the  creation  of  the  nuisance,  and  is  a  proceeding  mere- 
ly to  abate  the  nuisance.  "The  acquiescence  of  plain- 
tiflf'S  grantor  in  an  act  of  erection  of  defendant  consti- 
tuting a  nuisance  is  no  defense  to  plaintiflf's  cause  of 
action  for  an  injunction  against  a  continuance  of  the 
nuisance."— 29  Cyc.'1232;  Learned  v.  Castle,  78  Cal. 
454,  18  Pac.  872,  21  Pac.  11.  The  complainant  did  not 
have  to  aver  that  he  was  the  owner  of  his  lots  in  ques- 
tion at  the  time  the  street  was  obstructed. 

The  bill  avers  that  the  obstruction  is  in  a  public 
street  in  Birmingham,  and  does  not  locate  the  said  ob- 
struction as  being  on  respondent's  right  of  way.     If 
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this  is  not  a  public  street,  then  the  bill  must  fail  for 
failure  of  proof,  but  it  shows  upon  its  face  that  said 
street  is  a  public  highway ;  and,  whether  we  can  or  can- 
not take  common  knowledge  of  the  fact  that  respond- 
ent's right  of  waj  is  older  than  the  streets  of  Birming- 
ham, we  are  relieved  from  having  to  resort  to  same,  be- 
cause the  bill  places  the  obstruction  in  the  street,  and 
not  upon  the  respondent's  right  of  way. 

There  is  an  apparent  conflict  between  the  Johnson 
and  McLaughlin  Cases,  supra,  as  to  what  constitutes 
a  special  injury,  as  distinguished  from  one  suffered  by 
the  public  generally;  and,  if  said  conflict  is  real,  we 
prefer  following  the  Johnson  Case. 

The  decree  of  the  chancery  court  is  afflrmed. 

Affirmed. 

Dov^^DBL,  C.  J.,  and  Simpson,  McClbllan,  and  Sombr- 
VILLB,  JJ.,  concur.  Mayfibld  and  Sayrb,  JJ.,  concur 
in  the  conclusion. 


Seay  v.  Graves. 

Bill  to  Remove  Administration  of  Estate  From  Probate 
to  Chancery  Court, 

(Decided  June  29,  1912.     59  South.  469.) 

1.  Equity;  Parties. — While  at  law  all  jwrsons  having  a  joint  Inter- 
est must  Join  as  parties  plaintiff  In  an  action,  the  general  rule  In 
equity  Is  that  it  Is  sufficient  If  all  i)erHonR  interested  In  the  sub- 
ject matter  are  before  the  court,  either  as  complainants  or  respond- 
ents. 

2.  Same;  Ad nhinist ratio n ;  Removal:  Berwfleiarj/. — \Miere  com- 
plainant was  the  leneficiary  under  the  will  she  was  authorized  to 
remove  the  administration  of  the  estate  from  the  probate  to  the 
chancery  court  If  application  had  not  been  filed  for  final  settle- 
ment, without  assigning  any  special  equity  therefor  (section  8,  Acts 
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1911,  p.  575)  ;  and  it  is  immaterial  that  stie  Joined  herself  in  a 
representative  capacity  in  the  application  for  such  removal. 

3.  Same;  Bill. — Whefe  the  administratrix,  with  the  will  annexed, 
sought  by  bill  to  recover  assets  alleged  to  belong  to  the  estate,  from 
testatrix's  surviving  husband,  and  the  bill  alleged  facts  entitling 
her  to  an  accounting  by  such  husband  as  agent  of  testatrix's  estate, 
and  to  discovery  of  assets  belonging  to  the  estate,  it  was  sufficient 
to  Justify  a  removal  of  the  administration  from  the  probate  to  the 
chancery  court. 

4.  Same;  BUI;  Multifariousness, — A  bill  to  remove  an  adminis- 
tration from  the  probate  to  the  chancery  court,  and  seeking  to 
recover  assets,  and  an  accounting,  was  not  rendered  multifarious 
because  it  also  prayed  distribution  of  a  legacy,  which  was  essential 
to  a  complete  administration. 

Appeal  from  Pike  Chancery  Court. 

Heard  before  Hon.  L.  D.  Gardner. 

Bill  by  Liila  Graves,  individually,  and  as  administra- 
trix with  the  will  annexed,  of  Emma  Seay,  against  W. 
J.  Seay,  to  remove  the  administration  of  decedent's  es- 
tate from  the  probate  to  the  chancery  court,  to  recover 
assets  and  for  an  accounting  against  the  husband  of  tes- 
tatrix as  agent  of  the  estate.  From  a  decree  overruling 
a  demurrer  to  the  bill,  respondent  appeals.     Affirmed. 

A.  G.  Seay,  for  appellant.  The  Act  of  1911,  p.  574, 
does  not  extend  an  administratrix  the  privilege  of  i-e- 
moving  the  administration  of  an  estate  from  the  pro- 
bate to  the  chancery  court  without  assigning  some 
special  equity  therefor,  and  therefore,  something  must 
arise  in  order  to  enable  the  court  to  afford  her  relief. 
— Stovall  V.  Clay,  108  Ala.  105 ;  Harland  v.  Persons,  93 
Ala.  273;  Neicsum  v,  Thornton,  66  Ala.  311.  The  4th 
and  9th  grounds  should  have  been  sustained  since  the 
heir  and  personal  representative  not  having  a  common 
right  cannot  join  in  a  suit  at  law  or  in  equity  for  the 
recovery  of  land. — McKay  v.  Broad,  70  Ala.  377;  Mas- 
sey  v.  Modaicell,  73  Ala.  421.  The  personal  assets  must 
be  exhausted  first. — Banks  i\  Spears,  103  Ala.  444.  The 
claim  of  $1,000  presents  a  legal  demand  to  which  only 
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two  parties  have  any  claim  or  interest,  Lula  and  Emma 
Graves,  and  to  join  it  with  other  demands  of  other  par- 
ties, cannot  give  the  bill  equity,  but  simply  renders  it 
multifarious. — Turnipseed  v,  Ooodwiriy  9  Ala.  379;  Mc- 
intosh V.  Alexander,  16  Ala.  87;  Henry  v.  Tenn.  Live 
Stock  Co.,  164  Ala.  376.  The  bill  was  not  good  as  a 
bill  for  discovery. — Russell  v.  Oarrett,  75  Ala.  348; 
Lawson  v.  Warren,  89  A ;  a.  584 ;  Sweetzer  v.  Buchanan, 
94  Ala.  574;  150  Ala.  602;  115  Ala.  510;  72  Ala.  72; 
46  Ala.  616;  147  Ala.  501;  14  Cyc.  315;  11  A.  &  E.  Enc. 
of  Law,  994. 

Foster,  Samford  &  Carroll,  for  appellee.  There  is 
no  question  about  the  right  of  complainant  as  the  ben- 
eficiary under  the  will  to  remove  the  estate  without  any 
special  equity  therefor. — Colquitt  v.  Oill,  147  Ala.  554; 
Greenhood  v,  Oreenhood,  143  Ala.  440;  St,  John  v.  St. 
John,  150  Ala.  237.  The  fact  that  the  bill  was  filed  in 
her  individual  and  administrative  capacity  does  not 
render  the  bill  objectionable  for  misjoinder. — Davis  v, 
Vandiver,  143  Ala.  202.  The  administratrix  is  entitled 
to  recover  the  realty. — Ex  parte  Barker,  127  Ala.  203. 
Only  parties  misjoined  can  take  advantage  thereof. — 
Pate  V.  Hinson,  104  Ala.  599.  The  bill  is  not  a  bill  for 
discovery,  but  to  recover  assets,  and  to  have  a  full  an- 
swer.—16  Cyc.  223;  Russell  v.  Garrett,  75  Ala.  348; 
Bromberg  v.  Bates,  98  Ala.  621.  Interrogatories  ap- 
pended to  a  bill  are  not  the  subject  of  demurrer. — 
Chardavoyne  v.  Galbraith,  81  Ala.  521 ;  16  Cyc.  223. 

McCLELLAN,  J.— This  bill  was  filed  by  Lula  Graves, 
individually  and  as  administratrix  with  the  will  annex- 
ed of  the  estate  of  Emma  B.  Seay,  deceased,  of  whom 
W.  J.  Seay  (appellant)  is  the  surviving  husband.  The 
heirs  at  law  and  next  of  kin  of  the  testatrix,  as  well  as 
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the  surviving  husband,  were  made  parties  defendant 
thereto.  Under  the  will  of  the  testatrix,  which  has  been 
duly  probated,  Lula  Graves  is  a  devisee  and  also  a  lega- 
tee of  one-half  of  f  1,000,  "which  W.  J.  Seay  has  in  his 
hands  belonging  to  me  [i.  e.,  testatrix],  of  my  own  sep- 
arate estate.     *     *     *'' 

The  testatrix  left  no  children;  and  the  next  of  kin 
and  heirs  at  law  are  sisters  or  brothers,  or  their  des- 
cendants, of  testatrix. 

It  is  averred  that  Lula  Graves  is  the  grantee  of  the 
rights,  titles,  and  interests  of  all  of  the  heirs  at  law 
and  next  of  kin  of  Emma  B.  Seay,  deceased,  except 
three  (who  have  each  a  one  twenty-fifth  interest  in  the 
estate),  subject  to  the  rights  of  the  surviving  husband 
and  of  her  co-legatee,  Emma  Nell  Graves,  a  niece  of  tes- 
tatrix. 

It  appears  from  the  averments  of  the  bill  that  W.  J. 
Seay  had,  prior  to  1905,  before  testatrix's  death  in  Jan- 
uary, 1911,  carried  on  a  mercantile  business  owned  by 
and  in  the  name  of  his  wife,  and  with  funds  belonging 
to  her;  that  he  was  insolvent;  that  he  did  not  own  the 
business  so  carried  on;  that  he  was  discharged  as  u 
bankrupt  some  time  (not  known  exactly)  before  the 
death  of  his  wife;  that,  as  general  agent  for  his  wife, 
he  sold  said  business  in  the  year  1905,  and  "received 
therefor  the  sum  of,  to  wit,  four  thousand  dollars 
(f 4,000.00),  or  other  large  sum;"  that  he  did  not  pay 
said  sum,  or  any  part  of  it,  to  his  wife ;  that  he  retained 
the  same  and  used  a  part  of  it  in  the  purchase  of  real 
properties,  the  titles  to  which  he  took  in  his  own  name ; 
that  the  remainder  of  the  proceeds  have  been  appro- 
priated, in  some  manner,  to  his  own  use;  that  the  es- 
tate of  testatrix  has  an  "equitable  lien  or  trust  in  and 
to  all  of  said  property  into  which  the  money  of  the 
said  Emma  B.  Seay  was  invested  by  the  said  W.  J. 
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Seay ;"  that  he  has  refused  and  failed  to  account  to  the 
estate  of  testatrix  and  to  the  administratrix,  in  her  in- 
dividual or  representative  capacity;  that  he  claims  all 
of  the  same  in  his  own  right;  that  complainant  does 
not  know  into  what  other  property  the  said  proceeds 
were  invested  by  W.  J.  Seay,  but  that  W.  J.  Seay  knows 
that  oratrix  is  unable  to  ascertain,  except  by  discov- 
ery, how  that  money  was  used,  into  what  property  it 
was  invested,  or  how  the  same  is  now  being  held  by 
W.  J.  Seay;  that  said  Seay  holds  the  property  as  a 
trustee  in  invitum  for  the  use  and  benefit  of  the  estate 
of  testatrix ;  and  that  he  should  account  therefor. 

Seven  interrogatories,  seeking  responses  disclosing 
matters  immediately  bearing  upon  subjects  of  aver- 
ments in  the  bill,  are  propounded  to  W.  J.  Seay. 

The  prayer  is  for  a  removal  of  the  administration  of 
the  estate  into  the  chancery  court,  no  steps  to  a  final 
settlement  having  been  entered  upon  in  the  court  of 
probate;  that  the  court  ascertain  what  property  or 
rights,  legal  or  equitable,  were  owned  by  the  testatrix 
at  the  time  of  her  death,  which  may  be  held  by  any  of 
the  respondents;  that,  if  necessary,  the  court  will  vest 
the  title  as  it  may  be  advised  should  be  done ;  that  the 
estate  be  distributed  among  those  so  entitled ;  and  for 
general  relief. 

At  law  the  rule  is  that  all  parties  having  a  joint  in- 
terest must  join  as  plaintiffs  in  the  action ;  but  in  equity 
the  general  rule  is  that  it  is  sufficient  if  all  the  parties 
interested  in  the  subject-matter  of  the  proceeding  aiv 
before  the  court,  either  as  complainants  or  respondents. 
— Parkham  v.  Aicordi,  34  Ala.  393,  73  Am.  Dec.  457; 
Davis  V,  Vandiver  d  Co.,  143  Ala.  202,  38  South.  850. 

Furthermore,  under  sec.  3  of  the  act  approved 
April  21,  1911  (Acts  1911,  pp.  574,  575),  Lula 
Graves,    individually,    was    of    the    classes    who    are 
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entitled  to  the  removal  of  the  administration  of  an 
estate  into  equity,  without  assigning  any  special  equity. 
The  fact  that  she  joined  herself  in  a  representative  ca- 
pacity did  not  defeat  her  right  to  effect  the  removal  as 
prayed,  and  as  ordered  by  the  chancellor  in  accordance 
with  the  provisions  of  the  cited  act.  But  apart  from 
this,  under  the  averments  of  the  bill,  this  personal  rep- 
resentative invokes  the  aid  of  equity  to  pursue  assets  of 
the  estate  of  Mrs.  Seay,  and  to  reduce  them  to  posses- 
sion— assets  which,  acording  to  the  bill's  allegations, 
were  wrongfully  appropriated  by  W.  J.  Seay. — Schouler 
on  Executors  and  Administrators,  §  295.  Some,  at 
least,  of  the  rights  of  the  estate,  which  the  bill  describes 
are  equitable  in  nature,  and  are  enforceable  by  the  per- 
sonal representative  in  that  forum.  So,  too,  the  per- 
sonal representative  is  entitled  to  an  accounting  of  the 
husband,  who  was  the  agent  of  Mrs.  Seay,  and  to  a 
discovery,  that  assets  of  the  estate  may  be  known  and 
their  distribution  determined. — Schouler,  §  295. 

As  is  apparent  from  the  theory,  purpose,  and  aver- 
ments of  the  bill,  the  strict  rules  applicable  to  bills 
which  seek  discovery  only  are  not  applicable  here. — 
Russell  V.  Garrett,  75  Ala.  348 ;  Bromberg  v.  Bates,  98 
Ala.  621,  629,  13  South.  557.  The  discovery  which  re- 
sponses to  the  interrogatories  propounded  to  W.  J.  Seay 
will  afford  is  incidental  to  the  major  objective  of  the 
bill,  and  is  based  upon  the  particular  averments  thereof. 
The  rules  which  appellant  would  invoke  have  opera- 
tion in  cases  where  discovery  is  the  sole  purpose  of  the 
bill. 

The  objection  that  the  bill  is  multifarious,  because 
the  distribution  of  f  1,000  to  the  two  legatees  named  in 
the  probated  will  is  sought,  is  without  merit.  Such  dis- 
tribution is  of  the  essence  of  a  complete  administration. 
That  is  the  subject-matter  upon  which  the  jurisdiction 
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of  equity  is  invoked  by  the  bill.  That  other  parties  to 
the  proceeding  are  without  interest  in  this  particular 
matter  of  distribution  of  the  legacy  mentioned  does  not 
render  the  bill  multifarious. — Truss  v.  Miller,  116  Ala. 
494,  505,  22  South.  863. 

The  decree  overruling  the  demurrer  is  affirmed. 

Affirmed.  All  the  Justices  concur,  except  Dowdbll, 
C.  J.,  not  sitting. 


Gty  of  Florenee,  et  al.  v.  Woodruff,  et  al. 

Bill  to  Abate  Public  Nuisance  and  for  Damage. 
(Decided  on  Rellearlng  June  29,  1912.    59  Soutb.  435.) 

1.  Municipal  Corporation;  Obsir%ictinff  Bireets;  Nuisance;  Abate- 
meni. — ^A  bill  lies  to  enjoin  a  private  party  from  maintaining?  a 
pnblic  nnimnce  in  a  street  in  sucb  manner  as  to  Illegally  interfere 
witb  ingrem  and  egrera  to  and  from  plaintifTs  property. 

2.  Same;  Qoremmental  Duties;  Omission  to  Exercise, — Municipal 
corporations  are  not  liable  for  the  omission  to  exercise,  or  for  neg- 
ligence In  exercising,  public  governmental  duties,  such  as  the  abate- 
ment of  public  nuisances;  when,  however,  by  charter  or  statute 
they  are  bound  to  keep  their  street  or  other  public  places  In  safe 
condition,  they  are  liable  for  injury  resulting  from  a  willful  or  neg- 
ligent failure  to  do  so. 

3.  Same;  Streets;  Defects;  Municipal  Liability,— The  provisions 
of  section  1273.  Code  1907,  merely  forbid  maintenance  of  defects 
rendering  the  streets  or  other  public  places  unsafe  or  inconvenient 
for  public  use,  but  creates  no  liability  for  injuries  not  resulting 
from  the  use  of  the  highway  for  travel. 

4.  Same;  Bill;  Sufficiency, — Where  no  express  authority  or  license 
to  maintain  the  scaler  as  a  nuisance  is  shown,  a  bill  stating  that 
the  city  negligently  and  willfully  refused  to  abate  a  nuisance  con- 
sisting in  wagon  scales  and  platforms  maintained  in  a  street  by  a 
private  individual,  and  that  the  city,  over  complainant's  protest, 
had  again  issued  licenne  to  such  person,  well  knowing  that  he 
would  obstruct  the  streets,  etc..  was  InsuflTicient  to  charge  the  city 
with  liability. 

(Mayfleld.  J.,   dissenting.) 

Appeal  from  Lauderdale  Chancery  Court. 
Heard  before  Hon.  W.  H.  Simpson. 
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Bill  by  Mollie  V.  Woodniflf  and  others,  against  the 
City  of  Florence,  and  another,  to  abate  a  public  nui- 
sance, and  incidentally  to  recover  damages  therefor. 
There  was  a  decree  overruling  demurrers  to  the  bill, 
and  the  respondents  appeal  and  separately  assign  error 
after  severance.  Reversed  and  rendered  as  to  the  I'e- 
spondent  city  and  affirmed  as  to  the  other  respondent. 

George  P.  Jones,  for  appellant  Spaulding,  and  W. 
H.  Mitchell,  and  John  L.  Hughston,  for  appellant 
city.  The  bill  was  demurrable  for  failure  to  show  an 
injury  other  and  different  from  that  suffered  by  the 
general  public. — Sloss-S,  8.  &  I,  Co.  v,  Johnson,  147 
Ala.  384.  The  damages  sought  to  be  recoverable  are 
not  recoverable  in  this  action. — Wood  on  Nuisances, 
sec.  867.  The  respondent  is  never  called  to  take  issue 
on  what  advice  complainants  have  had,  and  such  a 
statement  in  a  bill  i-enders  it  bad. — Jones  v.  Cowles.  26 
Ala.  612.  The  city  cannot  be  held  liable  for  an  atti- 
tude of  mere  acquiesence  and  non-activity  in  a  public 
nuisance. — Cohen  v.  Mayor,  etc,  10  Am.  St.  Rep.  506. 
The  city  was  not  a  proper  party  defendant  as  no  neg- 
ligence or  wantonness  is  charged  to  it  in  the  creation. 
— Davis  V.  Montgomery,  51  Ala.  139.  The  city  is  never 
liable  for  the  exercise  of  its  governmental  agencies,  or 
for  a  failure  to  act. — Smoot  v,  Wetumpka,  24  Ala.  112; 
Davis  V,  Montgomery,  supra. 

Paul  Hodges,  for  appellee.  The  bill  sufficiently 
shows  an  injury  to  complainant  different  in  degree  aud 
character  from  that  suffered  by  the  public  at  large. — 
Whaley  r.  Wilson,  118  Ala.  627,  and  cases  cited.  The 
damages  are  sufficiently  alleged. — Drake  v.  Lady 
Etisley  Co.,  14  South.  752 ;  21  A.  &  E.  Enc.  of  Law,  727 : 
Farris,  et  al.  v.  Dudley,  78  Ala.  129.    The  maintenance 
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of  an  obstruction  in  a  public  street  is  a  nuisance  per  se. 
— CostelWs  Case,  108  Ala.  45;  Whaley  i\  Wilson,  su- 
pra; Hundley  v.  Harrison,  123  Ala.  292 ;  Reid  t\  City  of 
Birmingham,  92  Ala.  350.  The  duty  to  keep  the  streets 
free  and  clear  of  obstructions  is  a  positive  duty  enjoin- 
ed by  law  on  the  municipality  which  they  may  not 
neglect.— Lord  v.  City  of  Mobile,  21  South.  366;  Bir- 
mingham V.  Taylor,  16  South.  576;  Birmingham  r. 
Lewis,  92  Ala.  352;  Sehna  v,  Perkins,  68  Ala.  148; 
Town  of  Cullman  v.  McMinn,  19  South.  981 ;  McQuil- 
lan^s  Mun.  Ord.  p.  677;  15  Am.  St.  Rep.  810;  30  Am. 
St.  Rep.  395. 

MAYPIELD,  J.— The  bill  is  one  to  abate  a  public 
nuisance  and,  incidentally,  to  recover  damages  in  con- 
sequence of  its  maintenance.  The  nuisance  is  alleged 
to  consist  of  scales  and  platforms  in  a  public  street, 
in  the  city  of  Florence,  located  and  maintained  at  a 
point  immediately  in  front  of  two  lots  of  plaintiffs', 
which  4ibut  upon  such  street,  which  lots  are  suitable  for 
and  used  as  business  property ;  it  being  averred  that  the 
lots  are  rendered  much  less  valuable  on  account  of  the 
location  and  maintenance  of  the  alleged  nuisance.  The 
bill  alleges  that  the  scales  are  owned  and  operated  by 
the  defendant  Rpaulding,  but  that  this  is  by  permission 
and  under  a  license  from  the  city  of  Florence;  and  that 
the  same  are  used  and  operated  for  public  weighing  of 
articles  of  merchandise  and  commerce  marketed  in  the 
municipality;  that  the  defendant  Spaulding  after  re- 
quest, has  declined  and  refused  to  remove  the  obstruc- 
tion or  abate  the  nuisance;  and  that  the  city  declines 
and  refuses  to  attempt  to  interfere  in  such  unwarrant- 
ed use  of  the  street,  but  authorizes  and  allows  the  un- 
lawful use  of  the  streets  by  licensing  the  said  Spauld- 
ing to  so  operate  and  maintain  the  public  scales  in  the 
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streets,  thereby  illegally  interfering  with  plaintiffs'  and 
the  public's  ingress  to  and  egress  from  the  said  two 
lots  and  the  buildings  thereon.  The  respondents  sepa- 
rately demurred  to  the  bill,  and,  their  demurrers  being 
overruled,  they  prosecute  this  appeal. 

The  bill  unquestionably  contains  equity. — Sloss  Co. 
V.  Johnston,  147  Ala.  384,  41  South.  907,  8  L.  R.  A. 
(N.  S.)  226,  119  Am.  St.  Rep.  89,  11  Ann.  Gas.  285; 
Alhes'  Case,  153  Ala.  523,  45  South.  234;  Id.,  164  Ala. 
356,  51  South.  327 ;  Tyson  v.  First  National  Bank,  142 
Ala.  90,  38  South.  761.  These  cases  fully  settle  plain- 
tiffs' right  to  such  special  damages  and  injury  as  will 
authorize  them  to  maintain  this  bill,  under  its  present 
averments,  to  abate  a  public  nuisance. 

A  restatement  of  the  principles  of  law  upon  which  in- 
dividuals may  mantain  such  a  bill  as  this  is  unneces- 
sary, because  so  well  and  fully  stated  in  the  cited  cases. 
Indeed,  this  bill  was  evidently  filed  with  these  cases 
in  view,  and,  so  far  as  it-s  equity  is  concerned,  its  aver- 
ments are  sufficient. 

The  law  applicable  to  this  concrete  case  is  well  stated 
by  Mr.  Elliott,  in  his  valuable  work  on  Roads  and 
Streets  (3d  Ed.)  vol.  2,  §  836,  pp.  263-265,  as  follows: 
"The  power  to  authorize  obstructions  may  be  delegated 
to  municipal  corporations ;  but,  in  the  absence  of  a  pro- 
vision in  its  charter  or  some  general  law  upon  the  sub- 
ject, a  municipality  has  no  more  right  to  license  or 
maintain  a  nuisance  than  an  individual  would  have; 
and  for  a  nuisance  maintained  upon  its  own  property 
a  city  is  liable,  the  same  as  an  individual  would  be. 
Even  where  a  city  is  given  exclusive  power  over  its 
streets,  such  power  must  be  exercised  for  the  good  of 
the  general  public,  and  the  city  cannot  authorize  ob- 
structions in  its  streets  for  merely  private  purposes. 
Thus  it'  has  been  held  that  a  city  cannot  authorize  the 
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construction  of  scales  in  a  street  for  the  benefit  of  a 
private  individual,  nor  a  standpipe  for  water,  nor  a 
building  for  an  electric  light  plant,  nor  a  voting  booth ; 
nor  a  market  which  materially  interferes  with  the  ac- 
cess of  a  lot  owner,  who  also  owns  the  fee  of  the  street." 

The  authorities  as  to  such  obstructions  in  streets  are 
collected  in  note  to  Callanan  v.  Gilmariy  1  Am.  St.  Rep. 
831,  840-844,  and  in  Town  of  Spencer,  12  L.  R.  A.  115, 
and  the  rules  applicable  to  concrete  cases  like  this  are 
well  stated,  as  follows :  "In  Rex  v,  Russell,  6  East,  427, 
where  the  defendant,  a  wagoner,  was  indicted  for  oc- 
cupying one  side  of  a  public  stret*t  before  his  warehouse 
for  loading  and  unloading  his  wagons,  the  court  said 
'that  it  should  be  fully  understocKl  that  the  defendant 
could  not  legally  carry  on  any  part  of  his  business  in 
the  public  street  to  the  annoyance  of  the  public;  that 
the  primary  object  of  the  street  was  for  the  free  passage 
of  the  public,  and  anything  which  impeded  that  free 
passage,  without  necessity,  was  a  nuisance;  that,  if  the 
nature  of  the  defendant's  business  were  such  as  to  re- 
quire the  loading  and  unloading  of  any  more  of  his 
wagons  than  could  conveniently  be  contained  within 
his  own  private  premises,  he  must  either  enlarge  his 
premises,  or  remove  his  business  to  some  more  conven- 
ient spot.^  The  public  have  a  right  to  passage  over  a 
street,  to  its  utmost  extent,  unobstructed  by  any  impe- 
diments; and  any  unauthorized  obstruction  which  -ni- 
necessarily  impedes  or  incommodes  the  lawful  use  of 
a  highway  is  a  public  nuisance  at  common  law." 

Under  the  facts  averred,  the  city  is  certainly  a  prop- 
er party  to  this  bill.  Whether  it  is  liable  as  for  dam- 
ages jointly  or  severally,  or  not  liable  at  all,  for  the 
erection  or  maintenance  of  the  alleged  nuisance,  of 
course,  will  depend  upon  the  facts  peculiarly  within  its 
own  knowledge,  or  that  of  its  ofllcers,  and  the  plaintiffs 
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show  a  right  to  have  it  answer  as  to  that.  The  bill  suf- 
ficiently shows  that  the  city  is  a  proper  party  to  the 
suit,  and  its  demurrer  was  not  well  taken  on  any  ground 
assigned.  Nor  was  the  defendant  Spaulding's  demur- 
rer well  taken  as  to  ground  assigned,  and  the  chancel- 
lor properly  overruled  both  demurrers. 

Affirmed.  All  the  Justices  concur,  except  Dowdbll, 
C.  J.,  not  sitting. 

ON    REHEARING. 

SOMERVILLE,  J.— So  far  as  the  city  of  Florence 
is  concerned,  the  equity  of  the  bill  of  complaint  must 
rest  upon  one  of  two  charges:  (1)  That  the  citj^  has 
"negligently  and  willfully  failed  and  refused  to  act  in 
the  premises  and  to  abate  said  nuisance,  or  in  any  way 
prevent  said  Frank  H.  Spaulding  from  exercising  his 
said  business  of  a  public  weigher,  or  to  abate  and  re- 
move said  obstruction  to  said  street,  as  requested  by 
your  orators,  and  to  prevent  said  Frank  H.  Spaulding 
from  maintaining  said  obstruction  to  the  public  street 
of  the  city  of  Florence."  (2)  That  the  city,  in  spite  of 
complainants'  protests,  "again  issued  license  to  him 
[Spaulding]  as  such  weigher,  well  knowing  and  under- 
standing  that  he  purposes  to  occupy  and  would  occupy 
the  same  place,  and  would  occupy  and  maintain  his 
said  scales,  and  so  obstruct  the  public  streets  of  the 
city,  and  well  knowing  the  injury  and  loss  that  the 
same  would  occasion  your  orators." 

ilunicipal  corporations  are  not  liable  for  omission 
to  exercise,  or  for  negligence  in  the  exercise  of  public 
governmental  duties.  The  abatement  of  public  nui- 
sances is  such  a  duty,  and  for  failure  or  refusal  to  ex- 
ercise it  municipalities  are  not  liable  at  the  suit  of  in- 
dividuals; nor  can  they  be  compelled  thereto  by  injanc- 
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tive  or  mandatory  judicial  process.  The  exception  is 
that,  when,  by  charter  op  statute,  there  is  imposed 
upon  them  the  duty  of  keeping  their  streets  or  other 
public  places  in  safe  repair,  they  must  do  so  at  the 
peril  of  liability  to  those  who  may  be  injured  by  their 
willful  or  negligent  failure.  "This  duty  is  performed 
when  the  streets  are  kept  in  such  condition  that  they 
are  safe  and  commodious  highways,  for  the  use  of  the 
public  in  their  passage  over  them,  whether  on  foot  or 
with  vehicles,  and  free  from  obstructions." — Campbell 
V.  City  Council  of  Montgomery,  53  Ala.  527,  25  Am.  Rep. 
656. 

Section  1273  of  the  Code  of  1907  makes  municipali- 
ties liable  for  injuries  resulting  from  their  failure  to 
remedy  any  defect  in  the  streets,  alleys,  public  ways,  or 
buildings,  after  notice  thei-eof.  This,  however,  means 
no  more  than  that  "there  shall  not  be  in  the  street  or 
highway  any  defect  or  imperfection  which  renders  it 
unsafe  or  inconvenient  for  use  by  the  public." — Camp- 
bell V,  City  Council  of  Montgomery,  supra.  There  is  no 
liability  in  this  regard  for  consequential  injuries  to 
persons  or  property,  not  resulting  from  the  use  of  a 
highway  for  travel. — 4  Dill.  Mun.  Corp.  (5th  Ed.)  §§ 
1628,  1629,  1711.  In  this  aspect  of  the  bill,  it  is  clearly 
without  equity. 

Xor  can  the  bill  lie  more  favorably  viewed  with  re- 
spect to  the  second  alternative,  above  noted.  Licensing 
Spaulding  to  carry  on  the  vocation  of  public  weigher  is 
quite  a  different  projwsition  from  licensing  him  to  main- 
tain a  public  or  a  private  nuisance;  and,  we  conceive, 
the  knowledge  or  understanding  of  the  city  council  that 
he  intended  to  do  so  did  not  make  the  city  a  party  to 
the  wrong  in  such  sense  as  to  render  it  legally  respon- 
sible therefor.  Nothing  short  of  the  grant  of  an  ex- 
press authority  or  license  to  Spaulding  to  operate  and 
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maintain  the  scales  in  question,  knowing  that,  as  oper- 
ated and  maintained,  they  would  be  a  nuisance,  or 
actual  municipal  participation  in  the  enterprise  in  some 
way,  would  render  the  city  liable  to  complainants  for 
damages,  or  authorize  injunctive  relief  against  it. — 
Dill.  Mun.  Corp.  (5th  Ed.)  §  1630;  Hubbell  v.  City  of 
Viroqua,  67  Wis.  343,  30  N.  W.  847,  58  Am.  Rep.  866. 
We  are  therefore  of  the  opinion  that  the  bill  was  with 
out  equity  as  to  the  city  of  Florence,  and  that  the  city's 
demurrer  should  have  been  sustained. 

The  judgment  of  aflBrmance  will  be  set  aside  to  this 
extent,  and  a  decree  will  be  here  rendered,  sustaining 
the  demurrer  of  the  respondent,  the  city  of  Florence,  to 
the  bill  of  complaint. 

Rehearing  granted  to  city  of  Florence,  and  the  de- 
cree of  the  chancery  court  reversed  and  rendered  in 
part. 

Simpson,  Anderson,  McClellan,  and  Sayre,  JJ., 
concur.  Mayfibld,  J.,  dissents.  Dowdell,  C.  J.,  not 
sitting. 


Cowan,  Trustee,  v.  Staggs,  et  al. 

Bill  to  Cancel  Conveyance  for  Fraud,  and  to  Condemn 
Property  to  Pay  Debts. 

(Decided  May  90,  1912.    59  South.  168.) 

1.  Bankruptcy;  Fraudulent  Conveyance;  Power  of  Trustee, — A 
creditor  who  has  acquired  no  li^i  on  the  property  is  not  entitled 
under  section  3383,  Code  1907,  to  have  a  trustee  in  bankruptcy,  as 
his  representative,  to  sue  to  annul  the  conveyance  as  a  fraud  upon 
him. 

2.  Same, — It  is  the  duty  of  a  trustee  in  bankruptcy  to  represent 
the  unsecured  creditors,  and  he  cannot  sue  to  annul  a  conveyance 
as  in  fraud  of  a  creditor  having  a  lien  on  the  property  conveyed. 
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3.  Fraudulent  Contej/anccft ;  Judgment  Creditors;  Date. — The  ren- 
dition of  a  judgment  on  a  certain  day  establishes  the  Indebtedness 
as  of  that  day  only,  as  affecting  the  right  to  annul  a  conveyance 
for  fraud  against  the  judgment  debtor;  proof  that  the  judgment 
was  based  on  a  breach  of  warranty  of  title  in  1901  establishes 
the  date  of  the  debt  as  of  that  time. 

4.  Same;  Burden  of  Proof. — In  an  action  to  set  aside  a  convey- 
ance by  the  grantor  to  his  sons  as  in  fraud  of  his  creditors,  exe- 
cuted after  the  creditor  pressed  his  demand  just  before  bringing 
the  action,  the  burden  is  on  the  respondent  to  establish  the  bona 
fides  of  the  transaction. 

5.  iiatne;  Evidence. — The  evidence  examined  and  held  to  warrant 
a  finding  that  the  conveyances  sought  to  be  cancelled  were  made 
with  a  fraudulent  intent. 

G.  Same;  Vacation;  Who  Benefited. — Fraudulent  conveyance 
when  annulled  must  be  annulled  as  to  all  existing  complaining  cred- 
itors. 

7.  Same;  Annulment:  Parties;  Mortgagees. — On  a  suit  to  annul 
the  fraudulent  conveyances,  a  mortgagee  under  a  valid  prior  and 
independent  mortgage  is  not  a  necessary  i>arty. 

8.  Same;  Effect  on  Mortgages. — ^The  annulment  of  a  fraudulent 
conveyance  does  not  affect  a  valid,  pre-existing  mortgage. 

9.  Judgment;  Res  Judicata. — A  judgment  awarding  damages  for 
breach  of  warranty  of  title  precludes  consideration  of  any  inequit- 
able conduct  by  plaintiff-grantee,  after  discovery  of  the  fact,  in  a 
subsequent  action  to  annul  conveyances  as  being  in  fraud  of  the 
judgment. 

10.  Homestead;  Occupancy. — ^Actual  occupancy  of  a  homestead  is 
essential  to  a  valid  claim  of  exemption,  unless  a  declaration  cover- 
ing a  temporary-  absence  is  filed,  a&  required  by  section  4192,  Code 
1907. 

11.  Same;  Abandonment. — ^The  evidence  examined  and  held  to  show 
an  abandonment  of  the  homestead. 

Appeal  from  Jefferson  Chancery  Court. 

Heard  before  Hon.  A.  H.  Bennebs. 

Bill  by  A.  S.  Cowan,  as  trustee,  against  D.  F.  Staggs 
and  others,  to  annul  a  conveyance  as  a  fraud  on  credi- 
tors and  condemn  the  land  for  payment  of  respondents' 
debt.  Decree  for  respondents,  and  complainant  ap- 
peals.   Reversed  and  remanded. 

The  bill  alleges  that  D.  F.  Staggs  was  adjudged  a 
bankrupt  on  his  voluntary  petition  on  June  8,  1910,  and 
at  a  meeting  of  the  creditors  held  on  June  21,  1910,  A. 
8.  Cowan  was  duly  and  legally  appointed  as  trustee, 

10—178 
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and  qualified  as  such ;  that  said  Staggs  did  not  schedule 
any  property,  except  a  small  amount  of  personal  prop- 
erty, which  was  claimed  as  exempt.  It  is  then  alleged 
that  on  the  6th  day  of  October,  1909,  D.  F.  Staggs  was 
the  owner  of  the  surface  right  in  about  75  acres  of  land, 
which  is  described  in  the  bill,  and  that  on  that  date, 
for  an  alleged  consideration  of  $450,  he  conveyed  to  his 
son  J.  T.  Staggs  40  acres  of  said  land,  and  on  Januaiy 
3,  1910,  for  a  recited  consideration  of  f 400,  conveyed  to 
his  son  L.  P.  Staggs,  a  minor,-  the  remaining  35  acres 
of  said  land,  and  that  later,  on  August  9,  1910,  after 
said  Staggs  had  become  a  bankrupt,  he  executed  to  said 
L.  P.  Staggs  another  deed,  intended  as  a  correction  of 
the  deed  formerly  executed  to  him.  The  allegation  is 
made  of  the  transaction  between  Howton  and  the  said 
D.  F.  Staggs,  as  show^n  by  the  opinion  in  this  case. 
The  sixth  paragraph  alleges  a  knowledge  on  the  part  of 
the  two  grantees  of  the  said  D.  F.  Staggs  of  the  exist- 
ence of  the  claim  of  said  Howton  against  their  father, 
and  also  knew  that  their  said  father  was  conveying  to 
one  practically  all  the  property  owned  by  him  subject 
to  the  payment  of  his  deb't.  The  seventh  paragraph  al- 
leges the  execution  of  said  conveyances  by  the  said  D. 
F.  Staggs  with  the  intent  to  hinder,  delay,  or  defraud 
his  creditors,  and  for  the  purpose  of  fixing  his  property 
so  that  it  could  not  be  reached  by  Howton  or  any  other 
creditor,  and  that  therefore  the  conveyance  was  fraud- 
ulent and  void.  The  eighth  paragraph  alleges  the  judg- 
ment of  Howton  against  Staggs,  its  record,  and  the  fact 
that  the  said  grantees  were  in  possession  of  facts  which, 
if  followed  up,  would  have  led  to  knowledge  of  the 
fraudulent  intent  of  their  father,  and  it  is  therefore 
charged  that  said  grantees  knew  of  and  participated  in 
the  said  fraudulent  intent.  The  ninth  paragraph 
charges,  on  information  and  belief,  that  no  considera- 
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tion  was  paid  by  either  of  the  grantees.    The  facts  are 
as  stated  in  the  opinion. 

EsTES,  Jones  &  Wblch^  for  appellant.  The  trustee 
was  authorized  to  maintain  this  suit. — Sees.  3739,  and 
4293,  Code  1907;  Anderson  v.  Mather,  134  Ala.  364; 
Lacy  V.  Cowan,  166  Ala.  546;  Steverson  v.  Bird,  166 
Ala.  363 ;  s.  c.  166  Ala.  422.  The  fact  that  the  bankrupt 
had  been  discharged  did  not  preclude  the  trustee  from 
recovering  property  fraudulently  conveyed. — Stevenson 
V.  Bird,  supra;  Myer  v.  Eldridge,  103  U.  S.  301.  The 
conveyance  was  not  recorded  until  after  judgment  was 
obtained,  and  was  therefore  void. — Sec.  3383,  Code 
1907 ;  Griffin  v.  Hall,  115  Ala.  647 ;  Richards  v,  Steiner 
Bros.,  166  Ala.  353.  Under  the  last  case  cited,  the  bur- 
den was  on  the  grantee  in  the  deed  to  show  notice.  The 
evidence  sufficiently  showed  fraudulent  intent  even 
though  full  value  was  paid. — Graves  v,  McDade,  108 
Ala.  442;  Russell  v.  Davis,  133  Ala.  647;  Murphy  v. 
Green,  128  Ala.  486;  Davis  v,  Vandiver,  160  Ala.  454; 
Teague  v.  Bass,  131  Ala.  422.  Under  the  proof  the  date 
of  the  debt  was  the  breach  of  the  warranty  in  1901,  and 
the  judgment  in  1910,  had  the  effect  to  fix  the  amount 
thereof.— 20  Ala.  732;  70  Ala.  75;  72  Ala.  501;  130 
Ala.  642;  Sec.  4293,  Code  1907.  The  burden  of  showing 
the  bona  fides  of  the  transaction  was  on  the  grantee. — 
Davis  V.  Vandiver,  supra;  Russell  v.  Davis,  supra; 
Yeend  v.  Weeks,  104  Ala.  341.  The  proof  showed  an 
abandonment  of  this  property  as  a  homestead. — Wood- 
tcard  I.  Co,  v.  Richardson,  94  Ala.  567 ;  Boyle  v.  Schul- 
many  59  Ala.  567;  Barbour  v.  Williams,  74  Ala.  33; 
Blackmon  v.  Moore-Handley  Hdw.  Co.,  106  Ala.  459; 
Land,  et  al.  v.  Boykin,  122  Ala.  627. 

PiNKNBY  Scott,  for  appellee.  The  mortgagee  Wilkie 
was  a  necessary  party. — Bondurant  v.  Sibley,  37  Ala. 
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573.  The  question  was  raised  by  the  motion  made  in 
the  submission  of  the  cause. — Prout  v,  Hogue,  57  Ala. 
32;  Powe  v.  McLeod,  76  Ala.  420.  So  far  as  title  was 
concerned  the  trustee  stood  in  no  better  position  than 
the  grantee  in  the  deed,  and  there  was  no  release  in 
the  mortgage  or  permit  for  others  to  litigate  over. — 
T.  C.  d  I.  R.  R.  Co.  V.  E.  A.  Ry.  Co.,  75  Ala.  529 ;  Porter 
V.  Lazear,  109  U.  S.  84.  If  Howton  is  permitted  to  re- 
cover through  Cowen,  the  lawyers  are  permitted  to  re- 
cover on  their  champertous  contract. — Dumar  v.  Smith, 
17  Ala.  305.  The  evidence  shows  the  land  to  be  a  home- 
stead. Howton  holding  under  the  deed,  and  holding 
possession  of  the  land  would  have  to  show  a  rescisison 
before  he  would  have  any  standing  in  court. — Maxwell 
V.  Sherman,  52  South.  520.  Independent  of  the  judg- 
ment, the  Chancellor  could  go  into  the  question  and  de- 
cide the  case. — Tankersly  v.  Pettus,  71  Ala.  186.  How- 
ton was  guilty  of  laches. — Maxwell  v.  Sherman,  supra. 

SAYRE,  J. — ^As  we  read  the  record,  the  only  ques- 
tions presented  are  whether  the  grantor  in  the  convey- 
ances attacked  intended  thereby  to  defraud  his  cred- 
itors, and  whether  his  vendees  were  bona  fide  purchas- 
ers for  value  without  notice  of  their  vendor's  alleged 
fraudulent  intent.  If  Howton,  who  is  the  ci-editor  rep- 
resented by  the  trustee  in  bankruptcy  in  this  case,  had 
acquired  no  lien  on  the  property,  section  3383  of  the 
Code  gives  the  trustee  no  standing  in  court. — Sparks  v. 
Weatherly,  176  Ala.  324,  58  South.  280.  If,  on  the 
other  hand,  Howton  had  acquired  and  kept  alive  a 
valid  lien,  he  cannot  employ  the  trustee  to  enforce  it 
for  him,  nor  can  the  trustee  employ  the  powers  of  his 
office  for  that  purpose.  His  business  is  to  represent 
the  unsecured  creditors. 
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The  bill  attacks  two  separate  conveyances  made  by 
D.  F.  Staggs  to  his  sons  J.  T.  and  L.  P.  Staggs  of  sep- 
arate parcels  of  land  on  October  6,  1909,  and  January 
3,  1910,  i-espectively.  Howton,  one  of  the  creditors  of 
the  bankrupt  D.  F.  Staggs,  had  obtained  a  judgment 
on  April  26,  1910.  lUit  this  established  the  indebted- 
ness as  of  that  date  only  {Yeend  v.  Weeks,  104  Ala. 
331,  16  South.  165,  53  Am.  St.  Rep.  50),  and  so,  by  aver- 
ment and  proof,  complainant  has  shown  that  the  bank- 
rupt had  become  indebted  to  Howton  in  1901  by  reason 
of  the  breach  of  a  warranty  of  title  in  a  deed  of  land 
made  at  that  time  by  the  bankrupt  to  Howton.  This 
was  the  cause  of  action  on  which  the  suit  had  bev^n 
brought  and  for  which  the  judgment  of  April  26,  1910, 
had  been  rendered,  and  constituted  Howton  a  creditor 
from  the  date  of  the  deed. — Oannard  v.  Eslava,  20  Ala. 
732;  McLemore  v,  Nuckolls,  37  Ala.  662;  Anderson  v. 
Anderson,  64  Ala.  403;  Kelly  v.  'McOraih,  70  Ala.  75, 
45  Am.  Rep.  75. 

Howton  discovered  the  defect  in  his  title  in  1907  and 
began  to  press  his  claim  against  the  elder  Staggs  on 
account  of  the  breach  of  warranty  in  1908.  In  Decem- 
ber, 1909,  he  brought  his  suit.  Two  months  previously 
Staggs  had  conveyed  80  acres  to  his  elder  son.  One 
month  later  he  conveyed  35  acres,  the  remainder  of  the 
tract,  to  his  younger  son,  at  the  time  a  minor.  The  two 
tracts  together  had  at  one  time  constituted  his  home 
place.  At  the  time  of  these  conveyances  he  had  no  other 
property  liable  to  the  payment  of  his  debts.  His  means 
were  small,  and  he  claims  that  he  sold  the  land  to  pro- 
vide for  his  necessities.  We  would  not  deny  his  riglit 
so  to  provide.  -But  his  testimony  is  that,  aside  from 
Howton's  claim  against  him,  he  was  indebted  in  an 
amount  less  than  |50  all  told.  The  burden  is  upon  the 
defendants  to  show  the  bona  fides  of  the  transactions 
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{ Russell  V.  Davis,  133  Ala.  655,  31  South.  514,  91  Am. 
8t.  Rep.  56),  and  the  circumstance  that  they  were  had 
•between  near  relatives  calls  for  a  closer  scrutiny  than 
where  strangers  are  engaged  {Davis  v,  Vandiver,  160 
Ala.  454,  49  South.  318,  and  cases  cited).  Upon  a  sur- 
vey of  the  evidence  shown  in  the  record,  we  have  been 
unable  to  avoid  the  conclusion  that  the  Staggs,  father 
and  sons,  grantor  and  grantees,  were  moved  to  the  con- 
veyances under  consideration  by  the  pressure  of  the 
Ilowton  claim,  and  had  a  common  purpose  to  put  the 
property  beyond  its  reach.  Such  being  the  case,  the 
transactions  must  be  annulled  as  to  all  existing  com- 
plaining creditors  (Lehman  v.  Kelly,  68  Ala.  192)  and 
subjected  to  the  payment  of  the  grantor's  just  debts. 

Appellee  has  something  to  say  of  Howton's  inequit- 
able conduct,  after  discovery  of  the  fact  that  Staggs 
had  no  title  to  the  land  sold  in  1901,  in  refusing  to  ac- 
cept a  refund  of  the  purchase  money,  interest,  and  taxes 
paid  by  him  in  the  meantime  upon  condition,  which 
Stnggs  attached,  that  Howton  would  reconvey  the  land. 
Of  Howton's  conduct  in  the  premises,  so  far  as  disclos- 
ed by  the  evidence  in  this  i*ecord,  nothing  more  can 
Ih»  said  than  that  it  exhibited  an  unbending,  unsympa- 
thetic insistence  upon  his  legal  rights.  Consideration 
of  all  such  rights  was  foi^eclosed  by  the  judgment  which 
he  iXHM)veix*d  in  the  law  court. 

Again,  we  find  a  suggestion  to  this  effect :  The  prem- 
ises const itutcMl  the  homestead  of  the  senior  Staggs, 
weiv  exempt,  and  hence  no  injury  resulted  to  his  credi- 
tors by  its  conveyance  with  whatever  motive.  The  con- 
veyances, as  has  been  stated,  were  made  in  October,  1909, 
and  January,  1910.  Early  in  1907  Staggs  had  moved 
to  Bessie  ifines,  in  a  distant  part  of  the  county,  wheiv 
he  built  a  combination  storehouse  and  dwelling  in 
which  he  liviMi  and  carried  on  a  mercantile  business. 
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He  says  he  left  a  part  of  his  household  goods  stored  in 
a  building  on  the  old  home  place.  After  the  destruction 
of  his  place  at  Bessie  Mines  in  June,  1909,  he  went  to 
live  with  his  elder  son,  the  defendant  J.  T.  Staggs,  for 
a  few  months,  and  then,  from  the  1st  of  October,  1909, 
to  August,  1910,  he  lived  at  Virginia  Mines,  whence  he 
moved  to  Tuscaloosa  county,  where  he  lived  until 
March,  1911,  when  he  rented  that  part  of  the  old  place 
which  he  had  conveyed  to  his  younger  son,  the  defend- 
ant L.  P.  Staggs,  and  upon  which  was  the  dwelling,  and 
has  lived  there  since.  During  the  interval  between  his 
removal  to  Bessie  Mines  and  his  attempted  convey- 
ance, the  property  was  rented  out.  He  filed  no  declara- 
tion of  claim  of  homestead  exemption.  Section  4192  of 
the  Code  provides  that :  "When  a  declaration  of  claim 
to  a  homestead  exemption  has  been  filed  in  the  office  of 
the  judge  of  probate,  leaving  the  homestead  temporari- 
ly, or  a  leasing  of  the  same,  shall  not  operate  an  aban- 
donment thereof,  or  render  it  subject  to  levy  and  sale ; 
but  the  right  thereto  shall  remain  the  same  as  if  the 
actual  occupancy  thereof  had  continued."  It  is  clear 
on  the  facts  stated  that,  during  approximately  three 
years  prior  to  the  time  of  the  conveyances  of  this  prop- 
erty, the  owner  had  not  been  in  its  actual  occupancy  as 
a  homestead.  Actual  occupancy  as  a  home,  except 
where  declaration  is  filed  under  the  statute,  is  essential 
to  the  validity  of  a  claim  of  exemptions. — Land  i\  Boy- 
kin.  122  Ala.  627,  25  South.  172.  It  follows  that  the 
property  was  not  exempt  to  the  grantor  at  the  time  of 
the  deeds. 

In  the  answer  of  the  defendant  L.  P.  Staggs  and  in 
the  proof  it  appeared  that  the  35-acre  tract  conveyed  to 
him  was  at  the  time  subject  to  a  mortgage  in  favor  of 
the  estate  of  J.  S.  Wilkey,  deceased.  The  validity  of 
this  mortgage  as  conferring  a  title  paramount  to  that 
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brought  forward  and  to  be  enforced  by  the  bill  was  not 
denied,  nor  will  that  incumbrance  be  aflfected  by  any 
proper  decree  to  be  rendered.  Wilkey's  personal  repre- 
sentatives, heirs,  or  distributes  claiming  under  a  prior, 
independent,  paramount,  and  undisputed  title,  it  was 
not  necessary  that  they  be  made  parties  to  a  controver- 
sy in  which  they  had  no  interest. — 15  Encys.  PI.  &  Pr. 
605;  Wells  v.  Am.  Mart.  Co,,  109  Ala.  430,  20  South.  136. 

The  decree  will  be  reversed,  and  the  cause  remanded 
to  the  chancery  court,  where  a  decree  will  be  rendered 
granting  the  relief  prayed. 

Reversed  and  remanded.    All  the  Justices  concur. 


Diinson  v.  Heun. 

Bill  to  Quiet  Title. 

(Decided  May  16,  1912.    59  South.  54.) 

1.  Deeds;  Forgery;  Burden  of  Proof. — ^Where  the  suit  was  to 
quiet  title  and  the  respondent  attempted  to  show  title  through  a 
deed  from  a  former  owner  and  plaintiff  filed  an  affidavit  that  the 
deed  was  a  forgery  to  the  best  of  his  knowledge  and  belief,  as 
provided  by  section  3374,  Code  1907,  the  burden  was  placed  on  the 
respondent  of  proving  the  due  execution  of  the  deed. 

2.  Same;  Execution;  Alteration, — The  evidence  in  this  case  exam- 
ined and  held  to  sustain  a  finding  that  a  deed  under  which  the 
respondent  claimed  title  was  falsely  altered  after  its  delivery,  the 
grantee's  name  being  erased  and  another  substituted,  and  that  the 
deed  was  therefore  void. 

ApPEAii  from  Covington  Chancery  Court. 

Heard  before  Hon.  L.  D.  Gardner. 

Bill  by  Paul  Heun  against  P.  L.  Dunson  to  quiet  title. 
Decree  for  complainant  and  respondent  appeals. 
Afllrmed. 

Clive  E.  Reid,  for  appellant.  An  altered  deed  con- 
tains a  memorial  of  the  conveyance,  and  may  be  intro- 
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duced  to  prove  such  conveyance,  and  the  existence  of 
title  with  or  without  explanation. — Burgess  v,  Blake, 
128  Ala.  105;  Ala.  8.  L.  Co,  v.  Thompson,  104  Ala.  570. 
It  is  only  Avhere  an  alteration  is  made  without  the  con- 
sent of  the  maker  that  it  affects  a  deed. — HoIIis  r.  Har- 
ris, 96  Ala.  289.  Alterations  do  not  affect  a  conveyance 
unless  their  effect  is  to  enlarge  the  estate  or  premis:.»s 
conveyed.— We66  v.  Mullins,  78  Ala.  111.  Alterations 
made  after  delivery  do  not  affect  the  conveyance. — Gulf 
Red  Cedar  Co.  v.  O'Neal,  131  Ala.  129;  2  Cyc.  156. 
Under  the  testimony  and  under  these  authorities,  the 
deed  was  altered  before  delivery,  and  afterwards  de- 
livered and  accepted,  and  hence,  the  alteration  was  a 
part  of  it  when  it  became  a  conveyance. 

Parks  &  Rankin,  for  appellee.  No  brief  reached 
the  Reporter. 

SOMERVILLE,  J.— Appellee  filed  the  bill  to  quiet 
his  title  to  a  certain  lot  in  the  town  of  Floralla.  Ap- 
pellee, having  proved  his  peaceable  possession  of  the 
property,  as  well  as  the  other  material  averments  of  the 
bill,  was  entitled  to  relief,  unless  appellant  showed  a 
better  title  in  himself. — Kendrick  t\  Colyar,  143  Ala. 
597,  42  South.  110.  This  appellant  attempted  to  do  by 
showing  a  deed  to  the  lot  executed  to  himself  by  the 
then  owner,  one  J.  E.  Hughes,  and  wife,  in  October, 
1897. 

Conformably  to  the  statute  (Code  1907,  §  3374),  ap- 
pellee filed  his  affidavit  that  to  the  best  of  his  knowl- 
edge and  belief  this  deed  w^as  a  forgery,  thereby  devolv- 
ing on  appellant  as  its  proponent  the  burden  of  prov- 
ing its  due  execution. 

Appellee  claims  title,  through  mesne  conveyances, 
under  a  deed  executed  to  his  remote  grantor  by  Georg(» 
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W.  Dunson,  the  father  of  appellant,  and  olBfers  evidence 
to  show  that  the  deed  now  purporting  to  be  from 
Hughes  to  B.  L.  Dunson  was  in  fact  made  to  George  W. 
Dunson,  and  that  the  deed  was  falsely  altered  after  its 
delivery  by  the  erasure  of  the  latter's  name,  and  the 
substitution  of  B.  L.  Dunson's  name  in  its  stead.  Ap- 
pellant, on  the  other  hand,  offered  evidence  to  show  that, 
though  the  original  draft  of  the  deed  was  to  George  W. 
Dunson  as  grantee,  the  intention  was  to  convey  to  B. 
L.  Dunson,  and  that  the  error  was  corrected  by  substi- 
tuting the  name  of  the  latter  with  the  knowledge  and 
by  the  authority  of  the  grantor,  Hughes,  before  the  de- 
livery of  the  deed.  This  was  the  only  issue  in  the  case, 
and  the  chancellor,  holding  that  the  evidence  was  equal- 
ly balanced,  and  that,  therefore,  appellant  had  not  met 
the  burden  of  proof  imposed  upon  him  with  respect  to 
the  execution  of  the  deed  offered  by  him,  rendered  a 
final  decree  in  favor  of  appellee,  granting  the  relief 
prayed  for. 

We  have  narrowly  scanned  and  weighed  the  evidence 
on  both  sides  of  the  issue,  but  deem  it  inexpedient  to 
discuss  it  at  length,  and  accordingly  present  only  in 
sparing  outline  those  of  its  features  and  tendencies 
which  seem  to  us  persuasive  of  the  conclusion  we  have 
reached.  The  deed  in  question  was  executed  in  1897. 
In  May  1899,  G.  W.  Dunson  and  wife!  executed  to  ap- 
pellee's remote  grantor,  H.  R.  Dugan,  a  warranty  deed 
conveying  the  lot  in  question,  and  covenanting  that 
they  had  a  good  right  to  soil  and  convey.  In  June, 
1899,  Dugan  conveyed  to  one  Straughn,  in  May,  1900, 
Straughn  conveyed  to  one  McDuflfee,  and  in  April,  1903, 
McDuflfee  conveyed  to  appellee.  Not  until  three  months 
after  appellee  received  his  deed  from  McDuflfee  was  the 
Hughes-Dunson  deed  placed  on  record.  These  facts 
are  not  without  significance,  nor  is  G.  W.  Dunson's  ex- 
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planation  of  his  deed  to  Dugan  at  all  satisfactory.  J. 
E.  Hughes,  the  grantor,  his  son  J.  T.  Hughes,  and  H. 
Jordan,  the  two  attesting  witnesses,  and  J.  F.  Gilmer, 
the  magistrate,  have  no  recollection  of  any  change  be- 
ing made  in  the  name  of  the  grantee  after  the  deed  was 
executed  and  acknowledged,  and  no  recollection  of  B. 
L.  Dunson's  name  being  mentioned  as  a  party  to  the 
transaction.  Although  the  recollection  of  these  wit- 
nesses is  not  very  positive,  they  are.  as  much  so  as  could 
be  expected  after  the  lapse  of  11  years.  So  far  as  ap- 
pears, they  are  all  entirely  disinterested  and  the  com- 
posite effect  of  their  testimony  is  to  very  strongly  neg- 
ative the  claims  of  appellant  in  regard  to  the  alleged 
change  in  the  deed.  It  is  not  likely  that  the  grantor 
and  the  magistrate,  the  alleged  chief  actors  in  effect- 
ing the  alteration,  would  entirely  forget  that  circum- 
stance, and  both  are  reasonably  certain  that  it  did  not 
occur. 

On  the  other  hand,  G.  W.  Dnnson,  J.  W.  Williams, 
and  J.  W.  Quails,  testifying  as  eyewitnesses  to  the 
transaction,  describe  in  detail  how  Gilmer  came  out  of 
the  store  and  handed  the  deed  to  Dunson,  who  examined 
it  and  stated  that  it  was  all  right,  except  the  deed  should 
be  to  his  son,  and  that  it  should  be  changed ;  and  how 
Gilmer  went  into  the  store  and  proceeded  to  make  the 
change  with  his  own  hand  in  the  presence  of  J.  E. 
Hughes.  We  have  examined  the  narratives  of  these 
witnesses  with  critical  care,  and  are  not  favorably  im- 
pressed with  their  trustworthiness.  It  is  to  be  borne  in 
mind  that  the  transaction  in  question  occurred  about 
11  years  prior  to  the  time  this  testimony  was  given. 
It  18  tnie  that  the  memory  is  often  tenacious  of  details, 
and  especially  of  some  particular  detail,  of  a  transac- 
tion of  remote  or  ancient  date.  This  is  more  likely  to 
be  the  case  if  the  witness  was  personally  interested  at 
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the  time,  or  if  some  special  related  occurrence  has  serv- 
ed to  impress  the  details  on  his  memory,  or  to  keep 
them  alive.  But  when,  after  11  years  have  passed,  the 
witness,  though  interested  in  the  transaction,  under- 
takes without  the  slightest  hesitation  to  supply  by  pos- 
itive aflSrmation  a  score  of  insignificant  details,  includ- 
ing every  act  and  statement  of  some  half  dozen  partic- 
ipants, his  mnemonic  achievement,  while  it  may  excite 
the  wonder  or  admiration  of  the  credulous,  arouses  in 
the  judicial  mind  ah  instant  suspicion  of  its  sincerity 
and  its  verity.  And  when  such  a  feat  is  performed  by 
witnesses  who  were  but  casual  observers,  without  the 
slightest  interest  in  the  transaction,  and  with  no  relat- 
ed occurrence  to  impress  their  minds,  even  great  cre- 
dulity will  be  overtaxed.  Let  any  one  select  a  similar 
transaction  in  which  he  personally  participated  a  de- 
cade, or  even  few  years,  ago,  and  attempt  to  reproduce 
its  unimportant  details  in  narrative  form,  or  discon- 
nectedly, and  he  will  acknowledge  the  justice  of  our 
criticism  of  this  testimony. 

The  original  deed  is  before  us.  In  four  diflPerent 
places  "George  W."  has  been  erased  and  "B.  L."  insert- 
ed in  its  place.  The  three  chief  witnesses  for  appellant, 
named  above,  testified  positively  that  these  alterations 
were  made  by  Gilmer.  The  face  of  the  instrument  dis- 
proves it.  The  merest  tyro  in  the  study  and  comparison 
of  handwriting  would  know  at  a  glance  that  these  in- 
sertions are  not  made  by  the  pen  of  Gilmer,  who  wrote 
the  two  certificates  of  acknowledgment.  The  question 
is  not  even  debateable.  Inconsistently  with  the  testi- 
mony of  these  witnesses,  appellant's  counsel  argues  that 
the  grantor  himself  made  the  changes.  A  comparison 
of  these  letters  with  the  grantor's  writing  in  the  descrip- 
tive part  of  the  deed  clearly  convinces  us  to  the  con- 
trary.   It  must  be  conceded  that  the  issue  is  somewhat 
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clouded  by  the  testimony  of  several  of  appellant's  wit- 
nesses to  the  effect  that  on  several  occasions  ante  litem 
the  grantor  stated  either  that  he  had  or  believed  from 
what  others  said  that  he  had  made  the  deed  to  B.  L. 
Dunson.  He  explains  this,  however,  by  saying  that 
previous  to  making  these  statements  G.  W.  Dunson  had 
informed  him  that  such  was  the  case,  and  that  he  was 
merely  accepting  that  statement  without  much  thought 
about  it. 

On  a  full  view  of  the  whole  evidence,  and  a  consid- 
eration of  all  the  various  aspects  of  the  case,  we  cannot 
but  agree  with  the  conclusion  of  the  chancellor  that  ap- 
pellant, as  respondent  in  the  court  below,  has  not  met 
the  burden  of  proof  devolved  on  him  by  law,  and  that, 
by  reason  of  that  failure,  the  issue  of  fact  presented  to 
the  court  must  be  resolved  in  favor  of  the  appellee. 

The  decree  of  the  chancellor  is  therefore  affirmed. 

AflBrmed.    All  the  Justices  concur. 


Austill  V.  American  Freehold  Land 
Mortgage  Co. 

Bill  to  Esfablifih  Liens  Upon  Lands, 
(Decided  May  9,  1912.    59  South.  64.) 

Pleadings;  Mortgagor;  Assumption  of  Debt. — ^Where  the  re- 
si)Oiident  assumed  the  mortgage  on  a  purchase  of  the  mortgage  prop- 
erty from  complainant,  a  blil  by  the  complainant,  filed  after  limita- 
tions had  barred  the  right  of  the  mortgagee  to  enforce  the  debt 
secured  by  the  mortgage,  as  against  the  complahiant  under  her  ob- 
ligation as  surety,  to  enforce  the  mortgage  for  the  protection  of 
complainant,  was  insufficient,  although  alleging  that  the  mortgagee 
had  never  released  complainant,  and  had  never  agreed  to  accept 
respondent  in  the  place  of  complainant  as  the  debtor,  and  that  the 
same  remains  an  existing  liability  against  the  complainant. 

(Anderson,  McClellan  and  Sayre.  J  J.,  dissent.) 
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Appeal  from  Lowndes  Chancery  Court. 

Heard  before  Hon.  L.  I).  Gardner.  . 

Bill  by  Mary  V.  Aiistill  against  the  American  Free- 
hold Land  Mortgage  Company,  Limited,  and  others,  to 
enforce  a  lien  of  a  mortgage  executed  by  her  so  as  to 
relieve  her  of  suretyship.  From  a  decree  sustaining 
demurrers  to  the  bill  complainant  appeals.     Affirmed. 

W.  P.  McGaugh,  and  Powell^  Hamilton  &  Lane, 
for  appellant.  The  failure  of  a  third  party  to  accept 
the  promise  of  the  purchaser  to  pay  the  debt  of  the 
vendor  does  not  destroy  the  lien.  It  still  exists  in 
favor  of  the  vendor  against  the  purchaser. — Carver  v, 
Eads,  65  Ala.  191 ;  Bunkletj  v.  Lynch,  47  Ala.  210.  In 
considering  contracts  equity  looks  to  justice. — Bunk- 
ley  V.  Lynch,  supra;  Buford  v.  McCormick,  57  Ala.  42S. 

W.  A.  GuNTBR  and  John  R.  Tyson,  for  appellee.  All 
the  questions  presented  on  this  appeal  are  directly  de- 
cided on  the  former  appeal. — Tyson  v.  Austill,  168  Ala. 
525.  That  opinion  is  correct,  and  not  to  be  overruled. 
— Cameron  v.  Abbott,  30  Ala.  416 ;  McDonald  v.  Mobile 
L.  T.  Co.,  56  Ala.  468;  Cockrell  v.  Gurley,  26  Ala.  405; 
Cubbedge  v,  Napier^  62  Ala.  518;  Scholze  v,  Steiner, 
100  Ala.  152;  Jackson  v.  Rowell^  87  Ala.  685;  Lawton 
V.  Ricketts,  104  Ala.  430.  The  allegation  that  the  mort- 
gage company  never  released  complainant,  and  never 
agreed  to  accept  Tyson  as  a  debtor,  is  insufficient  to 
show  that  the  mortgage  company  was  not  the  owner  of 
Tyson's  promise  to  pay  the  debt. — Young  v,  Hawkins, 
74  Ala.  370 ;  Coleman  v.  Hatcher,  77  Ala.  221 ;  Dimmick 
V.  Register,  92  Ala.  458.  Mrs.  AustilPs  promise  having 
been  long  since  barred  by  limitation  she  needs  no  pro- 
tection in  a  court  of  equity. — Harper  v:  Raisin  Fert. 
Co,,  158  Ala.  329;  19  Cyc.  184;  34  la.  384;  Wood  on 
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Limitations,  p.  100.    The  bill  is  clearly  without  equity 
as  to  Mrs.  TjBon.— Wells  v.  A.  M.  Co.,  109  Ala.  430. 

DOWDELL,  C.  J. — On  the  former  appeal  in  this  case 
(see  Tyson  v.  Austill,  168  Ala.  525,  53  South.  263)  it 
was  determined  that  the  complainant's  bill  was  subject 
to  the  demurrers  interposed,  and  that  the  court  below 
was  in  error  in  overruling  the  demurrers  of  the  de- 
fendants Tyson.  After  the  cause  was  remanded,  the 
complainant  amended  her  bill  by  striking  out  the  al- 
legation, "And  the  same  remains  an  existing  liability 
against  your  oratrix,"  and  inserting  in  lieu  thereof  the 
following:  "That  said  American  Freehold  Land  Mort- 
gage Company  has  never  released  complainant  from  the 
payment  of  said  indebtedness,  for  which  said  mortgage 
— a  copy  of  which  is  attached  as  Exhibit  A  to  the  orig- 
inal bill — was  given  as  security,  and  never  agreed  to 
accept  said  John  R.  Tyson  as  debtor  in  place  of  com- 
plainant for  said  indebtedness,  and  the  same  remains 
an  existing  liability  against  complainant." 

The  defendant  mortgage  company,  which  had  for- 
merly filed  an  answer  admitting  the  allegations  of  the 
original  bill,  filed  no  further  pleading  to  the  bill  as  thus 
amended.  The  defendants  Tyson  reflled  their  former 
demurrers,  and  also  additional  demurrers;  one  of  the 
additional  grounds  being  that  the  bill  as  amended  does 
not  show  that  the  mortgage  company,  being  apprised  of 
the  assumption  of  the  debt  by  Tyson,  ever  repudiated 
the  promise  of  the  respondent  to  pay  said  debt,  and 
elected  to  look  to  the  complainant  alone  for  its  pay- 
ment, and  that  at  the  time  the  bill  was  filed  the  com- 
plainant was  not  liable  for  said  debt,  the  same  being 
long  barred  by  the  statute  of  limitations,  and  that  there- 
fore she  had  no  right  to  file  said  bill  to  enforce  the 
mortgage  for  her  protection. 
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The  court  below  sustained  t'he  demurrere  to  the  bill 
as  amended,  holding  that  the  said  amendment  had  not 
taken  the  bill  from  without  the  influence  of  the  opinion 
of  this  court  on  the  former  appeal.  In  this  conclusion 
the  chancellor  was  correct,  as  will  readily  appear  from 
a  perusal  of  the  former  decision  of  this  court,  above 
cited,  and  which  it  is  unnecessary  here  to  repeat.  Ap- 
plying the  principles  therein  declared,  it  appears  that 
the  bill  as  amended  still  fails  to  show  either  that  the 
complainant  has  paid  the  mortgage  debt  to  the  mortga- 
gee, or  that  she  can  now  be  compelled  by  the  mortgagee 
to  pay  it.  These  defects  in  the  amended  bill  are  point- 
ed out  by  the  demurrers  of  the  respondents,  which  were 
properly  sustained. 

The  decree  of  the  court  below  is  affirmed. 

AflBrmed. 

Simpson,  Mayfield,  and  Sombrville,  JJ.,  concur. 
Anderson,  McClellan,  and  Sayre,  JJ.,  dissent. 


Conniff,  et  al.  v.  McFarlin. 

Bill  to  Cancel  Sale  of  Land  and  for  Partition. 

(Decided  May  14,  1912.     Rehearing  denied  June  29,   1912. 
59  Soutli.  472.) 

1.  Partition:  Sale  of  Land;  Order;  Collateral  Attack. — Under 
sections  2(521-2,  Code  1907,  the  probate  court  has  power  to  order  the 
sale  of  lauds  of  decedeut  for  partition  upon  application  of  the  ad- 
ministrator with  the  written  consent  of  any  of  the  heirs,  and  hence, 
its  decree  ordering  such  sale  cannot  be  collaterally  attacked  be- 
cause of  irregularities,  such  as  the  omission  of  the  name  of  any  of 
the  heirs,  the  court  being  one  of  general  jurisdiction  In  regard  to 
these  matters. 

2.  Executors  and  Adminintrators;  Sale  of  Land;  Order;  VoUatcral 
Attack. — i:nder  sections  2638-9,  Code  1907,  mere  Inadequacy  of  price, 
or  the  fact  that  the  land  was  purchased  for  the  benefit  of  a  per- 
sonal representative,  is  not  grounds  for  collateral  attack. 
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Appeal  from  Jefferson  Chancery  Court. 

Heard  before  Hon.  A.  H.  Benners. 

Bill  by  Nannie  E.  McFarlin  against  E.  V.  Conniflf 
and  others,  to  cancel  a  sale  of  land  made  by  the  probate 
court,  and  for  partition.  From  a  decree  overruling  de- 
murrers to  the  bill  respondents  appeals.  Reversed  and 
rendered. 

John  C.  Carmichael,  for  appellant.  The  power  of 
the  probate  court  in  granting  letters  testamentary  or  of 
administration  is  constitutional,  general,  original  and 
unlimited. — BarcUft  v.  Treist,  77  Ala.  528.  And  when 
exercised  the  presumption  is  conclusive  on  collateral 
attack. — Burke  v.  Mutch,  66  Ala.  568;  Coltart  v.  Allen, 
40  Ala.  155.  The  averments  were  sufficient,  and  pro- 
tects the  proceedings  from  collateral  attack. — sections 
2519,  2520,  Code  1907;  Kling  v.  Connell,  105  Ala.  595. 
The  petition  was  sufficient  to  confer  jurisdiction  to 
sell  the  land.— Sees.  2621-2,  Code  1907.  And  if  Mrs. 
McFarlin  had  desired  to  do  so  she  could  have  inter- 
vened and  objected  to  the  sale.— -Lyon,^  v.  Hamner,  84 
Ala.  197;  King  v.  Kent,  29  Ala.  542;  Cotton  v.  Hollo- 
way,  96  Ala.  544;  Neville  v.  Kennedy,  125  Ala.  153'; 
Breeding  v.  Breeding,  128  Ala.  412,  and  authorities 
supra.  In  the  case  of  Jones  v.  Woodstock  Iron  Co., 
95  Ala.  560,  the  doctrine  asserted  and  invoked  by  ap- 
pellee in  the  case  of  McCain  v,  McCain,  12  Ala.  510,  is 
explained  and  qualified.  The  matter  is  not  changed 
because  Mrs.  Conniflf  purchased  while  her  husband  was 
the  attorney  for  the  administrator. — Pearce  r.  Gamble, 
72  Ala.  341;  4  Cyc.  958.  Nor  is  the  matter  rendered 
subject  to  collateral  attack  because  the  name  of  one 
of  the  heirs  was  omitted  from  the  petition. — Pillans 
V.  Brinsfield,  108  Ala.  605;  Bradley  v,  Broughton,  3J 
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Ala.  164 ;  Lyons  v,  Hamner,  84  Ala.  194;  Neville  v.  Ken- 
nedy^  supra;  Breeding  v.  Breeding,  supra, 

C.  W.  Hickman^  for  appellee.  The  title  of  real  es- 
tate descends  to  the  heirs  aud  cannot  be  intercepted  ex- 
cept for  the  payment  of  debts. — Calhoun  v.  Fletcher, 
63  Ala.  580;  Lee  v,  Downey,  68  Ala.  98;  Stovall  v.  Clay, 
108  Ala.  105.  The  truth  of  the  allegations  contained 
in  a  petition  for  letters  of  administration  can  be  in- 
quired into  by  the  court. — Miller  v.  Jones,  26  Ala.  247. 
If  at  the  time  of  the  filing  of  the  petition,  the  title  to 
the  land  was  not  the  same  as  it  was  at  the  time  of  the 
demise  of  the  intestate,  the  court  is  without  jurisdic- 
tion, or  authority  over  the  subject-matter  either  in 
granting  the  letters  or  in  sale  for  partition. — McCain  v, 
McCain  J  12  Ala.  510.  Neither  the  executor  nor  the 
administrator  can  purchase  at  such  a  sale. — James  t?. 
James,  55  Ala.  525;  18  Cyc.  769,  773.  The  sale  to  the 
attorney  was  improper. — Pearce  i\  Gamble^  72  Ala. 
341;  4  bye.  958;  18  Cyc.  330. 

SIMPSON,  J.— The  bill  in  this  case,  by  the  appellee, 
seeks  to  cancel  a  sale  of  the  lands  of  the  estate  of 
Lafayette  Sewell,  made  under  orders  of  the  probate 
court,  and  to  have  the  lands  resold  for  partition.  The 
bill  alleges  that  the  complainant,  Nannie  McFarlin,  had 
purchased  the  interests  of  all  the  heirs  and  distributees 
except  one,  Lizzie  Miller,  and  had  also  paid  off  the  debts 
of  the  estate;  that  said  Lizzie  Miller  consulted  with  one 
William  Conniff,  a  lawyer;  that  one  W.  T.  Howlett  was 
ap])()inted  by  the  probate  court  as  administrator  of  said 
estate,  and  with  the  written  consent  of  said  Lizzie  Mil- 
ler fil(»d  a  petition  in  the  probate  court  for  the  sale  of 
the  lands  of  said  estate,  for  distribution ;  that  the  name 
of  one  of  the  heirs,  Jim  Sewell,  was  not  mentioned  in 
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said  petition;  that  an  order  was  granted  by  said  pro- 
bate court  on  February  21,  1910,  for  the  sale  of  said 
lands;  that  on  April  7,  1911,  said  administrator  filed 
in  said  probate  court  his  report  of  the  sale  of  said 
lands,  stating  that  the  sale  was  made  in  accordance 
with  law  and  that  the  purchase  money  was  paid,  the  sale 
being  made  to  E.  V.  Conniff  (who  is  the  wife  of  said 
William  Conniflf).  A  deed  was  made  to  the  purchaser 
who  now  claims  the  land  and  the  allegations  of  the  bill, 
in  addition  to  what  has  been  stated,  are  that  the  land 
was  sold  for  greatly  less  than  its  real  value;  that  Wil- 
liam Conuifif  was  the  attorney  of  Howlett,  the  adminis- 
trator, in  procuring  letters  of  administration  and  the 
sale  of  the  land,  and  had  said  lands  bid  off  for  his  wife; 
that  said  E.  V.  Conniflf  has  brought  an  action  of  eject- 
ment for  the  land;  that  the  orders  and  proceedings  in 
the  probate  court,  being  in  rem,  cannot  be  collaterally 
assailed  in  a  court  of  law;  that  complainant  had  no 
notice  of  the  proceedings;  that  said  administrator,  the 
attorney,  and  Lizzie  Miller  knew  that  there  were  no 
debts  due  by  the  estate;  that  the  purchase  money  was 
not  actually  paid,  and  the  application  for  the  sale  of 
the  lands  was  a  fraud ;  that  complainant  owns  two- 
thirds,  and  said  Lizzie  Miller  the  renuiining  one-third, 
interest  in  said  land.  The  prayers  are  for  an  injunc- 
tion against  the  action  of  ejectment,  that  the  title  and 
interest  of  the  parties  in  the  land  be  determined,  the 
deed  from  the  administrator  to  E.  V.  Conniflf  cancelled 
and  the  lands  ordered  sold  for  division.  The  appeal 
is  from  the  decree  of  the  court  overruling  the  demur- 
rers to  the  bill. 

The  exhibits  show  that  the  proceedings  in  the  pro- 
bate court  for  the  appointment  of  the  administrator 
and  for  sale  of  the  lands  were  regular. 
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The  appellee  contends  that  there  is  no  authority  for 
an  administrator  to  procure  a  sale  of  the  lands  of  an 
estate,  except  for  the  payment  of  debts;  but  sections 
2621,  2622,  Code  of  1907,  authorize  the  administrator, 
with  the  written  consent  of  one  of  the  heirs,  to  procure 
such  order.  The  probate  court  is  a  court  of  general 
jurisdiction  in  regard  to  these  matters,  and  its  decree 
cannot  be  collaterally  impeached. — Breeding  v.  Breed- 
ing, 128  Ala.  412,  417,  30  South.  881;  Kling  et  al  v, 
ConneU,  et  al,  105  Ala.  590,  595,  17  South.  121,  53  Am. 
St.  Rep.  144. 

The  jurisdiction  attaches  on  the  filing  of  a  proper 
petition,  and,  the  proceeding  for  sale  of  lands  being  in 
rem,  the  omission  of  the  name  of  one  of  the  heirs,  or 
other  irregularities,  do  not  aflfect  the  validity  of  the 
decree. — Neville  v.  Kenney,  125  Ala.  149,  155,  28  South. 
452,  82  Am.  St.  Rep.  230 ;  Jones  v.  Woodstock  Iron  Co., 
95  Ala.  551,  559,  10  South.  635;  Lyons  v.  Hamner,  84 
Ala.  197,  4  South.  26,  5  Am.  St.  Rep.  363.  As  staged 
in  the  case  last  cited,  "if  one  of  the  heirs  is  not  named 
in  the  petition"  (and,  we  add,  if  there  is  any  other 
irregularity),  "he  may  apply  to  be  made  a  party  in  or- 
der that  he  may  sue  out  an  appeal." 

Counsel  for  appellee  thinks  the  doctrine  of  proceed- 
ings in  rem  is  harsh,  and  that  the  court  should  not, 
by  a  blind  adherence  to  the  rule  of  stare  decisis,  abide 
by  our  numerous  decisions  on  that  subject,  but  it  is 
not  merely  for  adherence  to  former  unjust  decisions 
that  this  doctrine  is  maintained ;  it  is  a  wise  public  pol- 
icy for  the  repose  of  society  and  the  safety  of  titles. 
The  statutes  have  ample  provisions  for  notices  in  re- 
gard to  the  appointment  of  administrators  and  the  sale 
of  real  estate,  and  the  probate  court  being  a  court  of 
general  jurisdiction,  specially  charged  with  the  admin- 
istration of  estates,  the  law  presumes  that  it,  after  ac- 
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quiring  jurisdiction,  conforms  to  the  law,  and  that,  if 
interested  parties  do  not  intervene,  they  have  either  ac- 
quiesced in  what  is  done,  or  have  slept  on  their  rights. 

Counsel  cites  McCain^s  Adm^r  v,  McCain/s  Distrihu- 
tess,  12  Ala.  510,  to  the  effect  that  the  jurisdiction  to 
sell  lands  of  an  estate  applies  only  "where  the  land  re- 
mains in  the  same  condition  as  to  title,  as  it  was  at  the 
decease  of  the  intestate." 

That  referred  to  the  title  in  the  estate — that  is,  land 
that  had  been  acquired  after  the  decease  of  the  intes- 
tate— was  not  included.  It  has  no  application  to  a 
mere  change  in  thie  ownership  of  the  interests  of  the  dis- 
tributees, in  which  case  the  purchaser  merely  takes  the 
place  of  the  distributee. — Jones  v.  Woodstock  Iron  Co., 
95  Ala.  559,  10  South.  635. 

Even  if  the  land  had  been  bought  by  the  administra- 
tor himself,  or  his  attorney  for  him,  the  statute  pro- 
vides a  way  by  which  that  matter  can  be  inquired  into 
in  the  proceedings  for  confirmation  of  the  sale,  and 
for  vacating  the  sale  if  the  sale  was  not  fairly  conduct- 
ed, or  the  price  was  grossly  inadequate. — Code  1907,  §§ 
2638,  2639. 

We  do  not  think  that  the  mere  fact  that  the  wife  of 
the  attorney  for  the  administrator  bought  the  land  jus- 
tifies a  court  of  equity  to  interfere  and  cancel  the  sale. 

It  results  that  the  bill  is  without  equity,  and  the 
chancellor  erred  in  overruling  the  demurrers  to  the  bill. 

The  decree  of  the  court  will  be  reversed,  and  a  decree 
here  rendered  sustaining  the  demurrer  to  the  bill. 

Reversed  and  rendered.     All  the  Justices  concur. 
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J.  A.  Fay  &  Egan  Co.  v.  Independent 
Lumber  Co. 

Bill  to  Cancel  Contract  and  to  Enjoin  Suit  at  Lair. 

(Decided  May  30,  1912.     Rehearing  denicfd  June  29,  1912. 
59   South.   470.) 

1.  Cancellation  of  Instruments ;  Remedy  at  Law. — A  bill  to  cancel 
and  rescind  a  contract  of  sale  is  n-ot  rendered  objectionable  by  the 
fact  that  the  buyer  might  sue  at  law  for  breach  of  warranty  or  for 
deceit. 

2.  Same;  Pleading;  Inadequate  Remedy. — A  bill  to  cancel  a  con- 
tract of  sale  for  fraud,  relying  upon  extrinsic  evidence  to  establish 
the  fraud,  and  negativing  an  adequate  legal  remedy,  states  a  case 
for  equitable  relief. 

3.  Contract;  Fraud;  Invalidity. — Where  a  contract  is  invalid  be- 
cause of  fraudulent  representation,  it  is  wholly  void  and  no  part  of  it 
Is  binding  upon  the  party  defrauded. 

4.  Sales;  Laches;  Rescission. — ^Where  a  buyer  of  machinery  tiles  a 
bill  to  cancel  and  rescind  a  contract  of  sale  as  soon  as  the  defects 
in  the  machinery  were  discovered  after  the  machinery  was  given 
a  reasonable  test,  he  is  not  guilty  of  laches. 

(Mayfield   and   Sayre,   JJ.,   dissenting.) 

Appeal  from  Autauga  Chancery  Court. 

Heard  before  Hon.  W.  W.  Whiteside. 

Bill  by  the  Independent  Lumber  Company  against 
J.  A.  Fay  &  Egan  Company,  to  cancel  a  contract  for 
fraud,  and  for  an  injunction  against  a  suit  at  law.  From 
a  decree  overruling  demurrers  to  the  bill  respondent 
appeals.     Affirmed. 

Eugene  Ballard,  for  appellant.  The  contract  con- 
tained an  express  warranty  covering  the  particular 
points  about  which  complaint  is  made,  and  parol  evi- 
dence cannot  be  introduced  to  add  to  that  warranty. — 
17  Cyc.  596;  Mecham  on  Sales,  sec.  1254.  By  exacting 
a  warranty  all  prior  representations  were  merged  into 
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the  contract,  thus  preventing  it  amounting  to  a  false 
representation. — Page  on  Contracts,  sec.  61,  130  U.  8. 
643 ;  90  Fed.  556 ;  129  Mich.  209,  and  cases  there  cited. 
— (^cott  V,  Holland,  132  Ala.  389.  Parties  to  a  contract 
may  provide  an  acceptance  and  make  such  acceptance 
conclusive  proof  of  the  fulfillment  of  the  warranty. — 
iitevens  v,  Jlertzler,  109  Ala.  423;  94  Mich.  140;  133  X. 
Y.  140 ;  52  Neb.  277.  A  failure  to  observe  the  terms  of 
the  contract  will  be  deemed  an  acceptance  of  the  goods, 
and  the  sale  becomes  absolute. — 92  Ga.  273;  3  N.  D. 
220.  A  vendor  must  offer  to  rescind  promptly. — Ansley 
V.  Bank  of  Piedmont^  113  Ala.  467.  The  representa- 
tions were  no  more  than  opinions  or  belief,  and  do  not 
amount  to  a  fraud  that  would  entitle  the  vendee  to 
relief  here. — Joseph  t\  Decatur  L.  Co.,  102  Ala.  346; 
Bradford  v,  Eli/ton  L.  Co,,  93  Ala.  527 ;  Cook  v.  Cook, 
100  Ala.  175;  Johnson  r.  .V.  B,  d  L.  Assn.,  125  Ala. 
465.  Damages  for  deceit  are  not  recoverable  in  a  court 
of  equity.— W.  T.  Adams  Mach.  Co.  case,  56  South.  826. 

Reese  &  Reese,  for  appellee.  Where  demurrers  are 
filed  to  the  whole  bill  and  are  valid  as  to  only  a  portion 
of  the  bill,  they  are  properly  overruled. — 134  Ala.  420 ; 
167  Ala.  621.  It  is  no  objection  to  the  equities  of  the 
bill  to  rescind  a  contract  for  fraud  that  the  vendee  may 
sue  at  law  upon  a  covenant  of  warranty  contained 
therein.— Cu//or?i  v.  Bank,  4  Ala.  21;  51  Ala.  158;  126 
Ala.  168.  To  invoke  the  doctrine  of  acceptance  and  to 
make  such  acceptance  proof  of  the  fulfillment  of  the 
warranty,  there  must  be  a  valid  contract,  and  if  the 
contract  be  invalid  by  reason  of  fraud  or  deceit,  it  is 
void  as  to  the  party  defrauded. — Burroughs  v.  Pacific 
O.  Co.,  81  Ala.  255;  Sheehan  v.  Broicn,  167  Ala.  534. 
The  bill  shows  fraud,  and  is  supported  by  sections 
4298-9,  Code  1907.— Perry  v.  Boyd,  126  Ala.  168.     The 
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contract  being  void  for  fraud  and  deceit,  the  court  will 
so  declare,  and  then  proceed  to  settle  all  the  rights  of 
the  parties. — Andrews  v.  Frierson,  134  Ala.  631. 

ANDERSON,  J.— The  bill  in  this  case  is  filed  to  can- 
cel or  rescind  a  contract  of  sale  which  the  complainant 
claims  to  have  been  induced  to  enter  into  through  the 
fraudulent  acts  and  representations  of  the  respondents. 
It  is  no  objection  to  the  equity  of  the  bill  that  the  ven- 
dee may  sue  at  law  for  a  breach  of  warranty  or  for 
deceit.— Perry  v.  Boyd,  126  Ala.  162,  28  South.  711,  85 
Am.  St.  Rep,  17 ;  Cullum  v.  Branch,  4  Ala.  21,  37  Am. 
Dec.  725;  BapHste  v.  Peters,  51  Ala.  158. 

Nor  can  there  be  any  doubt  as  to  the  equity  of  the 
bill.  It  seeks  to  cancel  the  contract  of  sale  for  fraud 
and  relies  upon  extrinsic  evidence  to  establish  said 
fraud,  and  negatives  an  adequate  remedy  at  law\ — 
Hodge  v.  McMahan,  137  Ala.  171,  34  South.  185;  Mer- 
ritt  V,  Ehrman,  116  Ala.  278,  22  South.  514;  Andrews  r. 
Frierson,  134  Ala.  631,  33  South.  6 ;  Pinkston  v.  Boykin, 
130  Ala.  483,  30  South.  398;  Hafer  v.  Cole,  57  South. 
757. 

If  the  complainant  was  fraudulently  induced  to  en- 
ter into  the  contract  and  to  execute  the  same,  it  would 
not,  of  course,  be  bound  by  any  particular  clause  of 
same  concluding  it  against  setting  up  false  and  fraud- 
ulent representations  within  a  proper  and  reasonable 
time.  If  the  instrument  w^as  void  for  fraud  in  its  execu- 
tion, as  alleged  in  complainant's  bill,  it  was  of  no  more 
binding  efficacy  upon  the  complainant  than  if  it  had  no 
existence,  or  were  a  piece  of  waste  paper. — Burroughs 
V.  Pac.  Ouano  Co.,  81  Ala.  255,  1  South.  212. 

Nor  does  the  bill  show,  upon  its  face,  laches  on  the 
part  of  the  complainant,  as  it  expressly  avers  action 
and  an  oflfer  to  rescind  as  soon  as  it  w^as  finallv  demou- 
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strated  and  ascertained  that  the  representations, 
as  made  to  the  complainant,  and  which  induced  it  to 
purchase  the  machine,  were  false.  In  other  words,  the 
bill  avers  that  the  detention  of  the  machine  and  the 
failure  to  at  once  oflfer  to  rescind  was  superinduced  by 
an  effort  on  the  part  of  the  respondents  to  demonstrate 
that  the  machine  would  accomplish  the  work  as  repre- 
sented, and  it  was  given  an  opportunity  to  repair  or 
regulate  the  same,  and,  after  repeated  efforts  on  its 
part  to  make  it  do  the  requisite  work,  it  was  demon- 
strated that  it  could  not,  and  the  complainant  then  and 
there  offered  to  rescind  and  demanded  a  restoration  of 
the  status  quo. 

The  bill  plainly  shows  that  the  representations  were 
more  than  the  mere  expression  of  an  opinion  and  clearly 
sets  out  that  the  complainant  was  induced  by  said  rep- 
resentations to  purchase  the  machine  and  to  enter  upon 
the  said  contract. 

The  chancery  court  did  not  err  in  overruling  the  re- 
spondents' demurrers  to  the  bill,  and  the  decree  is  af- 
firmed. 

AflBrmed. 

DowDELL,  C.  J.,  and  Simpson,  McClbllan,  and 
SoMBRViLLE,  JJ.,  coucur.  Mayfibld  and  Sayre,  JJ., 
are  of  the  opinion  that  there  is  no  equity  in  the  bill, 
and  dissent. 

MAYFIELD  and  SAYRE,  JJ.— (dissenting.)— In 
our  opinion  the  bill  contains  no  equity,  and  the  demur- 
rer should  have  been  sustained. 

No  one  denies  or  doubts  that  courts  of  equity  have 
the  power,  in  proper  cases,  to  cancel  contracts  for 
fraud  or  deceit ;  nor  do  we  doubt  the  correctness  of  the 
authorities  relied  upon  to  affirm  this  case.     Such  au- 
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thorities  state  sound  and,  in  the  main,  elementary  prin- 
ciples ;  but  in  our  judgment  the  bill  in  this  case  does  not 
make  a  case  within  the  rules  declared  in  the  majority 
opinion  and  in  the  authorities  cited.  The  facts  averred 
in  the  bill  in  substance  are  that  appellant  sold  appellee 
a  lot  of  sawmill  machinery,  including  a  lumber  dressing 
machine;  that  the  contract  of  sale  was  conditional,  and 
in  writing;  that  notes  were  given  for  the  deferred  pay- 
ments; that  the  aggregate  consideration  or  price  was 
several  thousand  dollars;  and  that  plaintiff  paid  all  of 
the  purchase  price,  as  it  matured,  except  $300  or  f  400. 

The  conditional  contract  of  sale  contained  the  usual 
provision  that  the  vendor  could  retake  possession  of 
any  or  all  of  the  property  upon  failure  or  default  in  the 
payment  of  any  of  the  deferred  payments  or  parts  there- 
of. 

After  keeping  all  the  property  and  using  it  for  some 
time,  appellee,  the  purchaser,  became  dissatisfied  with 
the  dresser  on  account  of  its  capacity,  claiming  that  it 
was  deceived  and  defrauded  by  the  vendor  through 
known  false  statements  or  representations  as  to  the 
capacity  of  the  machine  to  dress  lumber,  and  declined 
to  keep  the  machine  longer,  and  refused  to  pay  the  bal- 
ance due  the  vendor,  notifying  the  vendor  to  this  effect, 
and  also  that  the  machine  would  be  thereafter  held  sub- 
ject to  its  order,  but  claimed  damages  for  the  deceit  and 
fraud  practiced  on  appellee  in  the  sale  of  the  machine. 
AppelkH^,  however,  declined  to  deliver  the  machine  un- 
less the  vendor  would  pay  a  large  amount  of  damages. 

The  vendor  (appellant)  thereupon  brought  an  action 
of  detinue  for  the  machine,  thereby  waiving  its  right 
to  recover  on  the  notes.  Thereupon  this  bill  was  filed, 
seeking  a  rescission  and  cancellation  of  the  contract  of 
sale  and  of  the  unpaid  notes  on  account  of  the  fraud 
and  deceit,  to  recover  damages  on  account  of  such  de- 


Digiti 


zed  by  Google 


I'^S-l  OF  ALABAMA.  171 

[J.  A.  Fay  &  Egan  Co.  v.  Independent  Lumber  Co.] 

ceit,  to  enjoin  the  detinue  suit,  and  to  have  declared  and 
enforced  a  lien  upon  the  dresser  as  to  the  damages  de- 
creed. 

If  there  be  any  equity  in  such  a  bill,  we  fail  to  rec- 
ognize it. 

It  will  be  observed  that  the  bill  shows  that  the  con- 
tract is  executed,  except  as  to  the  payment  of  the  small 
balance  due,  and  that  in  so  far  as  it  is  not  executed  it 
was  mutually  and  voluntarily  rescinded  before  the  filing 
of  the  bill. 

How  can  a  court,  even  a  court  of  equity,  do  that 
which  is  already  done? 

As  to  the  cancellation  of  the  unpaid  notes,  the  bill 
does  not  aver  that  they  are  negotiable  and  does  not 
show  that  there  has  been  or  will  be  any  demand  for 
payment,  but,  on  the  contrary,  shows  that  they  cannot 
be  collected,  because  the  contract  has  been  rescinded 
and  an  action  brought  to  recover  back  the  dresser. 

The  real  excuse  assigned  why  this  bill  is  filed  is  that, 
while  the  statute  will  allow  the  vendee  to  set  oflf  or 
recoup  damages  in  defense  of  the  action  of  detinue,  yet 
it  will  allow  no  more  damages  than  the  defendant  owes 
the  plaintiff,  or  such  only  as  will  destroy  the  plaintiff's 
title.  In  other  words,  the  statute  will  not  allow  a  judg- 
ment over  for  the  defendant. 

80  far  as  its  injunctive  feature  is  concerned,  the  bill 
alleges  that  the  vendee  had  rescinded  the  sale  and  ten- 
dered back  the  chattel,  before  bill  filed ;  and  it  herein 
concedes  that  the  machine  is  the  property  of  the  ven- 
dor, that  it  is  entitled  to  the  possession  thereof,  and 
that  the  vendee's  only  claim  is  for  damages. 

The  real  question  and  the  only  dispute  between  the 
parties  is  damages  vel  non,  and  the  amount  thereof, 
as  for  deceit  or  fraud. 
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We  do  not  think  that  this  gives  the  bill  equity  merely 
because  the  defendant  is  a  nonresident.  A  court  of 
law  has  just  as  much  jurisdiction  in  such  case  as  a 
court  of  equity,  and  is  the  appropriate  forum  to  award 
damages. 


Swope,  et  al.  v.  Swope,  et  cd. 

Bill  to  Remove  Settlement  from  Probate  to  Chancery 

Court. 

(Decided  April  11,  1912.    Rehearing  denied  June  29,  1912. 
59  South.  661.) 

1.  Administration  of  Estates;  Removal  From  Prohate  to  Chancery, 
— As  a  general  rule,  an  executor  or  an  administrator  cannot  remove 
an  administration  from  the  probate  to  the  chancery  court,  unless  it 
affirmatively  appears  that  the  probate  court  cannot  grant  adequate 
relief;  where  a  special  equity  exists,  or  where  the  complications  are 
so  great  that  the  probate  court  cannot  give  adequate  relief,  settle- 
ment of  an  estate  should  be  removed  to  the  chancery  court,  although 
the  personal  representative  has  been  cited  to  make  final  settlement 
or  to  show  cause  why  he  should  not  be  removed. 

2.  Same. — Where  the  cross-complainant  was  administrator  in  three 
states  in  which  decedent  owned  property  and  owed  debts,  and  where 
it  appears  that  the  cross  complainant  Is  the  guardian  of  decedent's 
children  as  well  as  administrator,  and  that  settlement  and  distribu- 
tion will  be  more  expeditiously  and  less  expensively  made  by  set- 
tlement of  the  whole  matter  in  one  cause,  a  cross-bill  setting  up 
such  facts  shows  such  comiilication  of  affairs  In  the  settlement  of  a 
decedent's  estate  as  to  give  equity  jurisdiction  to  remove  the  admin- 
istration from  the  probate  to  the  chancery  court. 

3.  Equity;  Dismissal  of  Bill;  Effect  on  Cross  Bilh — Where  the 
cross  bill  contains  equity  independent  of  the  original  bill,  but  grow- 
ing out  of  the  subject  matter  of  the  original  bill,  the  dismissal  of  the 
original  bill  does  not  per  se  carry  with  it  the  cross  bill  nor  au- 
thorize the  dismissal  of  the  same. 

4.  Same;  Pleading;  Multifariousness. — Where  the  cross  bill  for 
the  settlement  of  decedent's  estate  seeks  to  Join  settlement  of  the 
accounts  of  a  partnership  in  which  decedent  was  a  member,  but  to 
which  the  heirs  were  not  proper  parties,  it  is  multifarioua. 

(Mayfleld,  J.,  dissents  In  part.) 
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Appeal  from  Lawrence  Chancery  Court. 

Heard  before  Hon.  W.  H.  Simpson. 

Bill  by  Carter  Swope  against  Clay  Swope  and  oth- 
ers, with  cross-bill  by  Edgar  C.  Swope  as  administra- 
tor, for  the  settlement  of  an  estate,  and  to  remove  it 
from  the  probate  to  the  chancery  court.  From  the  de- 
cree Clay  Swope  and  others  appeal.  Affirmed  in  part 
and  in  part  reversed,  rendered  and  remanded. 

See  also  173  Ala.  157 ;  55  South.  418. 

KiRK^  Carmichael  &  Rather,  for  appellant.  Under 
the  statute,  respondent  may  present  his  defense  by  an- 
swer and  plea  jointly,  or  he  may  file  them  separately. 
—Sec.  3113,  Code  1907;  Tyfion  v.  Decatur  L.  Co.,  121 
Ala.  418;  Sellers  v.  Farmer,  147  Ala.  447.  The  practice 
of  testing  pleas  is  abolished  by  section  3115,  Code  1907. 
The  pleas  were  not  only  sufficient  but  were  proven. — 
Warring  v.  Lewis,  53  Ala.  622;  Ligon  v.  Ligon,  105  Ala. 
644.  The  bill  not  having  been  amended  to  meet  the  de- 
murrers, it  resulted  in  the  dismissal  of  the  suit  carry- 
ing the  cross-bill  with  it. — Watson  i\  Jones  Bros.,  121 
Ala.  579;  Etowah  M.  Co.  Case,  121  Ala.  675;  Meyer 
V.  Calera  L.  Co.,  133  Ala.  554;  Albes  v.  P.  d  M.  L  Co., 
92  Ala.  383;  Wilkinson  v.  Roper,  74  Ala.  140;  Ex  parte 
Jones,  133  Ala.  212.  The  cross  bill  under  these  author 
ities  was  not  brought  Avithin  the  exceptions  stated  in 
the  last  cited  case.  The  decree  of  October  26,  1911,  was 
a  final  decree. — May  v.  Green,  75  Ala.  165;  Walker  i\ 
Crawford,  70  Ala.  567;  Jones  v.  Wilson,  54  Ala.  50. 
The  court  will  therefore  consider  the  assignments  of 
error  based  on  rulings  of  the  chancellor  in  overruling 
demurrers  to  the  cross  bill  as  amended.  The  demurrers 
should  have  been  sustained  as  the  bill  shows  nothing 
that  was  beyond  the  jurisdiction  of  the  probate  court 
to  properly  handle  and  dispose  of. — Sec.  2684,  Code 


Digiti 


zed  by  Google 


174  SUPREME  COURT  [Vol. 

[Swope,  et  al.  v.  Swope,  et  al.] 

1907;  Johnson  i\  McKenna,  129  Ala.  226;  Jeffries  v. 
Beard,  117  Ala.  436;  Moore  v,  Winston,  66  Ala.  296; 
Shackelford  t\  Bankhead,  72  Ala.  476;  Draper  v.  Drap- 
er, 64  Ala.  547;  Swope  v,  Swope,  55  South.  418;  Mc- 
Xeel  i\  McNeel,  36  Ala.  119;  sec.  2614,  Code  1907; 
Naffel  V.  0 shorn,  96  Ala.  623;  Spindle  v,  Blaknei/,  44 
South.  63;  3  Mayf.  252. 

C.  M.  SiiBRROD  and  E.  W.  Godbey,  for  appellee.  The 
dual  relation  as  administrator  and  guardian,  and  the 
fact  that  decedent  owned  estates  and  oweil  debts  in 
three  states,  gave  the  cross  bill  such  special  equity  as 
gave  the  chancery  court  jurisdiction  to  remove  and  ad- 
minister the  estate.— PAe/ps  v,  McDonald,  98  U.  S.  298; 
Munn  t\  Gordan,  25  L.  R.  A.  (N.  S.)  917;  Smith  v. 
Smith,  13  Ala.  336;  Calhoun  v.  King,  5  Ala.  527;  Green- 
hood  V.  Grecnhood,  39  South.  300;  73  Atl.  15;  107  N. 
W.  610.  The  mere  fact  that  the  same  person  was  both  a 
guardian  and  administrator  confers  jurisdiction  on 
equity  courts  to  make  the  settlements. — Bruce  v.  Strick- 
land, 47  Ala.  192;  Waldron  t\  Simmons,  28  Ala.  629; 
Liyon  v.  Ligon,  105  Ala.  460.  The  probate  court  did 
not  have  jurisdiction  to  make  final  settlement  between 
the  guardian  and  ward  while  that  relaticmship  continu- 
ed.— Lewis  V.  Allred  57  Ala.  631.  The  power  to  appoint 
guardians  and  administer  guardianship  estate,  as  well 
as  to  administer  estates  of  decedent  is  original  and  in- 
herent in  the  chancery  court. — 1  Pom.  100;  3  Pom. 
1097;  2  Story,  1338-1340;  Dalf/  r.  Ifcid,  74  Ala.  415; 
hirers  r.  Durr,  46  Ala.  418;  Striplin  v.  Ware,  36  Ala. 
87;  Lee  r.  Lee,  55  Ala.  590.  This  jurisdiction  does  not 
dei)end  upon  the  nature  of  the  estate. — Wood  c.  Wood, 
3  Ala.  756;  Chambers  v.  Perry,  17  Ala.  726;  Thornton 
r.  Thornton,  S2  Ala.  490.  The  accounting  sought  could 
not  be  had  in  the  probate  court. — Broda  r.  Greennald, 
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66  Ala.  538;  Chandler  v.  Winn,  85  Ala.  301.  The  com- 
plications gave  the  cross  bill  equity. — Clark  v.  Head,  75 
Ala.  373.  The  dismissal  of  the  bill  did  not  carry  the 
cross  bill  with  it,  as  the  cross  bill  contained  inde- 
l)endent  equity  concerning  subject  matters  of  the  origi- 
nal h\\\,— Abels  V.  P.  &  iV.  /.  Co.,  92  Ala.  382;  Wilkin- 
son v.  Roper,  74  Ala.  140;  Webster  v.  Deliardelabcn, 
147  Ala.  280;  Davis  v.  Cook,  65  Ala.  617;  Etowah  M. 
Co.  r.  Wills  y.  M.  d:  M.  Co.,  121  Ala.  672. 

ANDtiRSON,  J.— "Though  the  concurrent  jurisdic- 
tion of  the  chancery  and  probate  courts  over  the  admin- 
istration of  estates  has  been  repeatedly  recognized,  it 
is  well  settled  that  an  administrator  or  executor  must 
proceed  in  the  probate  court,  unless  there  exists  some 
special  equity,  which  the  probate  court,  because  of  its 
limited  jurisdiction,  is  incompetent  to  administer,  and 
that  a  court  of  equity  will  not,  at  the  instance  of  the 
personal  representative,  take  jurisdiction  of  his  admin- 
istration, unless  it  affirmatively  appears  that  the  pro- 
bate court  cannot  afford  adeijuate  relief." — Harland  r. 
Person,  93  Ala.  277,  9  South.  380.  When  a  special 
equity  exists,  or  where  the  complications  are  so  gi'eat 
that  the  probate  court,  by  reason  of  its  limited  power, 
cannot  give  adequate  relief,  the  settlement  should  be 
removed  to  the  chancery  court,  notwithstanding  the 
personal  representative  had  been  cited  by  the  probate 
court  to  make  a  final  settlement  or  to  show  cause  why 
he  should  not  be  removed,  one  or  both. — Norton  r.  Xor- 
ton,  94  Ala.  481,  10  South.  436;  Lujon  i\  Lujon,  105  Ahi. 
460,  17  South.  89;  Gamble  v.  Jordan,  54  Ala.  432. 

So  the  material  inquiry  in  the  present  case  is  whether 
or  not  th(»  appellee's  cross-bill,  as  amended,  discloses 
such  a  special  equity  as  would  justify  the  removal  of  the 
settlement  from  the  probate  to  the  chancery  court.    We 
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are  of  the  opinion  that  it  shows  such  a  complication  of 
affairs  as  would  require  the  action  of  the  chancery  court 
to  award  full,  complete,  and  final  relief  and  adjustment. 
The  appellee  is  not  only  the  administrator  in  Alabama, 
but  Tennessee  and  Mississippi  as  well,  of  the  decedent, 
and  the  intestate  owned  property  and  owed  debts  in 
each  of  said  states,  and  the  bill  avers  the  appropriation 
of  funds  from  one  state  to  settle  up  debts  in  another 
state,  with  no  credit  to  the  administrator  in  one  state 
for  the  funds  used  by  him  from  the  other  state.  The 
appellee  is  also  the  guardian  of  the  children,  as  well 
as  the  administrator  of  the  estate  of  their  deceased 
father,  and  which  involves  dual  authority,  settlement, 
and  distribution,  and  it  would  be  expeditious,  as  well 
as  less  expensive,  to  close  the  whole  matter  at  one  time 
and  in  the  one  forum  which  has  the  authority  to  unravel 
complications,  as  well  as  to  allow  the  appellee  the  equit- 
able expenditures  made  for  the  benefit  of  the  estate  be- 
fore becoming  duly  qualified  as  the  administrator. 

The  cross-bill,  as  amended,  contained  equity  inde- 
pendent of  the  original  bill,  and  which  grew  out  of  the 
subject-matter  of  said  original  bill,  and  the  dissmissal 
of  the  original  bill  did  not  per  se  carry  with  it  the 
cross-bill,  or  authorize  the  dismissal  of  same  because 
of  dismissal  of  said  original  bill,  as  the  record  shows 
that  the  cross-bill  was  amended  before  the  rendition  of 
the  decree  dismissing  the  original  bill. — Jones-  Case, 
133  Ala.  212,  32  South.  643;  Etowah  Mining  Co.  Case, 
121  Ala.  675,  25  South.  720;  Abies  v.  P.  ct  M.  Ins,  Co,, 
92  Ala.  383,  9  South.  423.  There  was  no  error  in  over- 
ruling the  demurrers  of  the  heirs  to  the  amended  cross- 
bill, or  in  holding  the  pleas  insuflBcient,  whether  it  was 
or  was  not  necessary  to  pass  upon  the  sufficiency  of 
said  pleas  under  the  present  statute. — Section  3115  of 
the  Code  of  1907. 
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The  demurrer  of  C.  C.  Swope  to  the  amended  cross- 
bill should  have  been  sustained.  He  was  neither  a  ne- 
cessary nor  a  proper  party  to  the  settlement  of  the  es- 
tate, and  it  can  serve  no  good  purpose  to  lug  him  into 
the  case,  which  would  only  multiply  complications,  and 
l^erhaps  prolong  the  time  for  making  the  settlement. 
The  bills  aver  a  winding  up  of  the  affairs  of  the  firm 
some  time  ago,  that  the  said  C.  C.  Swope  is  hopeless- 
ly insolvent,  that  he  turned  over  all  the  assets  of  the 
fiiTB  to  the  appellee,  in  order  that  he  might  settle  the 
partnership  debts  and  close  up  the  business,  and  that 
said  debts  were  settled  and  the  business  was  wound  up 
finally.  Therefore  it  can  serve  no  good  purpose  to  re- 
open this  partnership  affair  and  thereby  incur  the  ex- 
pense and  delay  of  attempting  something  which  the 
averments  show  can  produce  no  fruitful  results.  More- 
over, as  to  the  removal  and  settlement  of  this  adminis- 
tration, all  the  heirs  are  necessary  parties;  but  as  to 
the  settlement  of  the  accounts  of  the  late  partnership,* 
composed  of  the  decedent  and  C.  C.  Swope,  this  admin- 
istrator and  said  C.  C.  Swope  are  the  only  necessary 
parties.  The  union  of  these  separate  and  distinct  mat- 
ters in  the  bill  renders  it  multifarious. — Harland  v. 
Person,  93  Ala.  277,  9  South.  379;  Scales  v.  Pheiffer, 
77  Ala.  278. 

The  decree  of  the  chancery  court  is  afllrmed  in  the 
rulings,  except  as  to  the  demurrers  of  C.  C.  Swope  to 
the  cross-bill,  and  is  reversed  in  this  respect,  and  a  de- 
cree is  here  rendered  sustaining  same,  and  the  cause  is 
remanded.  AflSrmed  in  part,  reversed,  rendered,  and 
remanded.  All  the  eTustices  concur,  except  Mayfield^ 
J.,  who  dissents  in  part  for  the  reasons  set  out  by  him. 

MAYPIELD,  J. — (dissenting.) — I  cannot  concur  in 
the  opinion  in  this  case,  nor  in  the  conclusion,  except  as 
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to  the  reversal.  In  my  opinion  the  case  should  be  re- 
versed and  rendered.  The  result  of  this  decision  will  be 
an  anomaly  in  chancery  proceedings,  if  this  opinion  is 
to  stand  as  written,  and  a  decree  be  entered  according- 
ly. The  facts  are  fully  set  forth  in  the  opinion  on  this 
and  the  former  appeal.  In  short,  this  appellee,  who  is 
the  administrator  of  the  estate  in  question,  and  guar- 
dian of  the  appellants,  the  sole  heirs  and  distributees 
of  the  estate,  filed  an  original  bill  as  next  friend  of  his 
youngest  ward,  against  himself  in  both  representative 
capacities,  and  against  his  other  wards,  and  sought  to 
remove  the  two  administrations — that  of  the  estate  of 
the  deceased,  and  that  of  the  estate  of  his  wards — 
from  the  probate  into  the  chancery  court.  He  answered 
his  own  bill,  admitting  all  its  allegations,  of  course, 
and,  in  addition,  setting  up  the  pendency  of  proceed- 
ings in  the  probate  court  to  compel  him  to  settle  his  ad- 
ministration in  both  capacities,  as  administrator  and 
as  guardian;  and  asking  to  have  these  proceedings  for 
final  settlement  enjoined,  pending  the  proceedings  in 
the  chancery  court  for  removal,  and  making  his  answer 
a  cross-bill,  as  the  statute  authorizes.  The  heirs  and 
wards  demurred  to  the  original  and  cross-bills.  The 
chancellor  overruled  these  demurrers,  and  the  heirs  and 
wards  appealed  to  this  court. 

It  was  thereupon  decided  by  this  court  that  the  com- 
plainant had  no  equitable  right  to  file  such  a  bill  as  next 
friend  for  his  infant  ward,  against  himself,  and  then 
answer  his  own  bill  and  make  it  a  cross-bill  against  his 
ward  for  whom  he  filed  the  original  bill,  nor  against 
his  other  wards.  This  court  also  directed  his  removal, 
and  the  appointment  of  a  suitable  next  friend,  who 
could  and  should  direct  the  course  of  the  further  pro- 
ceedings of  the  suit.  On  reversal,  the  chancellor  sus- 
tained the  demurrer  to  the  original  bill  and  the  cross- 


Digiti 


zed  by  Google 


178.]  OF  ALABAMA.  179 

[Swope,  et  al.  v.  Swope,  et  al.] 

bill,  and  appointed  a  suitable  next  friend,  who  declined 
to  amend  the  bill,  and  reported  to  the  court  that  the 
suit  was  ill-advised,  and  that  it  was  instituted  solely 
for  the  benefit  of  the  next  friend,  and  that  it  was  not 
to  the  interest  of  the  minor  to  continue  the  suit,  and 
thereupon  the  court  ordered  and  decreed  that  "the 
original  bill,  not  having  been  amended  after  demurrer 
sustained  thereto  at  the  last  term  of  the  court,  stands 
dismissed  out  of  the  court,  and  that  the  motion  of 
Annie  Swope,  as  such  next  friend,  should  be  sustained 
to  take  the  original  bill  off  the  docket,"  and  it  was  fur- 
ther ordered  that  "the  said  Edgar  C.  Swope,  the  original 
next  friend,  pay  the  costs  accrued  on  the  said  original 
bill." 

Notwithstanding  the  demurrers  to  the  original  and 
cross-bills  were  sustained,  and  the  complainant  was  al- 
lowed 15  days  within  which  to  amend  said  bills,  and 
notwithstanding  they  were  not  so  amended,  and,  as  be- 
fore shown,  the  original  bill  was  declared  to  stand  dis- 
missed out  of  court  because  not  so  amended,  and  the 
original  suit  was  dismissed  out  of  court  and  taken  off 
the  docket  on  the  report  and  motion  of  the  newly  ap- 
pointed next  friend,  Annie  Swope,  because  ill-advised, 
and  because  instituted  for  the  special  benefit  of  the  next 
friend,  appellee  here,  and  because  its  prosecution  was 
not  for  the  benefit  of  the  minor,  who  was  thus  wrongful- 
ly used  as  a  cat's  paw  by  the  next  friend,  yet  the  court 
allowed  this  original  next  friend,  who  had  wrongfully 
filed  the  original  and  cross-bills  against  his  wards,  to 
amend  his  cross-bill,  and  proceed  to  have  the  settlements 
removed  just  in  accordance  with  the  programme  of  the 
original  bill,  which  was  dismissed  because  improperly 
and  improvidently  filed.  There  is  not  a  particle  of 
relief  sought  or  awarded  on  the  cross-bill  that  was  not 
sought  in  the  original  bill. 
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I  submit  that  this  is  the  only  case  to  be  found  in  the 
books  in  which  the  only  relief  allowed  by  a  cross-bill 
was  the  identical  relief  sought  in  the  original  bill,  and 
was  allowed  after  the  original  bill  was  dismissed  be- 
cause improperly  and  wrongfully  filed  by  the  same  re- 
spondent who  filed  the  cross-bill.  I  submit  that  there 
is  not,  and  in  reason,  law,  or  equity  cannot  be,  such  a 
thing  as  a  cross-bill  which  seeks  that  relief,  "and  that 
only,  which  is  sought  in  the  original  bill.  Such  a  plead- 
ing, no  matter  what  its  form,  nor  what  it  is  labeled  or 
called,  in  truth,  in  fact,  in  law,  and  in  equity  is  noth- 
ing but  an  answer  confessing  the  equity  of  the  original 
bill.  Asking  the  court  to  treat  it  as  a  cross-bill  and 
to  award  aflBrmative  relief  under  it,  when  it  is  the  same 
relief — nothing  more  or  less  than  the  same  relief — that 
was  sought  in  the  original  bill,  cannot  make  it  a  cross- 
bill. If  A.  sues  B.  in  a  court  of  law  for  $100,  and  B. 
answers  that  he  owes  A.  ?100,  and  prays  the  court  to 
render  judgment  against  him,  the  defendant,  for  that 
same  JlOO  sought  in  the  complaint,  this  answer  could 
not  be  treated  as  a  cross-action,  though  the  pleader  and 
the  trial  court  both  called  it  such,  and  the  court  enter- 
ed judgment  accordingly.  It  would  be  nothing  more 
nor  less  than  a  confession  or  admission  that  the  judg- 
ment sought  in  the  complaint  should  be  awarded.     If 

A.  dismisses  the  suit  before  judgment  and  before  trial, 

B.  cannot,  after  the  dismissal,  insist  upon  the  judg- 
ment prayed  in  the  complaint  and  in  his  answer,  though 
he  and  the  court  both  call  it  a  cross-action.  A.,  as  next 
friend  for  B.,  files  a  bill  against  A.  A.  answers  his 
own  bill  against  himself,  admits  all  its  averments  of 
course,  asks  the  same  relief  sought  in  the  bill,  just  that 
and  nothing  more,  but  adds  some  additional  reasons 
why  the  relief  should  be  granted,  and  calls  his  answer 
a  cross-bill.    Does  this  make  his  answer  a  cross-bill  or 
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a  cross-action  in  any  sense?  Certainly  not.  There  is 
no  cross-action.  It  is  a  mere  consent  to  or  confession  of 
the  original  action.  If  the  bill  in  such  a  case  is  dismissed, 
it  necessarily,  in  fact,  in  law,  and  in  equity,  carries  the 
entire  case  out  of  court,  though  the  answer  be  labeled 
"cross-bill"  in  box-car  letters.  You  cannot  change  the 
substance  or  effect  of  anything  by  merely  changing  its 
name.  A  cross-bill  or  cross-action  is,  of  necessity,  an- 
other and  different  action  from  that  of  the  main  suit. 
If  the  action  attempted  to  be  set  up  in  the  answer  is  the 
same  as  that  set  up  in  the  main  suit,  it  cannot  be  a 
cross-bill  or  cross-action,  whatever  else  it  may  be. 

This  has  been  repeatedly  affirmed  by  this  and  other 
courts ;  in  fact,  nothing  else  could  be  the  law,  or  equity, 
without  being  absurd.  In  Oilman  v.  N.  0.  d  8.  R.  Co., 
72  Ala.  566,  579,  this  court,  by  Brickbll^  C.  J.,  said : 
"A  cross-bill  is  not  entertained,  when  in  the  original 
suit  the  party  filing  it  can  obtain  the  full  relief  to  which 
he  is  entitled.  It  is  unnecessary,  adds  to  the  costs,  and 
tends  to  confusion;  and  without  the  restriction  cross- 
bills would  be  multiplied  at  the  mere  election  of  de- 
fendants.—Weed  V.  Small,  3  Sand.  Ch.  (N.  Y.)  273; 
Braman  v.  Wilkinson,  3  Barb.  (N.  Y.)  151;  Bogle  v. 
Bogle,  3  Allen  (Mass.)  158."  In  the  case  of  McDaniel 
r.  Callan,  75  Ala.  327,  331,  this  court,  speaking  by  the 
same  learned  Chief  Justice,  said:  "A  cross-bill  is,  in 
its  very  nature,  a  mode  of  defense ;  its  purpose  is  either 
to  obtain  a  discovery  in  aid  of  the  defense  to  the  orig- 
inal bill,  or  to  obtain  full  relief  touching  the  matters 
of  the  original  bill,  or  to  set  up  some  matter  which  has 
arisen  after  the  cause  was  at  issue.  A  cross-bill,  not 
seeking  a  discovery,  and  making  no  defense  which  was 
not  equally  available  by  answer,  should  be  dismissed. — 
Story,  Eq.  PI.  §§  387,  393;  Braman  v.  Wilkinson,  3 
Barb.  (N.  Y.)  151."    In  the  case  of  Krueger  v.  Ferry, 
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41  N,  J.  Eq.  435,  5  Atl.  455,  it  is  said:  "The  defend- 
ants^ right  to  have  the  complainant  to  account  for  the 
rental  value  of  the  mortgaged  premises,  during  the  time 
he  has  been  in  possession  of  them  under  his  mortgage, 
is  a  pure  matter  of  defense,  and,  like  other  pure  de- 
fenses, should  be  interposed  by  answer.  They  have  set 
it  up  in  their  answer,  and  as  they  can  have  the  full 
benefit  of  it  under  that  pleading,  a  cross-bill  is  both  use- 
less and  irregular."  The  rule  is  thus  stated  in  the  En- 
cyclopaedia of  Pleading  and  Practice  (volume  5,  p. 
639)  :  "A  cross-bill  should  not  be  filed  where  no  dis- 
covery is  sought,  and  where  the  matters  of  defense  there- 
by set  up  are  equally  available  by  answer,  since  in  such 
case  it  would  not  only  be  unnecessary  but  useless.  Such 
a  cross-bill  may  be  dismissed  on  answer,  motion,  or  de- 
murrer." 

Here  not  only  all  that  is  set  up  in  the  alleged  cross- 
bill is  proper  matter  for  answer,  and  equally  availing 
as  such,  but  is  a  mere  confession  of  the  matters  set  up 
in  the  bill,  and  prays  the  same  relief  that  is  prayed  in 
the  original  bill — no  more  and  no  less.  Of  course,  no 
case  like  this  can  be  found  in  the  books,  for  the  reason 
that  no  such  suit  was  ever  before  attempted.  It  is 
anomalous,  sui  generis.  If  this  decree  is  allowed  to 
stand,  it  will  be  the  law  of  this  state  that  a  man  may 
sue  himself  jointly  with  others  in  a  court  of  equity, 
confess  his  own  bill,  and  make  his  confession  a  cross- 
bill against  his  correspondents,  then  dismiss  the  bill 
against  himself,  but  have  the  relief  desired,  by  virtue  of 
his  confession  of  his  own  original  bill.  Xo  such 
result  as  this  ought  to  be  allowed  by  any  court  of  law 
or  equity.  I  concede,  of  course,  the  law  to  be  as  stated 
in  the  majority  opinion  touching  the  effect,  upon  a 
cross-bill,  of  the  dismissal  of  the  original  bill.  The  law- 
is  correctly  stated  in  the  opinion,  and  the  exception 
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also;  but  the  trouble  is  this  cross-bill  (if  such  it  is  to  be 
called)  does  not  fall  within  the  exception.  It  contains 
no  independent  equity  different  from  that  of  the  origi- 
nal bill ;  but,  as  I  have  shown,  it  is  the  same,  the  iden- 
tical equity  and  relief.  It  is  not  only  a  dependent 
equity,  but  the  same  equity — ^no  more  and  no  less.  If 
the  equity  of  the  cross-bill  is  dependent  upon  that  of 
the  original  bill,  the  dismissal  of  the  latter  necessarily 
carries  with  it  the  cross-bill.  It  is  only  when  there  is 
an  independent  equity  set  up  in  the  cross-bill,  relief 
under  which  is  different  from  that  sought  in  the  origi- 
nal bill,  that  the  cross-bill  can  be  retained  and  relief 
awarded  thereunder,  when  the  original  bill  has  failed 
or  been  dismissed.  This  rule  was  clearly  stated  by 
Sharpe,  J.,  in  the  case  of  Meyer  v.  Calera  Land  Co., 
et  al,  133  Ala.  557,  31  South.  939.  It  was  there  said : 
"There  is  no  feature  of  the  cross-bill  which  relieves  it 
from  the  general  rule  whereby  a  cross-bill  having  no 
independent  equity  is  carried  out  by  a  dismissal  of  the 
original  bill,  as  to  which  see  Etowah  Mining  Co.  v. 
Wills  Valley,  etc.,  Co.,  121  Ala.  672,  25  South.  720,  and 
authorities  there  cited.  The  independent  equity  which 
may  warrant  retention  of  a  cross-bill  in  such  case  is 
one  springing  from  matters  connected  with  those  of  the 
original  bill,  and  which  can  uphold  the  jurisdiction 
and  merit  relief  apart  from  that  sought  by  the  original 
bill.    This  cross-bill  has  no  such  independent  equity." 

Here  it  is  certain,  beyond  question,  that  the  equity 
invoked  and  the  relief  sought  were  the  same  in  both 
the  original  and  cross  bills,  and  therefore  could  not  be 
independent,  in  either  case.  The  rule  and  the  result 
are  also  stated  by  Sharpb^  J.,  in  the  case  of  Etowah 
Mining  Co.  v.  Wills  Valley,  etc.,  Co.,  121  Ala.  676,  25 
South.  722,  as  follows :  "Failing  to  show  independent 
grounds  for  equitable  relief  the  cross-bill  was  disposed 
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of  by  the  dismissal  of  the  original  bill.  An  order  for- 
mally dismissing  the  cross-bill  was  not  •  necessary  to 
carry  it  out  of  court,  though  such  an  order  would  have 
been  appropriate. — Wyatt  v.  Oarlington,  56  Ala.  576; 
5  Ency.  PL  &  Pr.  667.  After  such  dismissal  there  was 
no  pending  cause,  and  the  subsequent  orders  made  in 
the  allowance  of  an  amendment  to  the  cross-bill  and  in 
proceedings  thereunder  were  improvidently  made  and 
without  effect. — Ringgold  v.  Emory ^  1  Md.  350;  Guyer 
V.  Wilson,  139  111.  398,  28  N.  E.  738;  6  Ency.  PI.  &  Pr. 
979." 

If  a  cause  is  submitted  on  original  bill  and  cross-bill, 
and  no  relief  can  be  granted  under  the  original,  but  re- 
lief different  can  be  awarded  under  the  cross-bill — that 
is,  relief  independent  from  that  sought,  but  denied,*  in 
the  main  suit — the  court  can  and  will  award  it.  Sup- 
pose this  cause  had  been  so  submitted :  Can  it  be  con- 
ceived that  relief  could  be  denied  under  the  original  bill, 
but  the  same  relief  allowed  under  the  cross-bill?  Cer- 
tainly not.  Such  a  decree  would  have  met  itself  coming 
back.  It  would  have  been  a  non  sequitur.  If  the  com- 
plainant had  wrongfully  brought  the  defendant  into 
court,  and  the  defendant  had  filed  a  proper  cross-bill 
against  the  complainant,  seeking  independent  and  dif- 
ferent relief,  the  court  would  not  allow  the  complain- 
ant to  defeat  this  equity  of  the  defendant,  by  dismissing 
the  original  bill,  but  would  still  hold  the  complainant 
as  a  respondent  to  the  cross-bill,  and  require  him  to 
answer,  and  abide  the  decree.  But  surely  there  is  no 
such  equity  or  right  in  a  case  like  this,  where  the  re- 
spondent is  the  sole  actor,  as  to  both  the  original  and 
cross  bills,  and  sued  himself  in  order  that  he  might  con- 
fess the  bill  and  then  make  his  confesison  a  cross-bill. 

With  all  due  deference  to  the  opinion  of  my  Brothers, 
I  am  unable,  after  several  careful  readings  of  the  orig- 
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inal  and  cross  bills,  to  find  any  valid  reason  for  remov- 
ing the  final  settlement  of  this  administration  from  the 
probate  to  the  chancery  court.  It  is  quite  true  and  un- 
deniable that  the  administration  of  an  estate  may  be  so 
removed,  and,  in  certain  exceptional  cases,  the  proceed- 
ings for  final  settlement  might  be  removed,  where  the 
administrator  was  also  the  guardian  of  some  of  the 
heirs  or  distributees;  but  the  statute  was  changed  for 
the  express  purpose  of  authorizing  the  probate  court 
to  proceed  to  final  settlement  in  such  cases,  so  this  rea- 
son no  longer  exists. — Code,  §  2684.  I  submit  that  the 
averments  of  this  bill  and  cross-bill,  as  many  and  copi- 
ous as  they  are,  show  no  valid  reason  for,  or  justifica- 
tion of,  this  removal. 

The  unmistakable  object  and  purpose  of  the  removal, 
so  far  as  I  can  see,  is  that  the  chancery  court  will  nec- 
essarily have  to  allow  the  administrator  to  hold  posses- 
sion of  the  estate  longer  than  is  necessary,  and  longer 
than  the  statue  allows  him  to  so  retain  the  possession 
and  control,  and  longer  than  the  probate  court  would  or 
has  allowed  him  to  do  so,  with  the  result  that  the  chan- 
cery court  may  allow  him  more  compensation,  on  final 
settlement,  than  the  probate  court  would  allow  him. 
The  pleadings  show  conclusively  that  there  is  nothing 
further  to  do  in  the  way  of  the  administration  of  the 
estate,  that  it  is. solvent,  that  its  debts  are  all  paid,  that 
all  amounts  due  it  have  been  collected,  that  it  is  ready 
for  final  settlement,  and  that  such  settlement  was  being 
had  when  this  bill  was  filed,  and  that  the  bill  was  filed 
for  the  sole  purpose  of  stopping  this  proceeding  in  the 
probate  court  and  that  of  the  settlement  of  the  guardian 
with  his  wards. 

No  reason  in  the  world  is  shown  why  he  should  not 
so  settle;  in  fact,  the  bill  and  the  cross-bill  ask  that 
the  settlement  be  had,  and  it  is  the  only  thing  sought 
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in  the  chancery  court.  There  is  nothing  to  do  but  to 
ascertain  what  is  due  to  each  of  the  distributees  and 
wards  from  the  administrator  and  guardian,  and  to  al- 
low and  award  him  compensation  for  services  already 
rendered,  which  the  probate  court  can  allow  just  as 
well  as,  and  more  speedily  than,  the  chancery  court 
could.  It  is  not  alleged  that  the  probate  court  w^ill 
decline  to  allow  the  administrator  any  compensation  to 
which  he  is  due  or  will  be  due.  I  am  unable  to  see  any 
possible  relief,  awardable  by  the  chancery  court  to  eith- 
er complainants  or  respondents,  which  the  probate 
court  could  not  allow,  even  if  every  solitary  fact  al- 
leged in  the  bill  and  cross-bill  be  true. 


Interstate  Bank  v.  Wesley* 

Bill  to  Cancel  Mortgage  as  Security  for  Hushand^s 

Debt, 

(Decided  June  29,  1912.    59* South.  621.) 

Husband  and  Wife;  Debt  of  Husband;  Security  of  Wife. — Where 
the  wife  files  a  bill  to  cancel  a  mortgage  on  her  lands  because  the 
same  was  given  to  secure  a  debt  of  the  husband,  (as  being  void 
under  sec.  4497,  Code  1907)  she  has  the  burden  to  show  that 
the  debt  was  the  separate  debt  of  the  husband,  and  not  the  joint  ob- 
ligation of  both;  the  majority  of  the  court  holding  in  the  present 
case  that  the  wife  has  discharged  the  burden  so  assumed. 

(Anderson,  J.,  dissenting.) 

Appeal  from  Geneva  Chancery  Court. 

Heard  before  Hon.  L.  D.  Gardner. 

Bill  by  Mrs.  E.  C.  Wesley  against  the  Interstate 
Bank  to  cancel  a  mortgage  on  her  land,  because  given 
as  security  for  the  debt  of  her  husband.  From  a  de- 
cree granting  relief  respondent  appeals.    Affirmed. 
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C.  D.  Carmichabl^  for  appellant.  The  bill  as  amend- 
ed was  not  proven  and  there  was  a  variance  as  to  the 
date  of  the  alleged  mortgage.  The  burden  is  on  the 
wife  to  show  that  the  mortgage  was  given  to  secure  the 
debt  of  the  husband,  and  that  it  was  not  the  joint  obli- 
gation of  both  of  them,  or  that  the  money  was  not  loan- 
ed to  her. — Sample  v.  Guyer,  143  Ala.  613;  First  Nat. 
Bank  v.  Moragney  128  Ala.  157;  Amer.  F.  L.  Co.  v. 
Thornton,  108  Ala.  258;  Hamil  v.  Amer.  F.  L.  M.  Co., 
127  Ala.  90;  Gafford  v.  Speaker,  125  Ala.  498;  Lunds- 
ford  V.  Harrison,  131  Ala.  263;  Hollingsworth  v.  Hill, 
116  Ala.  184 ;  Mohr  v.  Griffin,  137  Ala.  456 ;  Gibson  v. 
Wallace,  147  Ala.  322. 

W.  O.  MuLKBY,  for  appellee.  While  the  burden  is 
on  the  wife  to  show  that  the  debt  was  the  debt  of  the 
husband,  the  question  here  is  largely  one  of  fact,  and 
under  the  facts  in  this  case,  it  appears  that  the  wife 
has  sufficiently  carried  the  burden. — Campbell  v. 
Hughes,  155  Ala.  600;  Freed  v.  Hooper,  169  Ala.  600, 
and  authorities  cited  in  brief  of  appellant. 

McCLELLAN,  J. — Bill  by  the  wife  (appellee)  to  can- 
cel a  mortgage  upon  her  lands,  upon  the  averred  the- 
ory that  the  debt  (to  the  appellant  bank)  it  was  given 
to  secure  was  the  debt  of  her  husband,  and  hence  void 
under  the  letter  of  Code,  §  4497. 

From  the  face  of  the  instrument,  it  appears  that 
the  indebtedness  in  question  was  the  joint  obligation 
of  both  complainant  and  her  husband,  E.  J.  Wesley. 

The  burden  of  proof  was  assumed  by  complainant, 
and  was  upon  her,  to  establish  the  invalidity,  of  the 
mortgage  according  to  the  theory  stated. 

Upon  reconsideration  of  the  entire  legal  evidence  on 
the  issue,  our  conclusion  is  that  the  plaintiff  has  dis- 
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charged  the  burden  so  assumed ;  that  the  debt  for  which 
the  mortgage  was  given  was  not,  in  any  part,  the  debt 
of  the  complainant 

The  decree  of  the  chancellor  is  therefore  affirmed. 

Affirmed. 

Simpson,  Mayfibld,  Sayrb,  and  Sombrvillb,  JJ., 
concur.  Andbrson,  J.,  dissents.  Dowdbll,  C.  J.,  not 
sitting. 

ANDERSON,  J. — (dissenting.) — Where  a  mortgage 
upon  the  separate  property  of  a  married  woman,  which 
shows  upon  its  face  that  it  was  made  to  secure  a  debt 
to  the  mortgagee  by  the  married  woman,  as  principal, 
and  not  as  surety  for  her  husband,  is  sought  to  be  avoid- 
ed and  annulled  by  the  wife,  although  she  admits  the 
execution  of  the  mortgage,  upon  the  ground  that  she  ex- 
ecuted it  and  the  note  which  it  was  given  to  secure  as 
surety  for  the  husband,  the  burden  of  proving  that  the 
debt  secured  by  the  mortgage  was  the  debt  of  her  hus- 
band, and  that  she  was  surety  in  the  execution  of  the 
instrument,  is  upon  the  wife.  And,  in  order  to  over- 
come the  adverse  inferences  indulged  against  her  on  ac- 
count of  the  recitals  of  the  mortgage,  the  proof  should 
be  clear  and  convincing ;  and  in  determining  the  weight 
and  sufficiency  of  the  evidence  it  is  proper  to  consider 
her  acts  and  conduct  subsequent  to  the  execution  of 
the  mortgage  assailed,  not  as  a  ratification,  but  for  the 
purpose  of  determining  what  credit  or  weight,  if  any, 
should  be  given  her  testimony.  And  this  observation 
is  likewise  applicable  to  the  testimony  of  her  husband. 
—Gafford  v.  Speaker,  125  Ala.  498,  27  South.  1003. 

The  question  in  this  case  is:  Was  the  loan  made  to 
the  wife  or  to  her  husband?  The  wife  executed  the 
mortgage  as  principal,  and  renewed  the  same  by  a  sec- 
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ond  mortgage,  which  she  executed  in  the  same  capacity. 
It  is  true  the  loan  was  negotiated  by  the  husband ;  but 
he  at  the  time  exhibited  the  deeds  to  the  property,  and 
which  showed  the  title  to  be  in  the  wife,  and  stated,  that 
they  wanted  the  money  to  make  improvements  on  the 
wife's  land,  and  to  use  in  the  wife's  millinery  business. 
It  also  appears  that  the  amount  loaned  was  deposited 
to  the  credit  of  the  wife  alone  after  the  execution  and 
return  of  the  mortgage,  and  the  bulk  of  same  was  drawn 
out  through  checks  drawn  by  the  wife,  and  the  signa- 
ture to  which  was  the  same  as  her  signature  to  the 
mortgage;  and  she  admitted  signing  the  mortgage.  It 
is  true  that  a  few  checks  were  signed  by  the  wife  per 
her  husband,  but  if  he  was  not  authorized  to  do  this  th« 
bank  would  only  be  liable  to  her  for  so  much  as  was 
paid  out  upon  these  unauthorized  checks;  but  this  fact 
did  not,  of  itself,  show  that  the  loan  was  not  made  to 
the  wife.  The  foregoing  facts  are  sworn  to  both  by 
Wilson  and  Davis;  and,  while  the  wife  denies  any  con- 
nection with  the  loan  or  checks,  the  said  checks  were 
turned  over  to  them,  and  were  not  produced,  and  her 
claim  of  not  knowing  the  purpose  of  the  mortgages, 
when  signing  them,  is  weakened  by  the  fact  that  she 
was  a  business  woman,  and  engaged  in  the  millinery 
business  on  her  own  account.  It  also  appears  .from  the 
testimony  of  Reeves  that  when  he  went  to  see  Mr.  and 
Mrs.  Wesley,  in  an  effort  to  collect  the  debt  for  the  bank, 
neither  of  them  made  any  suggestion  that  it  was  the 
husband's  debt,  or  that  the  loan  was  not  made  to  the 
wife.  On  the  other  hand,  Reeves  says:  "I  went  with 
Mr.  Wesley  to  his  house  to  see  his  wife,  and  ilrs.  Wes- 
ley claimed  that  she  had  nothing  to  pay  the  mortgage 
with;  and  I  asked  Mrs.  Wesley  what  she  did  with  the 
money  she  obtained  on  this  mortgage,  and  she  stated 
that  she  used  part  of  the  money  improving  the  property 
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in  Coffee  Springs,  and  used  some  of  it  in  the  millinery 
business  that  she  had  operated  in  Coffee  Springs;  and 
she  stated  that  she  was  perfectly  willing  to  give  the 
bank  a  deed  to  this  property  in  satisfaction  of  the  mort- 
gage." 

I  do  not  think  that  the  complainant  has  met  the  bur- 
den that  the  law  casts  upon  her  of  showing  that  she 
signed  the  mortgage  as  a  mere  surety  for  her  husband, 
and  therefore  dissent  from  the  holding  of  the  majority 
of  the  court. 


Atlantic  Coast  Line  Railroad  Co«  v.  Woolf  oik. 

Bill  to  Enjoin  the  Discharge  of  Surface  Water  Upon 
Lands  of  Complainant,  and  for  Damage, 

(Decided  May  30,  1912.    Rehearing  denied  June  29.  1912. 
59  South.  633.) 

1.  Waters  and  Watercourses;  Discharge  of  Surface  Water;  Injunc- 
tion,— ^A  lower  owner  may  enjoin  an  upper  owner  from  collecting  and 
casting  surface  waters  in  an  unusual  manner  upon  his  land. 

2.  Same;  Right  of  Lower  Proprietor. — Where  a  railroad  company 
reconstructed  its  embankments  and  tracks  so  as  collect  a  consider- 
able amount  of  surface  water,  and  diverted  the  natural  flow  of  the 
water  by  turning  it  into  artificial  ditches  and  sewers,  which  had 
not  before  been  used  for  such  drainage,  and  thereby  precipitated  it 
on  the  lan^  of  the  lower  proprietor,  flooding  and  injuring  his  prop- 
erty, the  lower  proprietor  is  entitled  to  relief  regardless  of  whether 
his  property  is  urban  or  rural;  while  an  owner  of  upper  urban 
property  may  Improve  it  and  thereby  cast  surface  water  on  the 
land  of  another,  he  cannot  collect  such  water  and  discharge  it  on 
the  lower  property. 

3.  Same;  Stoppage  of  Setoer;  lAoMlity  of  Railroad  Company. — ^A 
proprietor  of  land  adjacent  to  a  railroad  right  of  way,  which  Is 
drained  by  an  underground  sewer,  cannot  recover  from  the  railroad 
company  for  the  flooding  of  his  land  by  surface  waters,  on  ac- 
count of  the  stoppage  of  the  sewer  by  natural  causes,  unless  the 
railroad  company  was  bound  to  maintain  and  repair  the  sewer. 

4.  Equity;  Alternative  Averment;  Demurrer. — Where  alternative 
causes  of  action  are  set  up  in  a  single  bill,  each  alternative  must 
show  a  good  cause  of  action,  or  the  bill  is  rendered  subject  to  de- 
murrer. 
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Appeal  from  Montgomery  City  Court.  rt '  j 

Heard  before  Hon.  Aemstead  Brown.  ' 

Bill  by  Robert  Woolfolk  against  the  Atlantic  Coast 
Line  Railroad  Company,  to  enjoin  respondent  from  col- 
lecting and  discharging  surface  water  upon  his  land, 
and  incidentally,  for  damages.  Decree  for  complain- 
ant and  respondent  appeals.     Reversed  and  remanded. 

John  R.  Tyson^  and  T.  H.  Seay,  for  appellant.  If 
the  property  of  respondent  is  urban  property,  a  fact 
not  negatived  by  the  averments  of  the  bill,  the  court 
will  find  that  fact  to  be  true,  and  that  fact  will  defeat 
the  right  to  relief. — Rapier  t\  Oulf  City  P.  Co,,  64  Ala. 
330;  Hall  v.  Rising,  141  Ala.  431;  87  Am.  Dec.  625. 
The  amendment  did  not  eliminate  or  correct  the  origi- 
nal bill,  but  merely  added  a  paragraph,  and  although 
demnrrers  were  sustained  to  the  original  bill,  the  court 
erred  in  failing  to  sustain  the  same  demurrers  to  the 
amended  bill. — Friedman  v.  Fennell,  94  Ala.  570.  The 
bill  should  show  with  clearness  all  matters  essential  to 
complainant's  right  to  relief. — 16  Cyc.  228;  Reese  v. 
UcGurdy,  121  Ala.  425,  and  cases  there  cited.  Each 
alternative  must  show  a  good  cause  of  action  to  render 
the  bill  immune  against  demurrer. — David  v,  Shepard, 
40  Ala.  587;  Taylor  v.  Dwyer,  131  Ala.  90.  Unless  the 
respondent  was  charged  with  the  maintenance  and  re- 
pair of  the  sewer,  it  would  not  be  liable  for  overflows 
caused  by  a  stoppage  of  the  sewer  from  natural  causes. 

C.  H.  ROQUBMOBB,  and  E.  T.  Geaham^  for  appellee. 
Whether  the  property  be  urban  or  rural,  the  upper  pro- 
prietor has  no  right  to  collect  surface  water  in  ditches 
or  other  artificial  channels  and  precipitate  it  in  increas- 
ed volume  or  unusual  manner  upon  lower  land. — C.  of 
6a.  V,  Windham,  126  Ala.  552;  S.  A.  M.  R.  R.  Co.  v. 
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Buford,  106  Ala.  303;  Crabtree  v.  Baker,  75  Ala.  91; 
Ninninger  v.  Norwood,  72  Ala.  277;  Hughes  v.  Ander- 
son, 68  Ala.  280;  Crommelin  v.  Cox,  30  Ala.  318;  Polly 
V.  McCall,  37  Ala.  20;  30  A.  &  E.  Enc.  of  Law,  335,  337, 
338,  340,  and  note  3.  Under  these  authorities  it  is  sub- 
mitted that  the  bill  was  sufiBcient  in  all  its  aspects,  and 
that  under  the  evidence  the  court  properly  granted  the 
relief  prayed. 

MAYFIELD,  J. — This  suit  is  for  injunction  to  re- 
strain the  defendant  from  discharging  drainage  and 
surface  water  upon  complainant's  land,  and,  incidental- 
ly, to  recover  damages  therefor.  The  equity  of  such 
bills  in  this  state  is  well  settled  by  a  long  line  of  author- 
ities. See  the  case  of  Walshe  v.  Dwight  Manufacturing 
Co,,  infra,  59  South.  630,  which  states  the  law  and 
cites  the  authorities. 

The  appeal  is  taken  from  an  interlocutory  decree 
overruling  demurrers  to  the  bill  as  last  amended.  It  is 
insisted  by  appellant  that  the  bill  is  defective  in  failing 
to  allege  or  show  whether  the  locus  in  quo  is  within 
or  without  the  city  of  Montgomery.  It  is  true,  as  is 
contended  by  appellant,  that  the  law  fixing  and  defin- 
ing the  rights  and  duties  of  owners  of  land  to  control 
and  dispose  of  surface  water  is  different  in  municipal- 
ities from  that  applying  in  the  country.  This  difference 
has  been  repeatedly  pointed  out  by  this  and  other 
courts.  In  the  case  of  Hall  v.  Rising,  141  Ala.  433,  37 
South.  587,  it  is  said :  "The  rule  adopted  in  this  state 
from  the  civil  law,  which  in  general  makes  land  legally 
subservient  to  the  natural  flowage  of  surface  water, 
does  not  apply  under  the  artificial  conditions  created  by 
the  building  of  cities  and  the  improvement  of  city  lots. 
Such  in  application  has  been  recognized  in  cases  where- 
in the  court  has  affirmed  the  rule  referred  to. — Farris 
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d  McCurdy  v.  Dudley,  78  Ala.  124  [56  Am.  Rep.  24] ; 
Crabtree  r.  Baker,  75  Ala.  94  [51  Am.  Rep.  424] ;  Xin- 
ninger  v,  Norwood,  72  Ala.  277  [47  Am.  Rep.  412].  See, 
also,  Gould  on  Waters,  §  277;  Hentner  r.  Teen,  132  Pa. 
216  [18  Atl.  1114] ;  Phillips  i\  Waterhoufte,  69  Iowa, 
199  [28  N.  W.  539,  58  Am.  Rep.  220].^' 

Mr.  Parnham,  in  his  most  excellent  work  on  Waters 
and  Water  Rights  (volume  2,  §  171b,  pp.  909,  910), 
thus  states  the  rule  as  to  city  property:  ^'Adjoining 
proprietors  have  a  right  to  improve  their  property  as 
they  see  fit,  and  one  cannot  complain  of  the  ordinary 
injuries  consequent  upon  the  other's  improvements. 
This  rule  includes  the  altering  of  the  grade  of  the  prop- 
erty, so  that  one  cannot  complain  if,  by  reason  of  the 
other's  raising  the  surface  of  his  land,  the  natural  flow 
of  surface  water  is  changed,  excepting  so  far  as  the  in- 
terference may  be  with  a  natural  swale  or  depression 
which  forms  a  natural  outlet  for  surface  water,  and  in 
such  cases  the  better  reason  denies  the  right  to  inter- 
fere unless  a  substitute  for  it  is  furnished.  Municipal 
corporations  are  entitled  to  the  benefit  of  this  rule. 
Consequently,  when  they  do  more  than  merely  raise  the 
grade  of  a  street,  they  are  not  liable  for  thereby  pre- 
venting surface  water  from  flowing  onto  the  strwt  from 
adjoining  property,  except  in  some  states  which  refuse 
to  permit  any  interference  with  the  natural  course  of 
drainage;  nor  are  they  liable  for  causing  the  water  to 
flow  in  the  other  direction  onto  the  adjoining  property. 
There  is,  therefore,  no  duty  to  provide  for  the  carrying 
away  the  water  so  interfered  with.  In  Wakefield  v. 
Netcell,  12  R.  I.  75,  34  Am.  Rep.  598,  this  absence  of 
liability  is  placed  upon  the  ground  that  the  usual 
changes  of  grade  must  be  presumed  to  have  been  con- 
templated and  i)rovided  for  at  the  laying  (mt  of  the 
highway." 
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The  rule  is  thus  stated  by  the  New  Jersey  court,  in 
the  case  of  Field  v.  West  Orange,  36  N.  J.  Eq.  119-121 : 
"And  though,  by  our  law,  there  is  no  redress  for  the 
injury  done  by  the  diversion  of  the  surface  water  in 
the  grading  or  regulation  of  streets,  the  doctrine  can- 
not be  applied  so  as  to  give  license  to  municipal  author- 
ities to  discharge  the  waters  of  streets  on  private  prop- 
erty, thus  condemning  it  to  the  use  of  the  public  with- 
out comi)ensation.  Such  an  aplpication  of  the  doctrine 
would  not  only  be  unreasonable,  but  would  sanction 
flagrant  and  manifest  injustice.  A  landowner  has  no 
right  to  cause,  by  means  of  artificial  trenches  or  other- 
wise, the  natural  mode  of  discharge  of  surface  water 
from  his  land  on  that  of  his  neighbor  to  be  changed  to 
the  injury  of  the  land  of  the  latter,  by  conducting  it 
by  new  channels  in  unusual  quantities  to  or  on  a  par- 
ticular part  or  parts  of  the  latter's  land. — ^Washb.  on 
Easements,  353;  Ang.  on  Water  Courses,  108;  Bellows 
i\  Sackett,  15  Barb.  [N.  Y.]  96;  Foot  v.  Bronson,  4 
Lans.  [N.  Y.]  47.  He  has  no  right,  for  example,  to 
build  a  house  on  his  land,  to  collect  rainfall  in  a  gutter 
on  it,  and  to  discharge  it  by  a  spout  on  his  neighbor's 
land.  ♦  ♦  ♦  The  law  on  that  subject  is  well  stated 
by  Judge  Dillon  as  follows:  "Authority  to  establish 
grades  for  streets,  and  to  graduate  them  according- 
ly, involves  the  right  to  make  changes  in  the  surface  of 
the  ground  which  may  effect  injuriously  the  adjacent 
property  owners;  but  where  the  power  is  not  exceeded 
there  is  no  liability,  unless  created  by  statute,  and  then 
only  in  the  mode  and  to  the  extent  provided,  for  the 
consequences  resulting  from  its  being  exercised  and 
properly  carrie<l  into  execution.  On  the  one  hand,  the 
owner  of  the  property  may  take  such  measui-es  as  he 
deems  expedient  to  keep  surface  water  off  from  him,  or 
turn  it  away  from  his  premises  onto  the  street ;  and,  on 
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the  other  hand,  the  municipal  authorities  may  exercise 
their  powers  in  respect  to  the  graduation,  improvement,, 
and  repair  of  streets  without  being  liable  for  the  conse- 
quential damages  caused  by  surface  water  to  adjacent 
property.' — Dill,  on  Munc.  Corp.  §  798.  The  same  learn- 
ed and  judicious  author  withholds  his  assent  from  the 
doctrine  that  corporate  authorities,  by  reason  of  their 
control  over  streets  and  their  power  to  grade  and  im- 
prove them,  have  the  legal  right  intentionally  to  divert 
the  water  therefrom  to  protect  the  streets  and  discharge 
it  on  the  land  of  an  adjacent  proprietor,  it  may  be  to 
its  destruction. — Id.  §  799.  The  landowner  is  indeed 
compelled  to  bear  (if  he  cannot  himself  protect  his  prop- 
erty against  them)  the  consequences  naturally  flowing 
from  grading  and  regulating  the  .streets;  but  he  is 
not  compelled  to  submit  to  the  destruction  or  injury 
of  his  land  by  intentional  diversion  of  the  water  from 
the  streets  to  and  on  his  property  for  the  benefit  of 
the  public.  The  municipal  authorities  have  no  right  to 
single  him  out  to  bear,  without  compensation  therefor^ 
a  public  burden  to  the  relief  of  the  property  of  his 
neighbors." 

Of  course,  the  rights  of  individual  owners  in  cities 
are  not  greater  than  those  of  the  city  itself,  as  to  the 
control  and  discharge  surface  water.  The  same  learned 
court,  on  a  subsequent  appeal  of  the  case  last  cited,  said : 
"The  broad  doctrine  declared  by  some  courts — that  no 
right  of  any  kind  can  be  claimed  in  the  flow  of  surface 
water,  and  that  neither  its  retention,  diversion,  repul- 
sion, or  altered  transmission  will  constitute  an  acti<m- 
able  injury — has  never  been  adopted,  in  all  its  length 
and  breadth,  in  this  state.  The  Supreme  Court  has,  how- 
ever, held  that,  where  damage  results  to  an  individual 
from  the  discharge  of  surface  water  upon  his  laud,  in 
consequence  of  the  proper  exercise  of  power  granted 
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to  a  municipality  to  make  and  grade  highways,  no  legal 
liability  exists.  Injury  may  be  suffered,  but  in  such 
case  no  damages  can  be  recovered. — Durkes  v.  Town 
of  Union,  38  N.  J.  Law,  21."  Field  i\  West  Orange, 
46  X.  J.  Eq.  185,  2  Atl.  236.  This  court  held,  in  the 
case  of  Arndt  v.  Cullman,  132  Ala.  540,  31  South.  478, 
90  Am.  St.  Rep.  922,  that  a  city  is  bound  to  protect  a 
lot  from  the  overflow  from  a  street,  where  the  watei-s 
are  diverted  from  their  natural  channel,  although  the 
lot  is  below  the  grade  of  the  street. 

The  bill  in  this  case  contains,  among  others,  the  fol- 
lowing averment:  ^'The  defendant  reconstructed  some 
of  its  traclis  and  roadbeds,  and  collected  a  great  amount 
of  the  surface  rainwater  draining  from  said  hillside, 
and  diverted  the  natural  flow  of  the  said  water  by  turn- 
ing a  large  portion  of  it  into  artificial  ditches,  and  by 
turning  some  of  it  into  sewers,  which  had  not  thereto- 
fore been  used  for  such  drainage,  and  precipitated  said 
water  upon  said  land  of  your  orator,  thereby  overflow- 
ing and  flooding  said  land  under  all,  or  nearly  all,  of 
said  houses,  causing  the  land  to  become  wet  and  sobby 
and  to  stand  under  water,  and  also  overflowing  and 
flooding  the  street,  or  a  great  portion  of  the  street, 
upon  which  your  orator's  land  fronts.-'  This  averment 
was  sufficient  to  give  the  bill  equity,  whether  the  locus 
in  quo  was  within  or  without  the  city;  and  hence  it 
Avas  not  necessary  for  the  bill  to  show  whether  the 
lands  were  within  or  without  the  municipal  boundaries. 

The  amended  bill,  however,  was  subject  to  one  ground 
of  demurrer  interposed  thereto.  It  contained  the  fol- 
lowing averment:  "Prior  to  the  diversion  of  the  sur- 
face rainwater,  herein  complained  of,  a  large  quantity 
of  the  rainwater  falling  upon  the  hills  south  of  the  coal 
chute  and  sandhouse  as  shown  by  said  map  naturally 
drained  off  the  land  in  such  manner  and  direction  as 
not  to  injure  orator's  property;  that  in  order  to  take 
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oflf  all  or  a  part  of  this  water  there  was  and  is  a  large  un- 
derground sewer,  beginning  at  a  point  between  defend- 
ant's sandhouse  and  coal  chute  and  just  south  of  the 
same,  and  running  west  under  defendant's  yard  tracks 
and  its  main  track,  and  under  the  track  of  the  Louis- 
ville &  Nashville  Railroad  Company.  Orator  avers 
that  when  this  surface  rainwater  drained  oflf  naturally, 
or  through  said  sewer,  it  did  not  aflfect  or  injure  his 
property.  Your  orator  further  avers  that  the  defend- 
ant has  diverted  the  natural  flow  or  drainage  of  this 
surface  rainwater  by  the  following  scheme  of  drainage ; 
that  is,  the  underground  sewer,  above  referred  to,  has 
been  stopped  up  by  the  defendant,  or  defendant  has 
allowed  the  same  to  become  stopped  up  by  sand  and 
dirt/'  It  thus  appears  by  this  averment  that,  with 
the  sewers  open,  plaintiflPs  land  was  not  damaged  or 
injured,  but  that  it  was  injured  in  consequence  of  the 
sewer  or  drain  becoming  stopped  up.  It  is  also  herein 
alleged,  in  the  alternative,  that  the  defendant  either 
stopped  up  the  sewer  or  allowed  it  to  be  stopped  up. 
In  order  to  render  defendant  liable  for  allowing  the 
drain  to  become  stopped  up,  some  duty  on  its  part  must 
be  shown  to  keep  it  open;  and  no  such  duty  is  shown. 
For  aught  that  appears,  this  defendant  may  not  have 
had  the  right,  much  less  have  been  charged  with  the 
duty,  to  open  the  sewer  or  to  prevent  its  being  stopped 
up. 

In  order  for  alternative  averments  to  be  good,  each 
alternative  must  show  a  right  of  action.  A  chain  is  no 
stronger  than  its  weakest  link.  The  demurrer  took  this 
point,  and  it  should  have  been  sustained. 

Reversed  and  remanded. 

DowDELL,  C.  J.,  and  Simpson^  Anderson^  and  Sayub^ 
JJ.,  concur.  McClellan^  and  Sombrville^  JJ.,  concur 
in  the  conclusion  only. 
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City  of  Birminghain  v.  Wills. 

Bill  to  Enjoin  Enforcement  of  Assessment  for  Local 
Improvement. 

(Decided  February  17,  1912.    Rehearing  denied  April  25,  1912. 
59  South.   173.) 

1.  Equity;  Bill;  Demurrer;  Presumptions;  Official  Acts. — The 
validity  of  official  acts,  and  the  regularity  of  official  proceedings  are 
presumed;  hence,  a  bill  to  enjoin  an  assessment  for  local  improve- 
ment which  does  not  allege  that  there  was  a  failure  to  prepare  the 
assessment  roll,  to  give  notice  of  the  time  and  place  at  which  objec- 
tions and  defenses  would  be  heard,  and  determined,  preliminary  to 
the  final  adjudication  of  the  assessment  (sees.  1377,  1379,  Code  1907), 
that  the  amount  assessed  against  complainant's  property  is  in  excess 
of  the  benefits  derived  or  that  there  was  any  fraud  in  the  proceed- 
ing, or  that  complainant  appeared  and  objected  at  any  step  of  the 
proceeding,  is  subject  to  demurrer  as  these  matters  must  be  taken 
against  complainant. 

2.  Municipal  Corporation;  Public  Improvements;  Assessments; 
Pouter  to  Levy, — While  municipal  corporations  are  without  inher- 
ent power  to  levy  assessments  for  public  improvement,  and  the  au- 
thority therefor  must  be  found  in  a  statute,  and  the  statutorj-  au- 
thority strictly  followed,  yet  the  clearly  expressed  legislative  pur- 
pose, within  constitutional  limitations,  must  be  given  effect,  includ- 
ing those  incidental  and  inferential  powers  essential  to  carry  Into 
effect  those   powers  specifically   granted. 

3.  Same;  Preliminary  Hearing  of  Objection. — Under  sections  1361, 
1362,  and  1364,  Code  1907,  the  first  hearing  is  not  Jurisdictional,  but 
merely  advisory,  it  not  being  contemplated  that  objections  or  pro- 
tests going  to  the  validity  of  the  ultimate  assessment  to  be  made 
shall  be  determined,  but  merely  affording  the  property  owners  an 
opportunity  to  interpose  objections,  yet  permitting  the  governing 
body  of  the  municipality  to  proceed,  notwithstanding  the  objections. 

4.  Same;  Preliminary  \otice. — The  Legislature  could,  under  the 
Constitution,  have  left  the  question  of  whether  public  improvement 
should  be  made,  to  the  discretion  of  the  governing  body  of  the  mu- 
nicipality without  the  preliminary  notice  to  the  proi)erty  owners  re- 
quired by  sees.  1362,  1363,  1364,  Code  1907. 

5.  Same;  Constitutional  Provisions. — A  property  owner  has  the 
right  to  insist  only  that  public  improvements  be  undertaken  by  leg- 
islative authority,  and  that  the  property  be  benefitted  to  an  extent 
equal  to  the  amount  assessed  against  it. 

6.  Same;  Assessments;  Hearing;  Necessity. — Whether  property 
has  been  benefitted  by  a  public  improvement  to  an  extent  equal  to 
the  assessment  against  it.  Is  a  Judicial  question,  and  on  this  ques- 
tion the  property  owner  is  entitled  to  notice  and  a  hearing. 
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7.  Same;  Preliminary  Proceedinms ;  Estoppel  to  Deny. — ^While  the 
preliminary  notice  to  property  owners  of  a  proposed  public  improve- 
ment, and  all  other  steps  preliminary  to  the  notice  of  assessment,  and 
the  assessment  itself  must  be  observed  (sees.  1361,  et  seq.  Code 
1907),  yet  it  may  be  waived  and  a  person  failing  to  appear  or  object 
at  the  final  hearing  is  estopped  under  section  1281,  Code  1907  from 
attacking  the  validity  of  the  assessment,  either  for  defects  and  omis- 
sions in  the  preliminary  proceedings  or  for  mere  errors  or  irreg- 
ularities. 

8.  Quieting  Title;  Cloud;  Public  Improvement;  Assessment. — A 
bill  to  enjoin  the  enforcement  of  a  municipal  assessment  for  pub- 
lic improvements  cannot  be  maintained  as  a  bill  to  quiet  title  or 
remove  a  cloud  where  it  appears  that  the  lien  claimed  by  the  city 
is  a  valid  Hen,  that  the  city  does  not  dispute  complainant's  title 
or  claim  any  interest  in  the  proi)erty.  except  that  given  by  the 
assessment  lien,  and  that  it  is  proceeding  to  enforce  such  lien  in 
the  manner  prescribed  by  law. 

(Simpson,  J.,  dissents.) 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  H.  A.  Pearce. 

Bill  by  E.  D.  Wills  and  others  against  the  City  of 
Birmingham  to  enjoin  the  city  from  enforcing  the  col- 
lection of  an  assessment  for  public  improvement,  and  to 
cancel  the  lien  as  cloud  on  title.  From  a  decree  grant- 
ing relief  respondent  appeals.    Reversed  and  remanded. 

ROMAINE  Boyd,  for  appellant.  There  is  no  equity  in 
the  hill— McCuUough  r.  Man/land,  4  Wheat.  31«; 
Coley's  Const.  Lim.  587-8;  Page  &  Jones  on  Taxation, 
sec.  918;  sec.  1381,  Code  1907.  In  the  absence  of  an 
averment  of  want  of  notice  and  other  acts,  the  law  will 
presume  notice  and  a  compliance  with  the  statutory  re 
quirements  since  the  validity  of  the  official  acts,  and  the 
regularity  of  official  proceedings  are  always  presumed. 
—44  Pac.  915;  33  Pac.  987;  60  III.  App.  654;  48  111. 
296;  102  N.  W.  529;  34  Md.  558;  82  X.  W.  495;  15  N. 
E.  795;  19  N.  E.  184;  7  N.  E.  108;  38  N.  E.  33;  16  N. 
E.  108;  47  Cal.  42.  It  therefore  only  remains  to  consid- 
er the  constitutionality  of  section  1381,  Code  1907,  and 
this  section  is  fully  sustained  by  the  following  authority . 
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A.  The  wide  discretion  of  the  Legislature  in  determin- 
ing the  nature  and  kind  of  notice  to  be  given.— Ci/y  of 
Decatur  v.  Brock,  54  South.  209;  210  U.  S.  177;  80  N. 
E.  127;  181  U.  S.  39;  204  U.  S.  241;  2  Elliott  on  RoadK 
&  Streets,  sec.  738,  and  cases  cited.     B.  The  power  of 
legislatures  to  prescribe  the  effect  of  irregularity.— 188 
Mass.  223;  114  N.  W.  1119;  27  Atl.  801;  82  K.  E.  633; 
5  Am.  St.  Rep.  637;  94  Wis.  561.    C.  The  power  of  the 
Legislature  as  to  fixing  notice,  hearings,  or  the  giving  or 
prohibiting  of  appeals  is  almost  unlimited. — 164  U.  S. 
112 ;  191  U.  S.  510.    D.  The  powder  to  make  final  assess- 
ment is  properly  given  the  city  council. — 113  111.  296; 
24  Pac.  771;  54  Pac.  774.     Personal  notice  is  not  nec- 
essary.— Montgomery  v.  Birdsong,  126  Ala.  632 ;  Barton 
V.  Avondale,  147  Ala.  458 ;  Cooley  on  Taxation,  62.    E. 
It  is  within  the  power  of  the  Legislature  to  declare  Avhat 
shall  constitute  a  lien,  within  constitutional  limitation. 
— 19  A.  &  E.  Enc.  of  Law,  23.    In  this  case  the  property 
owner  had  his  day  in  court,  and  the  statute  was  com- 
plied with. — City  of  Woodlawn  v,  Durham,  50  South. 
356.    If  complainant  has  any  standing  in  any  court,  it 
would  be  in  a  court  of  law,  and  his  remedy  would  be 
by  certiorari. — City  of  Netc  Decatur  v.  Brock,  supra: 
Montgomery  v.  Birdsong,  supra;  Garner  v.  City  of  An- 
niston,  2  Ala.  App.  389.     The  bill  is  not  maintainable 
as  a  bill  to  quiet  title. — City  of  Ensley  v.  McWiUiams, 
145  Ala.  159.     The  facts  in  the  bill  do  not  constitute  a 
cloud  on  title. — Birmingham  i\  McCormick,  49  South. 
Ill;  Parker  v,  Boutwell,  119  Ala.  297;  Ensley  r.  Mr- 
Willia7ns,  supra;  Tarrant  i\  Mobile,  101  Ala.  559.     The 
bill  presents  a  strong  case  of  equitable  estoppel. — Her- 
man on  Estoppel,  sec  1221 ;  2  Elliot  on  Roads  &  Stre<^ts, 
sec.  736,  21  N.  E.  1083;  16  N.  E.  501;  30  Ind.  1192;  65 
Atl.  198;  53  Atl.  199.    As  to  the  sufficiency  of  descrip- 
tion of  plans,   specifications,   materials,   termini,   etc., 
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see:  Hart  on  i\  Avondale,  supra;  1  Elliott  on  Roads  & 
Streets,  sec.  621,  626;  49  N.  E.  574;  45  N.  E.  570;  56 
X.  W.  97 ;  5  Atl.  152.  In  conclusion  counsel  insist  that 
the  Legislature  constitutionally  provided  a  waiver 
of  defects  and  omissions,  that  appellee  waived  all  these 
matters,  and  that  sec.  1381,  Code  1907,  is  conclusive 
of  this  case.— 103  N.  W.  381;  92  N.  W.  657;  15  Pac. 
825;  84  Pac.  51. 

F.  E.  Blackbi'rn,  and  Richard  H.  Fries,  for  appel- 
lee. The  doctrine  of  presumption  that  public  oflScials 
have  done  their  duty  does  not  apply  to  tax  matters. — 
Oliver  r.  Robinson,  58  Ala.  53;  16  It.  505;  Blackwell  on 
Tax  Title,  42-72.  A  judgment  or  record  void  for  want  of 
jurisdiction  may  be  assailed  collaterally  or  directly. — 
Freeman  on  Judgments,  sec.  120;  30  111.  119.  Consent 
cannot  confer  jurisdiction  in  tax  matters. — Scales  v. 
Ah  is,  12  Ala.  Q17;  Elliott  i\  Eddings,  24  Ala.  508;  40  N. 
E.  752;  28  Cyc.  1014.  Every  requirement  of  the  statute 
must  be  fully  complied  with  to  confer  jurisdiction,  as 
there  is  no  inherent  power  in  a  municipality  to  make 
public  improvements  and  assess  private  property  there- 
for.—(/(irwer  i\  City  of  Anniston,  2  Ala.  App.  389. 
Whether  section  1381  be  termed  consent,  waiver  or  es- 
toppel, it  simply  means  that  the  proi)erty  owner  will 
not  be  heard  to  complain  and  make  objection  after  a 
certain  specified  time.— 103  N.  W.  381 ;  92  N.  W.  657 ; 
41  N.  W.  617;  108  N.  W.  1036;  111  X.  W.  432;  134  Ir. 
97;  45  X.  W.  710;  15  Pac.  835;  32  111.  192;  84  Pac. 
52;  27  Pac.  435;  69  X.  E.  150;  40  X.  E.  755;  2  Page 
&  Jones  on  Taxation,  sec.  1015  and  1030;  28  Cyc.  1014; 
81  South.  407.  The  ordinances  and  assessments  are 
invalid,  as  by  the  exceptions  therein  provided  for  the 
exact  amount  and  extent  of  improvement  are  left  in 
doubt  and  uncertainty. — ^38  Pac.  Rep.  881 ;  45  Am.  St. 
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Rep.  34;  Coff man's  Case,  55  South.  500.  On  the  gen 
eral  proposition  of  delegation  of  authority  to  any  sub- 
ordinate officer  of  the  municipality  rendering  void  the 
entire  proceedings,  see  Harton  v.  Avondale^  147  Ala. 
458;  33  N.  E.  602;  2  Page  &  Jones,  sec.  860;  62  N.  E. 
780;  6  N.  Y.  92;  46  Cal.  68;  47  Pac.  777;  46  N.  E.  794; 
City  Council  of  Montgomery  v.  Foster,  133  Ala.  587. 
The  bill  contains  equity  as  it  contains  all  the  necessary 
averments  required  by  sections  5443  and  5444,  Code 
1907;  Coffman's  Case,  supra;  Adler  v,  SulUvan,  115 
Ala.  582;  Chaney  v.  Nathan,  110  Ala.  255;  Whittaker 
V.  VanHoose,  47  South.  741;  Interstate  B.  d  L.  Assn. 
V.  Stocks,  124  Ala.  109.  It  is  a  well  settled  rule  that 
equity  does  not  work  by  piece  meal,  and  that  having  ac- 
quired jurisdiction  for  one  purpose,  will  retain  it  for 
complete  relief. — Whaley  t\  Wilson,  112  Ala.  627;  Kil- 
gore  v.  Kilgore,  103  Ala.  614 ;  Va,  Co.  v.  Hail,  93  Ala. 
542;  Booth  v.  Foster,  111  Ala.  312.  The  ordinance 
being  void,  the  assessment  made  under  it  is  invalid, 
and  remains  a  cloud  upon  title  of  complainant  that 
equity  has  jurisdiction  to  remove. — City  of  Montgom- 
ery V.  Foster,  133  Ala.  587. 

SAYRE,  J.— The  bill  in  this  case  was  filed  for  the 
purpose  of  preventing  by  injunction  the  enforcement  of 
an  assessment  for  local  improvement.  The  proceeding 
for  the  assessment  was  begun  by  the  city  of  Graymont. 
Pending  the  improvement,  that  city  became  incorporat- 
ed into  the  city  of  Birmingham  which  thereby  succeed- 
ed to  all  its  powers,  rights,  and  liabilities,  and  there- 
upon carried  the  work  to  completion.  In  his  bill  com- 
plainant avers  that  the  proceedings,  by  which  the  de- 
fendant and  its  predecessor,  the  city  of  Graymont, 
sought  to  fasten  a  lien  upon  his  property,  failed  to  fol- 
low the  statute  made  for  such  cases,  and  were  defective 
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in  various  respects:  The  original  ordinance,  putting 
the  improvement  on  foot,  fails  to  sufficiently  describe 
the  general  character  of  the  material  to  be  used  in 
making  the  pavement  provided  for;  it  fails  to  describe 
sufficiently  the  nature  and  extent  of  the  worlc  proposed ; 
it  provides  that  no  sidewalks  are  to  be  paved  where, 
in  short,  the  work  had  already  been  done  by  the  abut- 
ting property  owner;  it  delegates  the  power  and  au- 
thority of  the  city  council  of  Graymont  to  the  city  en- 
gineer in  that  he  is  required  to  fix  and  determine  spec- 
ifications ;  neither  the  grade  of  the  said  street,  Smithei*s 
Boulevard,  nor  the  grade  of  the  curb  along  the  same, 
was  ever  legally  established  by  ordinance,  resolution,  or 
otherwise,  prior  to  the  adoption  of  the  resolution  pro- 
viding for  the  improvement.  He  avers  also  that  the 
final  resolution  of  the  board  of  commissioners  of  the 
city  of  Birmingham,  fixing  and  making  final  the  assess- 
ment, is  illegal  for  various  reasons :  Because  the  orig- 
inal resolution  adopted  by  the  city  council  of  Gray- 
mont never  became  effective  by  reason  of  the  fact  that 
said  resolution  was  not  published  in  any  newspaper  nor 
posted  within  the  city  of  Graymont  as  required  by  law ; 
because  said  original  resolution  was  defective  for  the 
reasons  already  stated;  because  the  specifications  pre- 
pared by  the  city  engineer  called  for  work  and  mate- 
rials not  within  the  contemplation  of  the  original  reso- 
lution ;  because  no  estimates  of  the  cost  of  the  improvt»- 
ment  were  made  and  filed  with  any  officer  of  the  city  of 
Graymont  prior  to  the  adoption  of  the  final  resolution 
ordering  the  improvement  to  be  done;  because  during 
the  progress  of  the  work  the  materials  to  be  used  were 
changed,  and  its  cost  to  the  owners  of  abutting  proper- 
ty was  increased  by  widening  the  driveway  to  be  paved 
and  by  altering  the  curb  lines.  And  for  each  of  these 
reasons,  the  averment  is,  the  assessment  against  com- 
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plainant's  property  is  illegal,  null,  and  void.  The  court 
below  overruled  a  demurrer,  assigning  many  grounds 
interposed  by  the  oily  of  Birmingham,  and  this  appeal 
seeks  to  review  that  ruling. 

An  outline  of  the  statute  authorizing  improvements 
of  this  character  by  municipal  corporations,  the  cost 
of  which  may  be  assessed  against  the  abutting  property, 
will  make  sufficiently  plain  the  nature  and  extent  of 
the  departure  from  statutory  requirement  of  which  the 
appellee  complained  in  the  court  below.  The  entire 
statute  is  to  be  found  in  sections  1359-1420  of  the  Code 
of  1907.  Sections  requiring  attention  in  this  connec- 
tion may  be  epitomized  as  follows :  There  must  first  be 
an  ordinance  or  resolution  determining  the  execution 
of  the  work  (but  only  tentatively,  as  wdll  appear),  de- 
scribing its  nature  and  extent,  the  general  character  of 
the  materials  to  be  used,  the  street  to  be  improved,  and 
the  location  and  terminal  points  of  the  improvement. 
The  resolution  must  direct  full  details,  drawings,  plans, 
specifications,  and  surveys  of  the  work,  and  estimates 
of  the  cost  be  prepared,  or  plans  already  prepared  may 
be  adopted. — Code,  §  1361.  Details,  specifications,  etc., 
and  estimates  must  be  placed  on  file  where  property 
owners  may  examine  same,  and  the  ordinance  or  reso- 
lution shall  appoint  a  time,  not  less  than  two  weeks 
after  the  first  publication  thereof,  to  hear  objections  to 
the  improvement,  the  manner  of  making  the  same,  or 
the  character  of  the  material  to  be  used.  Section  1362. 
The  ordinance  or  resolution  must  be  published  once  a 
week  for  two  weeks  in  some  newspaper  published  in 
the  city  or  town,  or,  if  there  be  no  such  newspaper,  in 
a  newspaper  of  general  circulation  therein,  or  by  post- 
ing for  two  weeks  in  three  public  places  therein.  Sec- 
tion 1363.  At  the  meeting  property  owners  shall  be 
heard  to  object,  and  such  objections  must  be  considered, 
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and  then  the  council  may  confirm,  amend,  modify,  or 
rescind  the  original  ordinance  or  resolution.  If  a  ma- 
jority of  property  owners  object,  the  improvement  shall 
not  be  made  unless  ordered  by  a  two- thirds  vote  of 
those  elected  to  be  council.  Section  1364.  Before  the 
passage  of  the  final  resolution  or  ordinance,  if  the 
grade  of  the  street  has  not  been  established,  or  if  the 
improvement  necessitates  a  change,  the  grade  of  the 
street  and  of  the  curb  on  each  side  shall  be  fixed  by  or- 
dinance. Section  1366.  Bids  shall  then  l>e  advertised 
for  and  the  work  may  be  let  to  contract.  Section  1367. 
The  city  engineer-  must  supervise  the  work.  Section 
1368.  After  completion  and  acceptance  of  the  work, 
the  cost,  or  any  part  thereof,  may  be  assessed  in  fair 
proportion  against  abutting  parcels  of  land  to  the  ex- 
tent of  the  increased  value  of  such  parcels  by  reason 
of  the  special  benefits  derived  from  such  improvement. 
Sections  1370,  1371.  A  roll  of  property  is  then  pre- 
pared showing  each  parcel  and  the  amount  to  be  assess- 
ed against  it.  Section  1375.  The  roll  must  be  enter- 
ed upon  a  public  record.  Section  1376.  The  record 
book  is  to  be  delivered  to  the  city  clerk  who  shall  give 
notice  by  publication  one  time  in  s(mie  newspaper  pub- 
lished in  the  municipality,  or  of  general  circulation 
therein,  that  the  assessment  roll  has  been  delivered  to 
him,  and  is  open  to  inspection.  Section  1377.  The 
notice  must  contain  other  information  as  to  th(^  char- 
acter of  the  improvement.  Section  1379.  "At  a  time 
and  place  therein  menticmed,  not  less  than  twenty  days 
from  the  date  of  publication,  the  council  will  meet  to 
hear  and  determine  any  objections  or  defense  that  may 
be  filed  to  such  assessment  or  the  amount  thereof." 
Section  1378.  Owners  may  apix»ar  at  any  time  on  or 
before  the  date  named,  or  at  the  meeting,  and  file  "any 
objections  or  defense  to  the  proposed  assessment  against 
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said  property,  or  to  the  amount  thereof,  and  persons 
who  do  not  file  objections  in  writing  or  protests  against 
such  assessment  shall  be  held  to  have  consented  to  the 
same.  Section  1381.  The  council  must  hear  and  pass 
upon  objections.  Section  1382.  In  case  defects  ap- 
pear, supplementary  proceedings  of  the  same  general 
character  as  those  prescribed  in  the  first  place  may  he 
had  to  cure  such  defects.  Section  1380.  The  council 
then  proceeds  to  fix  by  order  or  resolution  the  amount 
of  the  assessment  against  each  lot  or  tract  of  land  de- 
scribed and  included  in  said  assessment  roll,  which 
shall  be  a  lien  thereon.  Section  1834.  Any  person  ag- 
grived  may  appeal  to  the  circuit  court  or  any  other 
court  of  like  jurisdiction.  Section  1389.  On  the  ap- 
peal the  court  "shall  determine  whether  or  not  such  as- 
sessment exceeds  the  increased  value  of  such  property 
by  reason  of  the  special  benefits  derived  from  the  im- 
provement, and  shall  render  judgment  accordingly.-^ 
Section  1394.  An  appeal  to  this  court  is  provided  for. 
Section  1396. 

Let  it  be  noted  at  this  point  that  there  is  no  aver- 
ment that  there  was  any  defect  or  default  in  the  notice 
required  by  sections  1377  and  1379  in  respect  to  the 
preparation  of  the  assessment  roll  and  the  time  and 
place  at  which  objections  and  defenses  would  be  heard 
and  determined  preliminary  to  the  final  adjudication 
of  the  assessment  against  each  parcel  of  property  and 
the  amount  thereof,  nor  is  it  complained  that  the 
amount  assessed  against  complainant^s  property  is  in 
excess  of  the  benefits  derived  from  the  improvement, 
nor  is  there  any  averment  of  fraud  in  the  proceeilings. 
Xor  does  it  appear  that  ccmiplainant  appeared  at  any 
stage  of  the  proceeding  for  the  purpose  of  interposing 
objections  or  defense.  The  validity  of  official  acts  and 
the  regularity  of  official  proceedings  are  always  to  he 
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presumed.  For  this  reason  {Page  v.  Baltimore,  34  Md. 
558;  Hellman  v.  Soulters,  114  Cal.  136,  44  Pac.  915,  45 
Pae.  1057;  Brown  t\  Chicago,  117  111.  21,  7  N.  E.  108; 
Montgomery  v.  Wasem,  116  Ind.  343,  15  N.  E.  795,  19 
X.  E.  184;  Martin  v.  Oscaloosa,  126  Iowa,  680,  102  N. 
W.  529;  BarkJey  t?.  Oregon  City,  24  Or.  515,  33  Pae. 
978),  and  because  on  demurrer  the  pleader  is  presum- 
ed to  have  stated  his  case  as  favorable  to  himself  as 
the  facts  would  admit,  these  things  must  be  taken 
against  the  complainant.  Complainant  attacks  the  as- 
sessment and  the  proceedings  leading  up  to  it  collater- 
ally. His  contention  is  that  the  defects  alleged  in  the 
proceedings  were  jurisdictional  and  that  their  presence 
is  suflBcient  to  I'ender  the  resultant  assessment  void  for 
all  purposes. 

Municipal  corporations  possess  no  inherent  power 
to  levy  assessments  for  local  improvements.  There  was 
no  such  power  at  the  common  law.  In  order  therefore 
to  justify  such  assessments,  it  is  necessary  that  author- 
ity for  them  be  found  in  legislative  act;  the  presump- 
tion being  that,  in  the  absence  of  legislative  grant  pro- 
viding for  a  special  source  of  revenue  for  public  im- 
provements, funds  for  that  purpose  are  to  be  raised  by 
an  exercise  of  the  power  of  general  taxation.  Local 
assessments  are  in  derogation  of  the  common-law  rights 
of  attingent  property  owners,  and  for  that  reason  it  is 
cotaimonly  .jsaid  that  the  statutory  authority  under 
which  they  are  levied  is  to  be  strictly  construed  and 
followed.  It  is  said  that  the  mode  of  procedure  i)re- 
scribed  by  the  statute  l)ecomes  a  measure  of  the  i)ower 
itself,  and  that  any  substantial  deviation  therefrom  will 
render  the  assessment  ineffectual  to  fasten  a  lien  ui)on 
the  proi)erty  affected  by  the  improvement.  These  con- 
siderations, however,  do  not  prevent  the  applicaticm  of 
well-settled    rules  of  statutory  construction,   and    tlie 
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clearly  expressed  legislative  purpose,  within  constitu- 
tional limitations,  must  be  given  effect,  including  those 
incidental  and  inferential  powers  necessary  as  means 
of  carrying  into  effect  the  power  specifically  granted. 
Judicial  opinions  have  differed  as  to  what  defects, 
lapses,  or  divergences  from  statutory  methods  cmght  to 
be  considered  as  jurisdictional  so  that  their  occurrence 
operates  to  invalidate  the  proceeding,  and  as  to  what, 
on  the  other  hand,  ought  to  be  taken  and  held  for  mere 
errora  and  irregularities  not  going  to  the  validity  of 
an  assessment  made  in  a  bona  fide  effort  to  follow  stat- 
utory power.  On  this  subject  there  is  a  great  number 
of  adjudicated  cases.  Many  of  them  are  cited  to  sec- 
tions 775,  776,  and  777  of  the  recent  work  of  Page  & 
Jones  on  Taxation  by  Assessment.  But  for  the  most 
part  they  deal  with  statutes  in  essential  respects  dif- 
ferent from  ours.  In  the  view  we  have  taken  of  our 
statute  and  the  proceeding  involved  in  this  case,  we 
have  not  found  it  necessary  to  draw  any  such  distinc- 
tion in  respect  to  the  defects  alleged  in  the  bill,  for 
we  have  placed  our  judgment  upon  complainant's  fail- 
ure after  due  notice  to  object,  when  and  where  he  had 
opportunity,  as  a  statutory  estoppel  to  now  complain 
in  the  manner  and  form  adopted  in  the  filing  of  this 
bill ;  such  estoppel  having  been  declared  by  the  Legisla- 
ture in  the  due  exercise  of  its  constitutional  power  to 
enact  laws. 

So  far  as  concerns  any  question  raised  on  this  ap- 
peal, the  Legislature  in  providing  a  method  of  local 
assessments  needed  to  consult  only  two  constitutional 
provisions.  The  one  relates  to  due  process  and  requires 
that  the  owner  of  the  property  against  which  an  assess- 
ment is  proposed  shall  have  reasonable  notice  and  a 
hearing — shall  have  his  day  in  court — the  other  forbids 
that  any  city,  town,  or  municipality  shall  make  any  as- 
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seflsment  for  improvements  against  abuttin*^  jn'operty 
in  excess  of  the  increased  vahie  of  sncli  property  by 
reason  of  the  special  benefits  derived  fnmi  such  im- 
provements. 

The  statute  discloses  a  scheme  carefully  (levis(»d 
(though  its  provisions  are  not  stated  at  all  points  in 
logical  sequence),  and  having  in  view  the  i)nrpose  to 
conclude  the  property  owner  unless  he  ai)pears  to  con- 
test the  final  assessment,  and  this,  we  think,  with  due 
observance  of  constitutional  guaranties.  As  has  been 
noted  already,  complainant  does  not  aver  lack  of  du«* 
notice  to  api)ear  and  defend  against  the  final  assess- 
ment. Nor  does  he  deny  that  he  allowed  the  assessment 
to  go  against  him  by  default.  True,  he  comi)lains  that 
the  notice,  required  by  the  statute  (secticms  i:{(>2,  VMVA) 
as  preliminary  to  action  on  the  i)art  of  the  city  ccmncil 
confirming  the  original  ordinance  or  resolution  by 
which  it  was  finally  determined  to  i)roceed  with  the 
work,  was  not  given  as  required  by  law.  Without  im- 
I)airing  the  argument  for  cmr  position,  we  nuiy  assume 
that  it  was  not  given  at  all,  for  that  default  might  havt» 
l)een  bnmght  to  the  attenticm  of  the  governing  board 
of  the  city  of  Hirmingham  at  the  hearing  fixed  for  the 
final  determination  of  the  assessment.  As  for  thc»  right 
to  confirm,  amend,  modify,  or  rescind  the  original  or- 
dinance or  resolution,  the  first  hearing  jH'ovided  for 
by  the  statute  is  not  jurisdictional,  but  advisory  only. 
The  statute  does  not  ccmtemiilate  at  this  jKunt  that  any 
objections  or  i)rotests  going  to  the  validity  of  the  ulti- 
mate assessment  shall  Ik^  determined.  It  atfords  to 
property  owners  in  general  an  op[)ortunity  to  present 
in  advance  such  objections  as  they  may  deem  proi)er 
to  the  policy  of  constructing  the  work  at  all  or  in  the 
manner  proposed.  The  city  council  has  a  perfect  right 
to  proceed  notwithstanding  such  protests  as  may  then 
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Ik;  made.  As  said  by  the  Supreme  Court  of  Indiana 
concerning  a  statute  similar  to  ours,  this  provisicm  for 
a  preliminary  hearing  "is  designed  to  prevent  the  city 
authorities  from  entering  inconsiderately  upcm  the  con- 
struction of  exiH^nsive  improvements,  withcmt  afford- 
ing the  projierty  ownei-s,  who  are  in  the  end  to  pay  for 
them,  the  oi)portunity  to  present  their  objections  at 
the  outset,  which  are  intende<l  to  be  rather  advisory  to 
the  c<mimon  council  than  otherwise.  •  •  ♦  The 
right  to  a  hearing  is  secured  to  each  jiroiK^rty  owner 
by  another  provision  of  the  act." 

As  a  matter  of  constitutional  right,  the  Legislature 
might  have  left  the  (piestion  whether  the  improveuu^nt 
should  be  made  to  the  discretion  of  the  city  council 
without  i)reliminary  notice  to  the  property  ownei's. 
The  theory  of  the  local  assessment,  or  betterment  tax 
as  it  is  freijuently  called,  is  that  the  individual  prop- 
erty owner  receives  in  increascnl  value  as  much  as  he 
contributes. 

The  only  considerati(ms  upon  which  the  proiK*rty 
owner  has  a  constitutional  right  to  insist  are  these: 
That  the  improvement  l>e  undertaken  by  legislative  au- 
thority, without  which  the  attempt  to  assess  its  cost 
against  property  w(mld  Im?  a  usurpation  of  the  power 
to  tax,  and  that  his  property  shall  be  benefltte<l  to  an 
extent  equal  to  the  amount  assesse<l  against  it.  Wheth- 
er his  proi>erty  has  been  so  l)euefited  is  essentially  a 
judicial  question  up(m  which  the  property  owner  is  en- 
titled to  notice  and  a  hearing. — Barber  Anphalt  Co.  t\ 
Kilijerton,  l-i>  Ind.  455,  25  N.  E.  436.  Said  the  Indiana 
court  in  another  case:  "It  is  essential  to  the  public 
good  that  the  necessity  for  street  and  other  improve- 
ments, and  the  cost  of  making  them,  and  such  other  pro- 
ceedings as  are  necessary  to  insure  the  prompt  execu- 
tion of  the  work,  Ik*  determined  and  taken  in  a  com- 
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paratively  summary  way.  *  *  *  If,  therefore,  tlie 
law  provides  for  giving  notice  and  for  a  nu^thod  wherv»- 
by  the  property  owner  may  ultimately  chaHenge  the 
correctness  of  the  assessment  made  against  his  i)rop- 
erty,  in  respect  to  whether  it  was  made  in  good  faith, 
without  intervening  mistiike  or  error,  and  according  to 
the  method  and  under  the  safe-guards  piovided  by  hnv, 
the  constitutional  provision  is  deemed  satisfied.'' — dar- 
vin  V.  Damsman,  114  Ind.  429,  16  N.  E.  cS2G,  5  Am.  St. 
Rep.  637.  In  the  third  edition  of  Elliott  on  Roads  and 
Streets,  §  699,  the  authors  say,  with  citation  of  nu- 
merous authorities,  that,  "while  we  regard  notice  jis 
indispensable,  we  do  not  believe  that  it  need  always 
l)e  given  during  the  initiatory  or  original  i)roct»edings; 
on  the  contrary  for  at  some  stage  of  the  proc(M*dings 
and  in  such  a  mode  as  to  give  the  party  an  o[)portunity 
to  l)e  heard  before  a  final  conclusion  is  reached,  it  will 
be  sufficient.  If  an  appeal  is  given,  clogged  by  no  un- 
reasonable or  embarrassing  burdens,  we  supjxise  that 
the  fundamental  principle  of  which  we  have  si)oken  is 
not  deviated  from.  Indeed,  it  may  be  stated  g(»nerally 
that,  if  a  full  opportunity  to  be  heard  is  given  befort* 
the  assessment  can  be  finally  collected  or  enforced, 
whether  before  the  board  or  council  on  an  ai)i)eal,  or 
even  in  a  suit  to  foreclose,  it  is  sufficient  to  satisfy  the 
constitutional  provision  requiring  due  i)rocess  of  law." 
And  at  another  place  in  the  same  work  it  is  said :  "In 
providing  the  mode  of  procedure,  the  Legislature  has 
a  very  broad  discretion,  and,  so  long  as  it  violates  no 
provision  of  the  Constitution,  its  enactments  must  b(» 
respected  and  enforced.  It  is  within  the  i)ower  of  the 
Legislature  to  declare  what  stei>s  shall  be  taken,  and, 
having  this,  power,  it  necessarily  follows  that  it  may 
provide  that  parties,  by  failing  to  object,  shall  be  held 
to  have  waived  objections.     If  there  is  power  to  i>re- 
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scribe  the  acts  that  shall  he  done  there  is  also  power 
to  declare  when  the  performance  of  such  acts  shall  be 
disi)ensed  with,  when  they  shall  be  regarded  as  waived, 
or  when  the  party  shall  be  held  estoi)i)ed  to  aver  that 
they  have  not  been  performed."  Section  7S8.  See,  in 
this  connection,  Movtffowery  r.  IHrdHong,  126  Ala.  6Ii2, 
28  S(mth.  522,  and  Uarfon  r.  Arondale,  147  Ala.  458, 
41  Sonth.  934. 

The  i)reliminary  notice,  and  all  those  other  steps 
l)reliminary  to  the  notice  of  the  assessment  and  the  as- 
sessment itself,  abont  the  absence  or  [)erversion  of 
which  the  bill  comi)lains,  are  provisicms  of  legjislative 
f^race.  Heinji;  writen  in  the  statute,  they  must  be  ob- 
served or  tlie  property  owner  may  at  the  final  hearing 
have  the  benefit  of  the  omission  of  such  of  them  as  may 
Ik*  considered  essential  where  there  has  been  no  waiver. 
Hut  their  omissicm  may  l)e  waived.  "A  party  may 
waive  a  rule  of  law  or  a  statute,  or  even  a  constitutional 
provision  enacted  for  his  benefit  or  protection,  where 
it  is  exclusively  a  matter  of  private  right,  and  no  con- 
siderati(ms  of  public  policy  or  morals  are  involved,  and, 
having  once  done  so,  he  cannot  subsequently  invoke  its 
l)rotecticm." — Sentenh  v.  Ladeir,  140  N.  Y.  463,  35  N. 
E.  650,  37  Am.  St.  Rep.  569;  Martin  r.  »S7(i/f,  62  Ala. 
240;  i<tate  r.  McFarland,  121  Ala.  45,  25  South.  625; 
AS7o/;e  r.  »S7f//f,  160  Ala.  94,  49  South.  823,  136  Am.  St. 
Rep.  69;  A>>c/  r.  State,  161  Ala.  25,  49  South.  824; 
Wolff  r.  Mr(}auf/h,  175  Ala.  299,  57  South.  754.  Now 
the  statute,  after  i)roviding  for  the  preparation  of  the 
assessment  roll,  by  which  for  the  first  time  the  ex- 
pense of  the  improvement  is  spread  over  the  property, 
the  i)roc(H*ding  is  individualized  and  given  the  charac- 
ter of  a  judicial  ju'oceeding  to  fasten  a  lien  for  a  specific 
amount  ui>on  a  specific  i)arcel  of  proi)erty,  and,  after 
providing  for  due  process  by  re()uiring  notice  of  the 
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pnK-eedin{i:,  provides  a  competent  tribunal  with  power 
to  judicially  determine  all  questions  arising  by  recpiir- 
ing  that  "the  council  will  meet  to  hear  and  detei-mine 
any  objections  or  defense  that  may  be  filed  to  such  as- 
sessments or  the  amount  thereof,"  and  further  deter- 
mines the  judicial  nature  of  the  finding  by  providing 
that  "persons  who  do  not  file  objections  in  writing  or 
protests  against  such  assessments  shall  be  held  to  have 
consented  to  the  same.-'  Sections  1378,  1381.  Juris- 
diction of  the  subject-matter  is  conferred  by  the  statute. 
Jurisdiction  of  the  property  and  its  owner  in  each  case 
is  prepared  by  the  passage  of  preliminary  resolutions 
or  ordinances  and  by  all  those  essential  steps  required 
to  be  taken  prior  to  the  time  when  the  jiroceeding  takes 
on  a  judicial  aspect.  Hut  in  taking  these  steps  the 
council  exercises  a  business  or  administi-ative  pow(»r. 
—Brown  r.  Central  Itermudez  To.,  W2  Ind.  452,  Gt)  X. 
E.  150.  The  eft'ect  of  the  statute  is  to  make  material 
defects  or  omissicms  in  them  just  cause  for  an  abate- 
ment of  the  proceeding,  but  its  intentitm  is  to  destroy 
all  distinctions  between  defects  or  omissi(ms  and  mere 
errors  or  irregularities  in  the  preparatory  stei)s  in  thosv* 
cases  in  which  the  owners,  after  due  notice  and  an  op- 
portunity to  present  every  defense,  remains  silent  and 
inactive.  However  hai*sh  such  proce<»dings  nmy  seem, 
and  however  oppressive  the  result  may  be  in  partic- 
ular cases,  the  consecpiences  are  not  more  extraordinary 
or  unconscionable  than  such  as  may  lye  observed  in 
cases  where  parties  allow  the  judgments  of  customary 
courts  of  justice  to  go  for  their  adversaries  by  default 
in  the  usual  course  of  judicial  procedure.  AVhei-e  in 
such  cases  inequitable  results  may  seem  to  follow,  tlwy 
are  fairly  chargeable,  not  to  the  law  which  gives  every 
man  his  day  in  court,  but  to  the  laches  of  the  [)roperty 
owner.     The  enactment  in  question  impinges  upon  no 
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coiistitntional  rifjht  and  is  an  expression  of  the  sover- 
eijj:n  will  which  it  is  the  duty  of  the  courts  to  respect 
and  observe. 

The  constitutional  sufficiency  of  the  notice  of  the  final 
assessment  prescrilKHl  by  the  statute  is  not  questioned. 
It  was  ai)proved  in  Decatur  v.  Brock,  170  Ala.  149,  54 
South.  209. 

Our  case  of  Woodlairn  v,  Durham,  102  Ala.  565,  50 
South.  f'^.^O,  sustains  the  principle  of  our  conclusion  in 
the  instant  case.  It  seems  to  go  much  further,  for  in 
tlie  charter  of  AA'oodlawn  there  was  no  express  pro- 
vision for  an  estopi)el.  The  case  holds  that,  in  an  action 
by  the  city  by  indei)endent  bill  in  equity  to  enforce  the 
lien  of  an  assessment  levied  under  that  charter,  the 
projHM'ty  ownei*,  after  failing  to  appear  upon  due  notice 
before  the  council  sitting  for  the  confirmation  of  assess- 
ments, cannot  in  defense  of  the  action  litigate  the  ques- 
tions whether  the  imi)rovement  was  well  done,  or  done 
in  accordance  with  the  sjKHrifications  and  contract  Ikv 
(ween  the  city  and  the  contractors,  or  in  accordance  with 
(h(»  charter  and  ordinance  provisions,  or  that  the  work 
<lone  was  of  no  benefit  to  his  property.  We  have  how- 
ever, felt  that  it  was  proi>er  to  go  into  the  question  more 
at  length  because  of  the  different  provisions  of  the 
Code,  and  becaus(»  it  is  stated  at  the  bar,  and  no  doubt 
corriH-tly,  that  tluMv  was  in  that  case  no  brief  or  argu- 
ment for  the  appellee;  at  any  rate,  the  opinion  in  that 
case  was  not  writt(Mi  to  meet  the  argunuuit  now  ad- 
vanc(Ml  by  aiquOhn*. 

Appellee  lays  stress  upon  Owens  r.  Marion,  127  Iowa, 
4(>9,  lO:^  N.  W.  :5S1,  some  other  cases  decided  by  the 
Sniu-eme  Court  of  Iowa,  (ui  Auditor  General  r.  (^alkins, 
i:U)  Mich.  1,  OS  X.  W.  742,  and  some  other  cases  from 
other  states  which  <lo  not  seem  to  require  special  notice. 
In  the  first-named  case  the  Code  of  Iowa  is  quoted  as 
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follows:  "All  objections  to  error,  irregularities,  or  in- 
equalities in  the  making  of  spei-ial  assessments,  or  in 
any  of  the  prior  proceedings  or  notices  not  made  Im»- 
fore  the  city  council  at  the  time  and  in  the  manner 
hei-ein  provide<l  for,  shall  be  waived  except  where  frau<l 
is  shown."  The  court  said  that  of  course  this  statute 
did  not  cover  defects  which  went  to  the  validity, 
rather  than  the  legality  or  regularity,  of  the  proceed- 
ings, and  held,  in  eflfect,  that  notice  of  a  provisional  as- 
sessment against  separate  lots,  for  which  the  statute 
provide<l,  was  jurisdictional  as  for  anything  contain^Hl 
in  the  quote<l  section.  Such  also  seems  to  have  been  tin* 
ruling  in  the  ilichigan  case,  and  in  several  of  the  cases 
citeil  from  other  jurisdictions.  In  a  number  of  tin* 
cases  cited  by  appellee  we  find  nothing  Imt  some  discus- 
sions of  the  o|>eration  and  effect  of  equitable  estojjpel. 
They  are  not  at  all  in  point.  In  Zalcskj/  r.  Crtlar 
liapiih,  118  Iowa,  7U,  92  X.  W.  (557,  it  was  li(*ld  that 
a  provision  for  reassessment  (section  XMS  of  the  Code 
of  Iowa,  quoted  by  apindlw*  in  the  case  at  bar)  did  not 
apply  in  a  case  where  the  assessment  sought  to  be  cor- 
rected was  a  nullity. 

Many  cases  are  cited  pro  and  con.  They  have  not 
been  of  much  service,  for,  while  involving  questions  as 
to  the  eflfect  of  irregularities  and  omissions  in  proce- 
dui*e  upon  the  validity  of  local  assessments,  they  are 
concerned  about  diflferent  statutes  and  apju'oach  them 
fr<mi  a  diflferent  viewi)oint,  assessing  councils  and 
l>oards  being  considered  as  tribunals  of  extraordinary 
and  limited  jurisdiction,  as  in  general  they  unqu(»stion- 
ably  are,  and  were  proi)erly  so  considered  in  most  of 
the  cases;  there  seldom  being  any  occasion  for  the 
courts  while  considering  statutes  prescribing  a  prelim- 
inary procedure  to  refer  to  the  fact  that  the  Legisla- 
tui-e,  in  the  due  observance  of  constitutional  guaranties, 
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may  at  the  same  time  i)r(»vi(le  that  the  fliuliiij^s  of  such 
boards  shall  be  ccmelusive  in  the  absence  of  objection 
duly  made  after  notice.  We  note,  hoAvever,  as  much  in 
point,  that  in  Minnesota,  where  the  statute  provides 
that,  after  notice  and  a  hearing  oflfered,  ^^no  omission, 
informality,  or  irregularity  in  or  preliminary  to  the 
making  of  any  assessment  for  any  lo<ral  improvement 
shall,  after  confirmation,  affect  the  validity  of  such  as- 
sessment, unless  objection  specifying  the  grounds  there- 
of shall  have  been  made  in  writing  and  duly  filed  with 
the  village  recorder  on  or  before  the  date  of  such  con- 
firmation," the  Supreme  Court,  in  a  case  which  it  was 
said  [H-esented  the  extraordinary  spectacle  of  the  ex- 
jjense  of  a  imblic  improvement  in  excess  of  the  value  of 
the  i)roi)erty  against  which  the  expense  was  assesstnl, 
observing  that  possibly  and  probably  there  were  irreg- 
ularities in  the  procee<lings  whereby  the  assessment  was 
levied,  which,  if  objected  to  in  due  season,  might  have 
proved  fatal,  said  that  it  was  essential  to  the  due  ad- 
ministration of  justice  that  the  owner  who  made  no 
protest  or  objection  shcmld  be  concluded  by  the  pro- 
ceeding against  him. — West  Duluth  r.  Norton,  (>3  Minn. 
497,  65  X.  W.  9:r>. 

In  the  appellee's  bill  and  brief  there  is  referem*e  to 
the  jurisdiction  of  chancery  to  remove  ch)uds  upon 
title  and  to  comjiel  the  determination  of  undisputed 
claims  to  land  as  giving  ecpiity  to  his  bill.  On  the  fact 
state<l  in  the  bill  that  the  imi)rovement  was  undertaken 
under  the  authority  of  the  city  council  of  Oraymont 
and  sul)se<|uently  carried  to  completi(m  under  the  au- 
thority, however  improperly  exercised,  of  the  board  of 
commissioners  of  the  city  of  Hirmingham,  an<l  on  the 
other  facts  not  denied  in  the  bill,  and  for  that  reason 
assumed  against  the  ai)i)ellee,  that  appellee  had  due 
notice  of  the  hearing  for  final  assessment  and  an  op- 
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portunity  to  be  heard,  and  failed  to  then  make  objection 
or  defense,  no  fraud  being  charged,  we  have  hehl  the 
a88es8nient  proof  againnt  collateral  attack.  Thert*  is 
therefore  no  room  for  the  exercise  of  the  jurisdictions 
here  referred  to  for  relief.  There  is  no  occasion  tc 
remove  a  cloud,  for  the  alleged  cloud  is  in  law  an<l  fad 
a  valid  lien.  There  is  no  legitimate  ap{)eal  to  the  stat 
ute  for  quieting  title,  for  it  is  not  shown  that  defend- 
ant denies  or  disputes  complainant's  title.  Nor  is  there 
any  intimation  in  the  bill  that  defendant  claims  or  is 
rejmteil  to  own  the  property.  On  the 'contrary,  it  clear- 
ly api>ears  that  defendant  is  recognizing  complainant's 
title  by  proceeding  against  the  comi)lainant  as  owner. 
Nor  can  it  be  said  that  defendant  claims  an  interest 
therein,  or  to  hold  a  lien  or  incumbrance  thei'eon,  other 
than  that  stated  in  the  bill  which  the  defendant  ought 
to  l)e  required  to  set  forth  and  specify.  On  the  con- 
trary, it  is  i>erfectly  clear  upcm  the  bill  that  complain- 
ant is  seeking  to  l)e  rid  of  the  lien  claimed  by  defend- 
ant in  virtue  of  the  assessment  proceeding  and  noth- 
ing else.  Xor  can  it  be  said  that  as  to  the  lien  so  claim- 
ed no  suit  is  pending  to  enforce  or  test  its  validity.  On 
the  contrary,  it  appears  that  the  city  is  proceeding  to 
perfect  and  enforce  its  lien  in  the  manmM'  prescribed 
by  statute,  and,  so  long  as  it  follows  the  statute  and 
insists  only  upon  its  legal  rights,  there  can  hv  no  inter- 
ference by  a  court  of  ecjuity.  Complainant's  call  upcm 
the  defendant  to  set  fortli  and  specify  its  sai<l  lien  or 
incumbrance,  under  the  circumstances  shown  by  the 
bill,  is  a  i)erversion  of  the  statute  for  quieting  title, 
and  merely  evinces  a  desire  to  shift  the  burchMi  of 
averment  and  proof  in  resjMH-t  to  the  validity  of  the 
assessment  proceeding  contrary  to  the  spirit  and  let- 
ter of  section  13SI  of  the  Code  and  the  decisicms  on 
that  point  to  which  we  have  referred. 
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T1h»  ca«e  of  Birminghatn  r.  Coffman,  ni\  Ala.  21;5, 
55  South.  500,  is  not  in  conflict  with  what  we  have 
said  in  the  case  at  bar  in  resi)ect  of  the  propriety  of  a 
bill  to  remove  a  cloud  or  the  remedy  under  the  statute 
for  quietinjr  title.  The  most  that  can  be  said  of  it  is 
that  it  assumes  that  a  failure  to  fix  the  grade  of  a  street 
in  advance  rendei's  an  assessment  void.  It  may  be  con- 
ceded that  a  bill  will  lie  to  remove  the  cloud  of  a  void 
proceeding  of  the  sort.  But  we  now  hold  that  the  etfect 
of  se(*tion  1381  of  the  Code  is  to  save  the  proceeding 
notwithstanding  sfich  defect  in  it  as  was  alleged  in  the 
Coffman  Cane,  If  section  1.381  was  urged  upon  the 
court  in  that  case,  or  if  it  had  the  slightest  attention, 
there  is  no  intimation  of  the  fact  in  the  opinion.  Wc 
take  it,  therefore,  either  that  it  appeared  in  that  case 
that  the  property  owner  had  insisted  upon  the  defe<*t 
in  the  ju'oceeding  at  the  final  hearing  for  assessment 
and  his  insistence  had  been  denied,  or  that  counsel  for 
the  city  of  Hirmingham  did  not  bring  secti<m  1381  to 
the  attenti(m  of  the  court. 

Our  o[nnion  is  that  the  general  demurrer  to  appel- 
lei*'s  bill  should  have  b<*en  sustained. 

Revei-sed  and  remanded. 

Andebson,  McClbllan,  Mayfibld^  and  Sombrvillk, 
JJ.,  concur.  Simpson,  J.,  dissents.  Dowdell,  C.  J., 
not  sitting. 

SIMPSON,  J. —  (dissenting.) — The  powers  of  a  mu- 
nicipal corporati(m  to  assess  property  to  pay  for  th(» 
improvement  of  streets  being  entirely  statutory,  it  must 
l)e  true,  in  accordance  with  well-recognize<l  prim*iph»s  of 
law,  that,  when  the  statute  lays  down  certain  pi-ere- 
quisites  to  the  exercise  of  the  power  by  the  municipal 
authorities,  these  prerequisites  must  Ik?  jurisdictional, 
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SO  that,  until  they  are  complied  with,  the  municipality 
is  without  power  to  act,  and  any  action  without  them 
is  void. 

Section  1361  of  the  ('ode  of  1907  requires,  as  a  pre- 
requisite, that  the  council  shall  adopt  an  ordinance  or 
resolution  "describing  the  nature  and  extent  of  the 
work,  the  general  character  of  the  materials  to  be  used, 
and  the  location  and  terminal  points  thereof,  and  the 
streets,  avenues,  alleys,  or  other  highways,  or  parts 
thereof,  and  shall  direct  that  full  details,  drawings, 
plans,"  etc.,  be  made,  etc.  Section  1363  requires  the 
publication  of  said  ordinance,  and  section  1364  pro- 
vides that  at  the  meeting  all  persons  whose  property 
may  be  affected  may  appear  and  object  or  protest 
against  said  improvement,  the  material  to  be  used,  etc., 
and  that,  if  a  majority  of  the  abutting  owners  object 
to  the  proposed  improvement,  "the  improvement  shall 
not  take  place  unless  ordered  by  a  two-thirds  vote  of 
those  elected  to  the  council."  I  hold  that  the  adoption 
of  such  an  ordinance  or  resolution,  and  the  notice  giv- 
ing the  property  owners  the  opportunity  to  api>ear  and 
object,  are  jurisdictional,  and  without  them  the  entii'e 
proceedings  are  void. 

After  providing  for  uuiking  out  the  assessment  roll, 
after  the  work  has  been  done,  giving  notice  that  such 
roll  has  been  made  out,  fixing  the  time  for  hearing  ob- 
jections, giving  notice,  etc.  (sections  1375-1380),  it  is 
provided  by  section  1381  that  the  owners  may  appear 
"and  file  *  *  *  any  objections  or  defense  to  the 
proposed  assessment  figainst  said  property  or  to  the 
amount  thereof,  and  persons  who  do  not  file  objections 
in  writing  or  protests  against  such  assessment  shall  be 
held  to  have  consented  to  the  same."  This  evidently 
refers  only  to  the  "assessment" ;  that  is,  to  the  correct- 
ness of  it,  whether  it  is  properly  proportioned  among 
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the  pr()i)erty  owners,  whether  it  exceeds  the  ainount  al- 
lowed by  law,  etc.,  and  cannot  refer  to  the  question 
as  to  whether  the  work  shall  be  done  at  all  or  not,  on 
which,  as  seen,  the  property  owner  had  a  right  to  be 
heard  before  the  work  was  done.  The  consent  therein 
referred  to  refers  only  to  those  mattei-s,  and  not  to  juris- 
dictional matters,  without  which  the  municipality  is 
powerless  to  act. 

This  construction  of  the  statutes  is  not  only  conson- 
ant with  recognized  principles  of  construction,  but 
is  shown  to  be  correct  by  the  provisions  of  the  statute 
in  regard  to  appeals  to  the  circuit  court. 

Section  1393  provides  that  the  introduction  of  the 
transcript  of  proceedings  "shall  be  prima  facie  evidence 
of  the  correctness  of  such  assessment,*'  and  that  the 
property  and  persons  are  justly  indebted,  etc.  Section 
1395  provides  that,  if  by  reason  of  any  technical  irreg- 
ularity or  defect  in  the  proceedings  "the  assessment  has 
not  been  properly  made,"  the  court  may  nevertheless 
make  the  expenses  incurred  a  charge  cm  the  lot,  under 
certain  conditions,  thus  showing  clearly  that  all  of 
these  later  sections  refer  only  to  the  proceedings  for 
the  assessment  and  not  to  the  jurisdictional  facts. 

For  these  reasons  I  dissent  from  the  opinion. 
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City  of  Birmingham  v.  Abemathy. 

Bill  to  Enjoin  Enforcement  of  AHHCHHrnent  for  Local 
Improvement, 

(Decided  May  30.  1912.    ."lO  »onth.  180.) 

1.  Municipal  Corporations;  Public  Itnprorement ;  Preliminary  Pro- 
ceedinffM;  Resolution. — A  preliminary  ordinance  InRtltutlng  a  piib.ic 
street  Improvement  reciting  In  its  title  the  street  to  be  Improved  and 
desiiniatinf?  its  temiinnl  points,  but  not  naming  the  same  In  the 
boiiy  of  the  ordinance,  was  sufficient  to  show  that  tlie  lnipr»>ve- 
nient  would  be  luidertaken  by  the  municipal  authorities  under  llie 
authority  vested  in  it  by  law.  and  was  not  ineffectual  where  no  ob- 
jection was  made  on  the  final  hearing  by  objection  to  the  assess 
uient. 

2.  Same;  Estoftpel  to  Attack. — Where  a  property  owner  does  not 
apr)ear  and  contest  the  validity  of  the  assessment  for  public  Improve- 
ment on  the  final  hearing  thereon,  she  Is  estopped  from  attacking  Its 
validity  for  omissions  In  the  preliminary  proceedings. 

a  Equity;  Pleading;  Demurrer. — In  the  absence  of  allegations  to 
the  contrary.  It  wlil  be  presumed  on  demurrer  to  a  bill  to  enjoin 
the  enforcement  of  an  assesament  for  public  hnprovement  that  the 
notice  of  the  hearing  of  the  final  assessment  conveyed  information 
to  complainant  that  an  assessment  would  be  levied  against  her 
proiierty  for  Its  lawful  share  of  the  cost  of  the  Improvement. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  H.  A.  Sharpb. 

Bill  by  Mr8.  C.  E.  Abernathy  againBt  the  City  of  Bir- 
mingham to  enjoin  the  city  from  enforcing  an  assess- 
ment for  public  improvement,  and  to  cancel  same  as 
cloud  (m  title.  From  a  decree  granting  relief  respond- 
ent appeals.    Reversed  and  remanded. 

RoMAiNE  Boyd,  for  appellant.  There  is  no  equity 
in  the  \A\\,—M<rCullough  r.  Maryland,  4  Wheat.  316; 
Cooley's  Const.  Lim.  587-8;  Page  &  Jones  on  Taxation, 
sec.  918;  sec.  1381,  Code  1907.  In  the  absence  of  an 
averment  of  want  of  notice  and  other  facts,  the  law  will 
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presume  notice  and  a  compliance  with  the  statutory 
requirements  since  the  validity  of  the  official  acts,  and 
the  regularity  of  official  proceedings  are  always  pre- 
sumed.—44  Pac.  915;  33  Pac.  987;  60  111.  App.  654;  48 
111.  296;  102  N.  W.  529;  34  Md.  558;  82  N.  W.  495; 

15  N.  E.  795;  19  N.  E.  184;  7  K  E.  108;  38  N.  E.  33; 

16  N.  E.  108;  47  Cal.  42.  It  therefore  only  remains  to 
consider  the  constitutionality  of  section  1381,  (\)de 
1907,  and  this  section  is  fully  sustained  by  the  follow- 
ing authority  :  A.  The  wide  discretion  of  the  Legisla- 
ture in  determining  the  nature  and  kind  of  notice  to 
be  given. — City  of  Decatur  v.  Brock^  54  South.  209; 
210  U.  S.  177;  80  N.  W.  127;  181  U.  S.  39;  204  U.  S. 
241;  2  Elliott  on  Roads  &  Streets,  sec.  738,  and  cases 
cited.  B.  The  power  of  legislatures  to  prescribe  the 
effect  of  irregularity.—  188  Mass.  223;  114  N.  W.  1119; 
27  Atl.  801;  82  N.  E.  633;  5  Am.  St.  Rep.  637;  94  Wis. 
561.  C.  The  power  of  the  Legislature  as  to  fixing 
notice,  hearings,  or  the  giving  or  prohibiting  of  appeals 
is  almost  unlimited.— 164  U.   S.   112;  191  U.   S.  510. 

D.  The  power  to  make  final  assessment  is  properly 
given  the  city  council.— 113  111.  296;  24  Pac.  771;  54 
Pac.  774:  Personal  notice  is  not  necessary. — Montgom- 
erji  V,  Birdsong^  126  Ala.  632;  Harton  v,  Avondale^  147 
Ala.  458;  Cooley  on  Taxation,  62.  E.  It  is  within  the 
power  of  the  Legislature  to  declare  what  shall  consti- 
tute a  lien,  within  constitutional  limitation. — 19  A.  & 

E.  F^nc.  of  Law,  23.  In  this  day  the  property  owner 
had  his  day  in  court,  and  the  statute  was  complied 
witli. — City  of  Woodlawn  v.  Durham,  50  South.  356. 
If  complainant  has  any  standing  in  any  court,  it  would 
be  in  a  court  of  law,  and  his  remedy  would  be  by  cer- 
tiorari.— City  of  New  Decatur  v,  Brork,  nupra;  Mont- 
gomery v.  Birdsong,  supra;  Oarner  v.  City  of  Antiiston, 
2  Ala.  App.  389.    The  bill  is  not  maintainable  as  a  bill 
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t(»  quiet  title. — City  of  Ensley  v.  McWilliams,  145  Ala. 
159.  The  facts  in  the  bill  do  not  constitute  a  cloud 
on  title. — Birmingham  t?.  McConnick,  49  South.  Ill; 
Parker  r.  BoxiUvell,  119  Ala.  297;  EnsJey  v.  McWih 
Ha  MM,  Hupra;  Tarrant  v.  Mobile ,  101  Ala.  559.  The  bill 
presents  a  strong  case  of  equitable  estoppel. — Herman 
on  Estoppel,  sec.  1221;  2  Elliott  on  Roads  &  Streets, 
sec-.  736,  21  N.  E.  1083;  16  N.  E.  501;  30  Ind.  1192; 
(k>  Atl.  198;  53  Atl.  199.  As  to  the  sufficiency  of  de- 
Kirii)tion  of  plans,  specifications,  materials,  termini, 
i*t(\,  8(H»  Harton  r,  Avondalc,  supra;  1  Elliott  on  Roads 
&  Streets,  sec.  621,  626;  49  N.  E.  574;  45  X.  E.  570; 
50  X.  W.  97;  5  Atl.  152.  In  conclusion  counsel  insist 
that  the  Legislature  can  constitutionally  provide  a 
waiver  of  defects  and  omissions,  that  appellee  waived 
all  these  matters,  and  that  sec.  1381,  Code  1907,  is 
conclusive  of  this  case.— 103  N.  W.  381;  92  N.  W.  657; 
15  Pac.  825 ;  84  Pac.  51. 

P.  E.  Blackburn,  and  Richard  H.  Fries,  for  appel- 
Iw.  The  doctrine  that  public  officials  have  done  their 
duty  does  not  apply  to  tax  matters. — Oliver  v,  Robin- 
sou,  .IS  Ala.  53;  16  la.  505;  Blackwell  on  Tax  Title, 
42-72.  A  judgment  or  record  void  for  want  of  juris- 
diction may  be  assailed  collaterally  or  directly. — Free- 
man on  Judgments,  sec.  120;  30  111.  119.  Consent  can- 
not confer  jurisdiction  in  tax  matters. — Scales  v.  Alvis^ 
12  Ala.  617;  Elliott  v.  Eddings,  24  Ala.  508;  40  N.  E. 
732;  28  Cyc.  1014.  Every  requirement  of  the  statute 
must  be  fully  complied  with  to  confer  jurisdiction,  as 
rhere  is  no  inherent  power  in  a  municipality  to  make 
jmblic  improvements  and  assess  private  property  there- 
for.— (lamer  r.  City  of  Anniston,  2  Ala.  App.  389. 
Whether  section  1381  be  termed  consent,  waiver  or  es- 
toppel, it  simply  means  that  the  proi)erty  owner  will 
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not  be  lioard  to  complain  and  make  objection  after  a 
certain  aiKMified  time.— 103  N.  W.  381;  92  N.  W.  ()r>7; 
41  N.  W.  r>17;  108  N.  W.  1036;  111  N.  W.  432;  134  la. 
97;  45  X.  W.  710;  15  Pae.  835;  32  111.  192;  84  Pae.  52; 
27  Par.  435;  09  N.  E.  150;  40  X.  E.  755;  2  Page  & 
Jcmes  (m  Taxation,  see.  1015  and  1030;  28  Cyc.  1014; 
81  South.  407.  The  ordinances  and  assessments  are 
invalid,  as  by  the  exceptions  therein  provided  for  the 
(^xact  amount  and  extent  of  improvement  are  left  in 
doubt  and  uncertainty. — 38  Pae.  Rep.  881 ;  45  Am.  Rop. 
34;  Coff man's  Case,  55  South.  500.  On  the  general 
l>roi)ositiou  of  delegation  of  authority  to  any  subordi- 
nate officer  of  the  municipality  rendering  void  the  en- 
tire proceedings,  see  Harfon  r.  Avondale,  147  Ala.  458; 
33  N.  E.  002;  2  Page  &  Jones,  sec.  860;  62  N.  E.  780; 
6  N.  Y.  92;  46  Pal.  68;  47  Pae.  777;  46  N.  E.  794;  Cift/ 
CoiDtril  of  Montgomery  r.  Foster,  133  Ala.  587.  The 
bill  contains  equity  as  it  contains  all  the  necessary 
averments  required  by  sections  5443  and  5444,  Code 
1907;  Coff man's  case,  supra;  Adler  ?;.  liuUivan,  115 
Ala.  582;  Chanei/  v.  Nathan,  110  Ala.  255;  Whittaker 
r.  Vanlfoose,  47  South.  741;  Interstate  /?,  rf-  L,  Assn, 
r.  Stocks,  124  Ala.  109.  It  is  a  well  settled  rule  that 
(H|uity  does  not  work  by  piece  meal,  and  that  having 
accjuired  jurisdicticm  for  one  purpose,  will  retain  it 
for  complete  relief. — Whaley  i\  Wilson,  112  Ala.  627; 
KiU/ore  r.  Kihjore,  103  Ala.  614;  Ya.  Co,  r.  Hail  93 
Ala.  542;  Booth  r.  Foster,  111  Ala.  312.  The  ordinance 
being  void,  the  assessment  made  under  it  is  invalid, 
and  remains  a  chmd  ui)on  title  of  complainant  that 
e<|uity  has  jurisdicti<m  to  remove. — City  of  Montyom- 
cry  r.  Foster,  133  Ala.  587. 

SAYRE,  fl. — This  case  differs  fr(mi   that  shown  in 
Birminyham  r.  Wills,  infra,  59  South.  173,  in  this  only: 
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In  the  body  of  the  initial  ordinance  adopted  by  the 
town  of  West  End  in  this  case,  the  street  upon  which 
the  improvement  was  to  be  made  was  not  named  nor 
was  there  any  designation  of  the  terminal  points  of 
the  improvement.  However,  the  caption  of  the  ordi- 
nance showed  that  First  avenue  was  to  be  paved  from 
Almons  street  to  Green  street.  Section  1379  of  the 
Code  requires  that  the  notice  of  hearing  for  final  assess- 
ment "shall  state  the  general  character  of  the  improve- 
ment, the  terminal  points  thereof,  and  streets,  avenues, 
alleys,  or  other  highways  or  portions  thereof  along 
which  the  improvement  has  been  constructed." 

On  the  authority  of  Birmingham  v.  Wills^  supra,  the 
presumption  must  be  indulged,  nothing  being  said  to 
the  contrary  in  complainant's  bill,  that  the  notice  of 
hearing  for  final  assessment  conveyed  to  complainant 
information  that  an  assessment  would  be  levied  against 
her  property  for  its  lawful  share  of  the  cost  of  the 
improvement. 

Ry  her  failure  to  appear  then  and  there  to  contest 
the  assessment  and  the  validity  of  the  preliminary  pro- 
ceedings she  is  now  estopped  by  force  of  the  statute 
made  to  that  end.  We  said  in  Oarner  v.  City  of  Annis- 
ion,  2  Ala.  App.  389,  56  South.  874,  that  there  must 
appear  in  any  case  of  this  character  an  initial  ordi- 
nance of  such  sort  as  to  show  that  the  improvement  is 
undertaken  under  the  administrative  business  author- 
ity conferred  by  the  statute  on  the  municipal  council 
or  board.  Certain  adjudicated  cases  are  cited  as  hold- 
ing that,  where  no  statute  requires  municipal  ordi- 
nances to  be  entitled,  a  title  is  unnecessary  and  must 
be  treated  as  mere  surplusage.  They  do  not  hold  ex- 
actly that.— ^a?  parte  Haskell,  112  Cal.  412,  44.Pac. 
725,  32  L.  R.  A.  527,  and  City  of  Tarkio  v.  Cook,  120 
Mo.  1,  25  S.  W.  202,  41  Am.  St.  Rep.  678,  hold  that  the 
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constitutional  provision  requiring  that  each  law  shall 
contain  but  one  subject,  which  shall  be  clearly  express- 
ed in  its  title,  was  intended  for  the  control  of  the  Leg- 
islature in  the  enactment  of  laws,  and  has  no  applica- 
tion to  municipal  ordinances.  In  Ex  parte  Young^  154 
Cal.  317,  97  Pac.  8l!2,  22  L.  R.  A.  (N.  S.)  330,  Ex  parte 
Yung,  7  Cal.  App.  440,  94  Pac.  594,  the  ruling  was  that 
a  recital  in  the  title  of  a  county  ordinance  that  it  was 
adopted  according  to  an  act  providing  for  the  adoption 
of  ordinances  by  popular  vote,  said  act  having  been  de- 
clared unconstitutional  and  void  by  the  Supreme  Court 
of  California,  did  not  avoid  the  ordinance  which  had 
in  fact  been  adopted  by  the  board  of  supervisors  in 
pursuance  of  its  authority  under  statute. 

In  this  last-mentioned  case  it  was  said  that  the  re- 
cital must  be  treated  as  surplusage.  We  find  nothing 
in  these  cases  to  shake  the  opinion  we  entertain  which 
is  that,  whatever  eflfect  might  have  been  given  to  the 
alleged  defect  on  proper  objection,  or  whatever  may 
be  the  consequence  of  so  framing  a  criminal  or  quasi 
criminal  ordinance,  still  the  ordiance  in  question  was 
suflBcient  to  evidence  the  fact  that  the  improvement  of 
the  street  named  in  the  title,  within  the  limits  there  des- 
ignated, would  be  undertaken  by  the  city  council  under 
the  authority  vested  in  it  by  law,  and  was  therefore 
not  wholly  ineffectual.  Under  the  statute  no  ordinance 
was  necessary.  The  improvement  might  have  been  law- 
fully put  on  foot  by  a  resolution,  in  which  case  no  such 
question  as  this  could  have  arisen.  Following  our  pre- 
vious rulings,  we  hold  that  the  general  demurrer  to 
the  bill  for  want  of  equity  should  have  been  sustained. 

Reversed  and  remanded.  All  the  Justices  concur, 
except  DowDELL^  C.  J.,  not  sitting. 
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Kirkland  v.  Arnold. 

Bill  to  Enjoin  Foreclosure  of  Mortgage. 

(Decided  May  16,   1912.    59  South.  162.) 

1.  Mortgages:  Payment;  Burden  of  Proof. — ^Where  property  de- 
stroyed by  fire  was  mortgaged  and  was  Insured,  $400  being  on  the 
house  and  $200  on  the  household  furniture,  and  the  whole  face  of 
the  policy  was  collected,  prima  facie  the  amount  due  on  the  house 
belonged  to  the  mortgagee,  and  Its  payment  to  him  by  the  insur 
aDoe  company  would  operate  as  a  payment  on  and  satisfaction  pro 
tanto  of  the  mortgage  debt;  but  the  $200  on  the  furniture  belonged 
to  the  insured,  and  the  burden  was  on  him  to  show  its  payment  and 
application  as  a  credit  on  the  mortgage  debt. 

2.  Same. — The  evidence  examined  and  held  to  warrant  a  finding 
that  by  an  agreement  between  complainant  and  respondent,  mort- 
gagor and  mortgagee,  there  was  no  application  of  the  insurance 
money  collected  by  the  mortgagee,  but  that  was  left  open  to  future 
adjustment,  and  that  the  mortgagee  paid  to  the  mortgagor  $350  of 
such  money,  and  that  the  mortgage  was  entitled  to  a  credit  of  only 
$250. 

3.  Same;  Insurance. — The  fund  derived  as  proceeds  of  the  insur- 
ance on  mortgaged  property  in  case  of  loss  may  be  diverted  by  agree- 
ment between  the  mortgagor  and  mortgagee,  and  applied  to  other 
U{«es  than  the  payment  of  the  mortgage  debt,  or  may  be  held  for 
future  disposition. 

Appeal  from  Henry  Chancery  Court. 

Heard  before  Hon.  L.  D.  Gardner. 

Bill  by  M.  W.  Kirkland  against  J.  F.  Arnold  to  re- 
strain the  collection  of  a  mortgage  and  cancel  same. 
From  a  decree  denying  complainant's  relief  he  appeals. 
Modified  and  affirmed. 

B.  B.  Hays,  and  Steiner,  Crum  &  Weil,  for  appel- 
lant. The  appellant  insist  that  he  is  entitled  to  a 
credit  for  the  amount  of  the  insurance  loss  which  was 
collected  in  full,  the  same  having  been  made  payable 
to  the  mortgagee  as  his  interest  may  appear,  and  that 
at  least  |400  of  the  fund  inured  absolutely  to  the  benefit 
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of  appellee. — Capital  City  I.  Co.  v.  Jones,  128  Ala.  361. 
The  Chancellor  erred  in  allowing  the  attorney's  fee. — 
Ward  V.  Bank,  130  Ala.  597. 

W.  O.  Long,  for  appellee.  The  question  is  largely  one 
of  fact,  and  the  court  took  the  proper  view  of  the  situa- 
tion, and  the  judgment  should  be  affirmed. 

SOMERVILLE,  J.— Appellant  filed  his  bill  of  com- 
plaint to  restrain  appellee  from  proceeding  to  fore- 
close a  certain  mortgage  executed  to  him  by  appellant, 
alleging  usury,  and  showing  that  he  had  previously  ten- 
dered to  respond  the  sum  of  $425  in  satisfaction  of  the 
mortgage  debt,  which  he  brought  into  court  with  his 
complaint.  This  amount,  the  bill  alleges,  was  sufficient 
to  discharge  the  entire  balance  of  the  debt,  including 
the  expenses  of  executing  and  recording  the  mortgage, 
and  any  reasonable  attorney's  fees  for  services  render- 
ed in  foreclosing  same  or  collecting  the  debt  secured 
thereby.  The  prayer  is  that  said  tender  be  held  suffi- 
cient, that  the  debt  be  freed  of  all  interest  by  reason 
of  the  usury  shown,  and  that  the  mortgage  be  discharg- 
ed and  canceled.  Complainant  offers  to  do  equity  fully, 
and  submits  himself  to  the  court.  The  chancellor  de- 
creed that  complainant  was  entitled  to  relief  and  order- 
ed a  reference  to  the  register  to  ascertain  the  amount 
due  on  the  debt  without  interest.  The  register  allow- 
ed complainant  a  credit  of  $400  for  insurance  money 
collected  and  paid  to  respondent  after  the  burning  of 
the  mortgaged  building  under  a  policy  taken  out  by 
the  mortgagor  with  the  usual  clause  attached  making 
any  loss  due  to  the  assured  payable  to  the  mortgagee  as 
his  interest  might  then  appear  and  reported  as  due  on 
the  mortgage  a  balance  of  $607.60  together  with  a  so- 
licitor's fee  of  $50.     The  insurance  policy  referred  to 
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was  for  |600  in  all,  |400  being  placed  on  the  mortgaged 
premises,  and  f 200  on  household  furniture  not  includ- 
ed in  the  mortgage. 

The  register's  theory  was  that  the  payment  of  the 
f400  to  the  mortgagee  by  the  insurance  company  be- 
came as  matter  of  law  a  credit  on  the  mortgage  debt, 
and  that  the  other  f200  remained  the  property  of  the 
mortgagor.  Complainant's  theory  and  claim  is  that, 
while  the  register's  view  as  to  the  f 400  is  correct,  nev- 
ertheless by  agreement  between  himself  and  respondent 
the  entire  f  600  was  paid  to  the  latter  as  a  credit  on  the 
mortgage  debt.  He  excepted  to  the  register's  report  on 
this  phase,  and  also  for  the  allowance  of  an  attorney's 
fee.  Respondent's  theory  and  claim  is  that  by  agree- 
ment between  himself  and  complainant  there  was  no 
application  of  the  insurance  money  to  the  debt,  the 
amount  to  be  so  applied  being  left  open  to  future  ad- 
justment, and  that,  in  fact,  he  paid  over  to  complain- 
ant |350  of  it  at  various  times  as  insurance  money, 
and  kept  only  f250  as  a  credit  on  the  debt.  Complain- 
ant claims  that  the  $350  procured  by  him  from  respond- 
ent in  several  items  after  the  collection  of  the  insurance 
money  was  not  an  allowance  to  him  of  insurance  money, 
but  were  new  separate  loans,  wholly  unrelated  to  prior 
transactions,  and  not  in  abatement  of  the  credit  due 
him  of  fOOO  for  the  whole  of  the  insurance  money. 
Both  parties  filed  exceptions  to  the  register's  report  in 
accordance  with  their  respective  claims,  and  on  final 
submission  the  chancellor  sustained  respondent's  ex- 
ceptions, set  aside  the  report,  and  decreed  that  the  bal- 
ance due  on  the  mortgage  debt  was  f 757,  the  result  of 
his  holding  being  that  only  $250  of  the  insurance  money 
went  as  a  credit  thereon.  He  also  allowed  to  respon- 
dent $25  for  attorney's  fees  accrued  in  the  collection  of 
the  debt  prior  to  the  filing  of  this  suit.    Other  features 
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of  the  decree  need  not  be  noticed,  as  the  assignments  of 
error  are  directed  only  to  these  two.  As  the  register's 
report  was  set  aside  entirely,  and  the  final  decree  ren- 
dered independently  of  it,  it  is  not  necessary  to  consider 
the  action  of  the  chancellor  with  respect  to  exceptions  to 
that  report;  all  meritorious  questions  being  presented 
by  appellant's  exceptions  to  the  final  decree. 

The  issue  we  have  to  determine  is  primarily  one  of 
fact;  but,  before  considering  the  evidence  offered  there- 
on, it  is  well  enough  to  first  determine  the  legal  status 
of  the  proceeds  of  the  insurance  policy,  apart  from  any 
alleged  agreements  of  the  parties.  It  is  readily  appar- 
ent that  the  J200  collected  on  the  furniture  belonged  to 
complainant,  and  the  burden  was  on  him  to  show  its 
payment  and  application  by  him  as  a  credit  on  the  mort- 
gage debt ;  and  it  is  equally  apparent  that  prima  facie 
the  $400  collected  on  the  mortgaged  building  belonged 
to  the  mortgagee,  and  its  payment  to  him  by  the  insur- 
ance company  would  operate  as  a  payment  on,  and  sat- 
isfaction pro  tanto  of,  the  mortgage  debt. — Cap.  City 
Ins.  Co.  V.  Jones,  128  Ala.  361,  30  South.  674,  86  Am. 
St.  Rep.  152;  Palmer,  etc.,  Bank  v:  Ins.  Co.  of  X.  Amer- 
ica, 166  Mass.  189,  44  N.  E.  211,  32  L.  R.  A.  615,  55 
Am.  St.  Rep.  387,  391.  He  is  bound  to  so  apply  it,  and 
will  be  held  to  have  done  so. — 1  Jones,  Mort.  (6th  Ed.) 
§  409. 

But  by  agreement  between  mortgagor  and  mortga- 
gee the  fund  may  be  diverted  and  applied  to  other  uses, 
or  be  held  for  future  disposition;  and  in  the  present 
case  the  respondent  must  assume  the  burden  of  show- 
ing its  diversion  or  withholding  from  its  appointed  des- 
tination by  such  an  agreement. 

^R.  C.  Bland,  the  insurance  agent,  and  also  assistant 
cashier  of  the  local  bank,  testifies  that  the  $600  check 
was  payable  to  complainant  and   respondent  jointly. 


Digiti 


zed  by  Google 


178.]  OP  ALABAMA.  231 

[Kirkland  v.  Arnold.] 

and  indorsed  and  collected  by  them  jointly,  that  com- 
plainant took  out  |50  of  it,  and  the  balance  was  left 
by  them  in  the  bank  deposited  to  respondent's  credit. 
This  flatly  contradicts  complainant,  who  says  that  he 
paid  respondent  the  full  amount  of  the  insurance 
money  by  transferring  to  him  the  check,  and  then  bor- 
rowed |50  from  him. 

Complainant's  testimony  is  that  he  paid  respondent 
the  |600  on  the  mortgage  debt  on  November  15,  1907, 
and  at  once  borrowed  f50  of  it;  that  about  10  days 
later  he  went  to  respondent,  and  requested  a  loan  of 
|200,  which  was  acceded  to,  and  a  check  drawn  for 
the  amount;  that  again,  about  two  weeks  later  he  se- 
cured from  respondent  a  third  loan  of  f  100  for  which 
another  check  was  drawn;  and  that  nothing  was  said 
about  insurance  on  these  last  two  occasions.  All  this 
is  specifically  denied  by  respondent,  who  testifies  that 
the  |550  was  deposited  by  them  in  his  name  to  be  kept 
there  until  they  had  a  settlement  as  to  the  amount  due 
on  the  mortgage  debt,  and  subject  to  future  agreement 
as  to  how  much  of  it  should  be  applied  to  the  debt; 
that  he  afterwards  checked  out  to  complainant  $300 
of  it  as  insurance  money,  and  not  as  loans ;  and  that 
the  remaining  J250  was  all  that  was  ever  applied  to 
the  debt. 

We  have  already  pointed  out  wherein  complainant  is 
contradicted  in  important  particulars  by  the  bank  cash- 
ier. But  complainant's  testimony  is  intrinsically  weak 
by  reason  of  the  strong  improbability  of  his  narrative, 
which  is  contradicted  at  every  point  by  reason  and  com- 
mon sense.  The  previous  course  of  dealing  between 
him  and  respondent  was  businesslike  and  prudent,  and 
loans  were  secured  by  note  and  mortgage  fortified  by 
insurance  policies;  and  yet  complainant  avows  that  he 
obtained  three  loans,  aggregating  $350,  without  securi- 
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ty,  without  note,  and  without  a  word  being  said  as  to 
how  or  when  it  should  be  repaid,  if  ever.  With  a  safe 
mortgage  security  he  avows  that  respondent  without 
agreement  or  objection  deliberately  transformed  his 
security  debt  to  the  extent  of  f 350  into  an  absolutely 
unsecured  debt,  without  so  much  as  a  written  memorial 
to  protect  him.  Such  conduct  is  not  wholly  incredible, 
but  it  must  be  conceded  that  its  gross  folly,  unexplain- 
ed, is  a  stumbling  block  even  to  a  generous  credulity. 
On  the  other  hand,  the  processes  by  which  complainant 
summarily  procured  at  three  several  times  f50,  $200, 
and  $100,  are  entirely  in  accord  with  respondent's  ver- 
sion of  the  case. 

Again,  it  is  a  singular  thing  that  complainant  ven- 
tured to  buy  the  market  business  from  Bethune  without 
knowing  where  he  would  get  the  money  to  pay  for  it. 
But  he  boldly  purchased  it  first,  and  then  went  with 
the  purchaser  to  complainant  to  get  the  money  to  pay 
for  it.  He  must  have  had  some  better  and  stronger  as- 
surance that  the  money  would  be  forthcoming  than  the 
mere  hope  of  getting  a  large  loan  without  offering  any 
security  to  a  lender  who,  experience  must  have  admon- 
ished him,  took  notes  and  mortgages  from  borrowers. 
So  certain  was  he  of  getting  the  money  that  his  only 
precaution  was  to  put  a  blank  check  in  his  pocket.  The 
nature  of  the  transaction  contemplated  by  this  meager 
equipment  is  scarcely  open  to  serious  doubt.  We  arc 
satisfied  it  was  not  a  loan.  It  is  true  that  Bethune  says 
that,  on  the  occasion  when  complainant  got  the  $200, 
after  complainant  had  talked  privately  with  respond- 
ent, they  came  back  to  him,  and  he  heard  respondent 
say  that  complainant  wanted  to  borrow  some  money 
from  him.  We  do  not  regard  this  as  an  important  con- 
tradiction of  respondent  on  this  point.  Bethune  was 
testifying  about  a  conversation  that  occurred  sixteen 
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months  before,  and  the  distinction  between  borrowing 
and  getting  the  money  was  not  material  to  his  purposes. 
A  preconception  that  it  was  to  be  borrowed  might  serve 
to  confuse  his  hearing  and  his  memory  as  to  that  sin- 
gle word,  or  a  subtle  suggestion  afterwards  from  some 
interested  person,  aided  by  the  spirit  of  complaisance 
that  prompts  us  to  favor  if  possible  an  appealing  friend, 
might  have  supplied  his  memory.  On  the  whole,  we 
are  more  than  reasonably  satisfied  that  the  chancellor's 
conclusion  on  this  phase  of  the  case  is  correct,  and 
should  not  be  disturbed.  While  complainant's  tender 
concedes  that  something  was  due  respondent  for  an 
attorney's  fee  incurred  by  him  in  the  uncompleted  fore- 
closure proceeding,  it  does  not  specify  any  particular 
amount;  and,  as  the  whole  amount  tendered  was  not 
sufficient  to  pay  the  principal  debt,  there  remains  no 
admission  by  complainant  as  to  what  amount  would  be 
a  reasonable  allowance  for  such  fee.  The  only  evidence 
submitted  by  respondent  is  that  J50  would  be  a  reason- 
able fee  for  foreclosing  the  mortgage  in  the  chancery 
court;  there  being  no  such  service  here  rendered.  It 
may  be  that,  where  legal  services  are  rendered  in  the 
immediate  case  under  the  observation  of  the  chancellor, 
his  allowance  for  those  services  will  not  be  set  aside 
on  appeal,  although  the  parties  have  offered  no  evidence 
of  their  value.  But  such  is  not  the  case  here,  and  we 
think  the  fee  should  have  been  disallowed  for  want  of 
supporting  evidence. 

The  decree  will  be  modified  by  the  elemination  of  the 
|25  attorney's  fee,  and,  as  thus  modified,  will  be  aflSrm- 
ed.  Three-fourths  of  the  costs  of  this  appeal  will  be 
taxed  upon  appellant,  and  one-fourth  upon  appellee. 

Modified  and  affirmed.     All  the  Justices  concur. 
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Moore,  et  al.  v.  Warrior  Coal  &  Land  Co. 

Bill  for  an  Accounting  and  for  Cancellation  of 
Certificates  of  Stock. 

(Decided  June  11,  1912.    59  South.  219.) 

1.  Corporation;  Promoters;  Liability . — ^The  relation  of  the  pro- 
moter of  a  corporation  to  the  company  and  its  stock  holders  is  of 
a  fiduciary  character  calling  for  the  utmost  good  faith,  and  the 
promoter  will  not  lie  permitted  to  take  secret  profits  in  the  form 
of  stock  or  otherwise. 

2.  fiame. — Failure  of  the  promoter  of  a  corporation  to  disclose  his 
interest  antagonistic  to  that  of  the  corporation,  is  a  fraud. 

3.  Same. — A  bill  may  be  maintained  by  a  corporation  against  a 
promoter  for  an  accounting  for  secret  profits  derived  by  him,  with- 
out rescinding  or  setting  aside  the  transaction,  or  by  the  stockhold- 
ers where,  on  account  of  the  promoter  being  in  control,  redress  can- 
not be  had  through  the  corporation. 

4.  Same. — ^Where  the  scheme  proposed  by  the  promoter  of  a 
corporation  to  the  prospective  stockholders,  was  to  organize  a  cor- 
IK)ration,  issue  shares  of  stock  for  money  paid  in  at  par,  and  with 
this  money  acquire  small  tracts  of  coal  land,  and  hold  them  as  one 
tract,  thus  increasing  their  value,  a  bill  to  require  the  promoter  to 
account  for  his  fraud  for  failure  to  carry  out  the  scheme,  is  not 
wanting  in  equity,  although  the  land  conveyed  to  the  corporation 
was  sold  to  it  at  a  fair  price  and  was  worth  the  par  value  of  the 
capital  stock  as  the  shareholders  were  entitled  to  have  the  scheme 
carried  out,  especially  when  the  bill  seeks  the  cancellation  of  shares 
of  stock  fraudulently  issued,  and  an  accounting  of  money  fraudu- 
lently misappropriated. 

Appeai^  from  Jefferson  Chancery  Court. 

Heard  before  Hon.  A.  H.  Benners. 

Bill  by  the  Warrior  Coal  &  Land  Company,  against 
Walter  Moore  and  others,  for  an  accounting,  and  for 
the  cancellation  of  certain  shares  of  stock,  alleged  to 
have  been  fraudulently  issued.  Decree  overruling  de- 
murrer to  the  bill,  and  respondent  appeals.    Affirmed. 

L.  J.  Haley  and  Cakmiciiael  &  Winn,  for  appellant. 
Counsel  discuss  two  propositions,  the  first  being  that 
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the  bill  wrongfully  construes  the  contract,  and  second, 
that  the  bill  shows  on  its  face  that  if  there  was  cause 
of  action  against  Moore,  it  exists  in  favor  of  Cavanaugh 
and  his  associates,  and  not  in  favor  of  the  corporation. 
They  cite  no  authority  in  support  of  their  contentions. 

Edmund  H.  Deybr,  for  appellee.  Promoters  of  a  cor- 
poration occupied  a  fiduciary  relation  to  each  other 
and  to  all  others  who  may  subsequently  become  mem- 
bers or  subscribers.  They  cannot  take  secret  profit, 
must  disclose  all  interest  antagonistic  to  the  corpora- 
tion, and  it  is  not  necessary  to  rescind  or  set  aside  a 
transaction  in  order  to  authorize  the  corporation  or  the 
8toc*kholders  to  ask  for  an  accounting,  and  to  have  shares 
of  stock  fraudulently  issued  cancelled. — 10  Cyc,  pp. 
274-280,  and  cases  cited  in  notes;  Thomp.  on  Cor.  1,  §§ 
456-458;  Dickerman  v.  Northern  Trust  Co.,  176  U.  S. 
pp.  203-4;  Yeiser  v.  U.  8.  Board  cf  Paper  Co,,  107  Fed. 
340;  Chandler  v.  Bacon,  30  Fed.  538;  Lomita  Land  d 
Water  Co.  v.  Bobinson^  154  Cal.  36;  Burbank  v.  Dennis, 
101  Cal.  90;  Mason  v.  Carrothers,  105  Maine  392;  Cam- 
den Land  Company  v.  Lewis,  101  Maine  78;  Breivster 
V.  Hatch,  122  N.  Y.  349;  Hay  ward  v.  Leeson,  176  Mass. 
310;  Caffee  v.  Berkley,  141  Iowa  344;  Hinkley  v.  Sac. 
Oil  d  Pipe  Line  Co.,  132  Iowa  396;  Telegraph  v. 
Hoetscher  127  Iowa  383;  Plaquemmes  Tropical  Fruit 
Co.  V.  Buck,  52  N.  J.  Eq.  219;  Woodbury  Heights  Land 
Co.  t\  Loudenslager,  55  N.  J.  Eq.  78;  8.  C.  58  X.  J.  Eq. 
556;  Yale  Gas  Stove  Co.  v.  Wilcox,  64  (\)nn.  101;  Fred 
Macey  Co.  v.  Macey,  143  Mich.  138;  Exter  v.  Sawyer, 
146  Mo.  302;  So.  Joplin  Land  Co.  v.  Case,  104  Mo.  572; 
Pietsch  V.  Mill) rath,  123  Wis.  647;  Hebgcn  v.  Koefflcr, 
97  Wis.  313;  Franey  v.  Warner,  96  Wis.  222;  Wills  v. 
Nehalem  Coal  Co.,  52  Or.  70;  Johnson  v.  Sheridan  Lum- 
ber, Co.,  51   Or.   35;  Jordan     r.    Annex    Corporation, 
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109  Va.  625;  Manegold  v,  Adrian  Irrigation  Co,,  60 
Wash.  286;  Erlanger  v,  New  Sombrero  Phosphate  Co,, 
L,  R.  3  App.  Cases  1218. 

DOWDELL,  C.  J.— The  Warrior  Coal  &  Land  Com- 
pany, a  corporation  organized  under  the  laws  of  this 
state,  files  this  bill  against  its  promoter,  Walter  Moore, 
and  his  alleged  guilty  confederates,  and  the  bill  also 
makes  all  of  the  stockholders  of  the  complainant  parties 
respondent.  The  bill  charges  infidelity  and  fraud  in 
the  organization  of  the  corporation  by  the  promoter, 
both  prior  and  subsequent  to  the  issuance  of  its  char- 
ter, and  seeks  to  have  an  accounting  by  the  promoter, 
and  prays  also  the  cancellation  of  the  certificates  of 
stock  in  said  corporation  illegally  issued  to  the  pro- 
moter. The  bill  is  lengthy,  setting  out  in  detail  the 
facts  relating  to  the  organization  of  the  complainant 
corporation,  the  purposes  of  its  creation,  and  the 
wrongs  and  frauds  perpetrated  by  its  promoter,  Wal- 
ter Moore,  and  his  aiders. 

The  case  as  made  by  the  bill  is  fairly  summarized  in 
brief  of  counsel  for  appellee  as  follows :  Walter  Moore, 
as  a  promoter,  induced  J.  B.  Cavanaugh  and  others  to 
go  into  the  scheme  of  forming  a  corporation,  the  War- 
rior Coal  &  Land  Company,  complainant  in  this  bill, 
upon  the  basis  of  all,  including  himself  and  his  associ- 
ates, paying  for  stock  at  par,  the  money  to  be  used  for 
buying  coal  lands  through  him,  the  said  Moore;  such 
lands  to  be  turned  in  to  tiie  company  aFcost  and  paid 
for  with  money  derived  from  such  issuance  of  stock. 
Moore  was  to  organize  the  company,  handle  the  money, 
do  the  buying,  and,  in  fact,  do  everything.  He  was  in- 
trusted with,  and  exercised,  such  management  and  con- 
trol from  the  time  of  the  formation  of  the  project,  be- 
fore the  company  was  actually  formed,  until  several 
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years  after  it  was  organized.  The  bill  specifically  and 
in  detail  sets  out  a  series  of  concealments,  frauds,  and 
misrepresentations  practicetl  by  said  Moore,  running 
down  to  a  short  while  before  the  filing  of  the  bill,  prac- 
ticed by  him  to  such  effect  that  the  innocent  stockhold- 
ers holding  original  issues  had  contributed  for  such 
stock  at  par  $116,000,  of  which  only  about  $90,000  has 
been  so  expended  by  him;  that  he  and  his  guilty  asso- 
ciates owed  the  company  on  that  account  alone  $26,000, 
bedsides  |29,000  for  stock  issued  without  consideration 
to  Moore  and  sold  to  innocent  holders;  and  that  there 
was  left  outstanding,  in  the  names  of  Moore  and  his  as- 
sociates in  the  fraud,  $73,500  at  par  of  stock  for  which 
nothing  was  paid.  C.  S.  Simmons,  one  of  the  respond- 
ents, was  used  by  the  said  Moore  as  the  company's  trus- 
tee for  conduit  of  title  from  the  vendors  to  the  com- 
pany. Only  money  so  paid  into  the  company  was  used 
in  the  purchase  of  the  lands.  Simmons,  as  trustee, 
deeded  some  lands  to  the  company,  of  which  he  furnish- 
ed no  muniments  or  evidence  of  title  in  himself.  The 
bill  asks  for  such  deeds  and  muniments  of  title.  Sim- 
mons also  furnished  deeds  to  himself  as  such  trustee 
to  lands  he  has  not  conveyed  to  the  company;  the  titles 
to  which  are  by  the  bill  sought  to  be  divested  out  of 
him  and  vested  in  the  company.  Moore  for  a  long  time 
evaded  making  any  statement  of  receipts  and  expendi- 
tures; and,  when  pressed,  made  a  general  one  which 
is  charged  to  be  false,  and  he  still  fails  and  refuses  to 
make  any  other  statement,  claiming  that  no  books  were 
kept.  The  bill  asks  for  an  accounting  from  him.  On 
July  10,  1906,  when  Cavanaugh  and  his  associates  con- 
sented to  go  into  the  enterprise,  he  paid  Moore,  in  order 
to  enable  him  to  proceed  to  negotiate  for  and  purchase 
the  lands  for  the  company  then  to  be  organized,  the  sum 
of  $27,000,  and  on  July  23,  1906,  $20,000  additional ; 
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Moore  falsely  representing  that  he  (Moore)  had  ad- 
vanced Ip30,000  and  that  more  money  was  needed  for 
instant  purchase  to  keep  others,  then  attempting  to 
buy,  from  buying. 

JNIoore  and  his  confederates  organized  the  company 
on  August  17,  1906,  and  soon  thereafter  said  Cava- 
naugh,  for  his  associates,  resumed  sending,  and  contin- 
ued to  send  in  money  until  he  had  sent  Moore,  for  the 
company,  |1 07,500  for  which  stock  at  par,  as  agree<l, 
was  issued.  Moore  represented  during  the  negotiation, 
and  before  the  company  was  formed,  that  he  and  his  as- 
sociates had  arranged  to  pay  in  for  stock  at  par,  under 
such  understanding  with  Cavanaugh,  approximately 
J80,000,  which  was  false.  Moore,  as  president  of  the 
company,  and  Simmons,  as  secretary,  issued  shares  to 
dummies,  in  whose  names  original  certificates  of  shares 
were  made  out,  later  canceling  the  same  and  reissuing 
them  to  Moore.  In  the  form  of  the  declaration  for  or- 
ganization Moore,  Steve  Smith,  and  C.  S.  Simmons, 
trustee,  represented  that  Moore  had  subscribed  in 
money,  for  200  shares,  $20,000;  Steve  Smith,  for  50 
shares,  $5,000;  C.  S.  Simmons,  individually  for  50 
shares,  $5,000;  and  C.  S.  Simmons,  trustee,  for  2,200 
shares,  payable  in  money  with  a  contract  to  convej^ 
lands  (not  described),  all  of  which  statements  were 
false.  Moore  had  paid  in  nothing  for  himself,  but  had 
then  already  been  furnished  by  Cavanaugh,  for  him- 
self and  associates,  $47,500.  Steve  Smith  had  paid  in 
nothing,  and  Simmons  had  paid  in  nothing.  The  lands 
had  not  been  acquired  from  the  original  owners,  or,  if 
any,  only  a  small  part,  and  payment  had  been  made 
out  of  the  $47,500  furnished  by  Cavanaugh  and  his  as- 
sociates. No  shares  were  ever  issued  to  Simmons,  trus- 
tee, and  his  subscription  as  trustee  for  the  2,200  shares, 
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if  he  ever  so  subscribed,  was  merely  for  the  purpose  of 
perfecting  the  organization. 

The  general  plan  of  the  enterprise,  as  shown  by  the 
bill,  was  (1)  that  all  participants  were  to  pay  money 
for  stock  at  par,  Moore  and  Cavanaugh,  through  them- 
selves and  associates,  to  contribute  approximately  the 
same  amounts  in  the  aggregate,  for  the  purpose  of  (2) 
buying  coal  in  places  in  lands  at  cost,  which  could,  in 
small  tracts,  be  purchased  cheaply,  but,  when  bodied 
up  into  one  corporate  ownership,  would  be  worth  very 
much  more,  thus  making  the  value  of  the  shares  higher 
than  par,  to  the  equal  advantage  and  benefit  of  all,  ac- 
cording to  the  respective  sums  of  money  paid  for  stock. 
The  general  purpose  and  end  of  the  bill  is  to  .preserve 
in  its  integrity  the  object  of  the  enterprise. 

Moore  and  Simmons  each  interposed  the  general  de- 
murrer which  tests  the  equity  of  the  bill  as  to  him. 
These  demurrers  were  overruled  by  the  chancellor,  and 
the  present  appeal  is  prosecuted  from  the  decree  over- 
ruling the  demurrers.  And  the  only  question  now  pre- 
sented for  our  consideration  is  whether  or  not  the  bill 
contains  equity. 

Moore  was  a  i)romoter  of  the  complainant  corpora- 
tion, and  his  relation  as  such  to  the  corporation,  as  well 
as  to  those  whom  he  might  induce  to  put  their  money 
into  the  project  and  become  stockholders,  was  of  a 
fiduciary  character,  calling  for  the  utmost  good  faith 
and  fair  dealings.  In  Thompson  on  Corporations  (vol- 
ume 1,  §  457),  the  law  is  thus  stated:  "Promotei's  of 
a  corporation  occupy  a  fiduciary  relation  to  it  and 
have  no  right  to  derive  any  advantage  over  other  stock- 
holders without  a  full  and  fair  disclosure  of  the  trans- 
action, and  any  secret  profits  which  they  may  acquire 
through  promoting  the  corporation  must  be  refunded, 
and  may  be  recovered  in  equity  by  the  corporation  or 
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its  legal  representative,  and  in    many    cases    at    law. 

*  *  *  The  principle  upon  which  courts  of  equity- 
proceed  in  these  cases  is  a  very  familiar  one.  The  pro- 
moter of  a  company,  like  its  directors,  is  deemed  to  sus- 
tain towards  the  members  of  the  company  the  relation 
of  a  trustee  towards  his  cestui  que  trust.  This  being 
so,  he  will  not  be  permitted  to  speculate  out  of  that 
relation,  or  to  derive  secret  advantages  from  it.  He 
is  bound  to  disclose  to  them  fully  all  material  facts 
touching  his  relation  to  them,"  etc.  To  the  same  effect 
the  law  is  stated  in  10  Cyc.  pp.  274-280. 

In  Dickerman  v.  Northern  Trust  Company,  176  U. 
S.  203,  204,  20  Sup.  Ct.  311,  319  (44  L.  Ed.  423),  it  is 
said :  "A  promoter  is  one  who  ^brings  together  the  per- 
sons who  become  interested  in  the  enterprise,  aids  in 
procuring  subscriptions,  and  sets  in  motion  the  ma- 
chinery which  leads  to  the  formation  of  the  corporation 
itself  [citing  Cook  on  Stocks  and  Stockholders,  §  651]. 

*  *  *  He  is  treated  as  standing  in  a  confidential 
relation  to  the  proposed  company,  and  is  bound  to  the 
exercise  of  the  utmost  good  la'th  [citiiig  Lloyd,  Corpor- 
ate Liability,  18,  and  other  autho'-ities].  The  promoter 
is  the  agent  of  the  corporation  and  si.bject  to  the  dis- 
abilities of  the  ordinary  agent.  His  acts  are  scrutiniz- 
ed carefully,  and  he  is  precluded  from  taking  a  secret 
advantage  of  the  other  stockholders.  *  *  *  If  the 
promoters  are  guilty  of  any  misrepresentation  of  facts 
or  suppression  of  the  truth  in  relation  to  the  charade! 
and  value  of  the  property  or  their  personal  intcr(\<t  in 
the  proposed  sale,  the  company  will  be  entitled  to  sot 
aside  the  transaction  or  recover  compensation  for  any 
loss  it  has  suffered."  For  other  citation  of  authorities 
to  the  same  effect,  we  refer  to  brief  of  counsel  for  ap- 
pellee. 
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Prom  the  above-cited  authorities  and  others  cited  in 
brief  of  counsel  for  appellee,  the  following  principles 
of  law  may  be  deduced  in  respect  to  the  relations  pro- 
moters occupy  to  the  corporation  and  to  those  whom 
they  induce  to  enter  into  the  enterprise  and  become 
stockholders,  as  well  as  towards  each  other,  and  the 
duties  they  owe  to  the  company  and  the  stockholders. 
Their  relation  is  of  a  fiduciary  character,  calling  for 
the  utmost  good  faith,  and  they  will  not  be  permitted  to 
take  secret  profits  in  the  form  of  stock  or  otherwise. 
Where  their  interests  are  antagonistic,  they  cannot  be 
silent;  they  must  disclose.  A  failure  to  inform  is  a 
fraud.  Their  position  is,  in  a  sense,  that  of  a  trustee, 
and  they  may  be  held  to  an  accounting  for  any  breach 
of  the  trust.  The  corporation  is  a  proper  party  in  such 
cases  to  file  the  bill  and  to  obtain  relief;  it  is  not  nec- 
essary to  rescind  or  set  aside  the  transaction.  The  bill 
may,  however,  be  maintained  by  the  injured  share- 
holders, where  redress  cannot  be  had  through  the  cor- 
poration, because  of  being  under  control  of  the  perpe- 
trators of  the  wrong. 

Applying  the  principles  of  law  as  stated  to  the  facts 
charged  in  the  bill,  which  are  to  be  taken  as  true  on  de- 
murrer, we  think  there  can  be  no  doubt  as  to  the  equity 
of  the  bill.  The  project  proposed  by  the  promoters  was 
to  organize  a  corporation  and  issue  shares  of  stock,  for 
money  paid  in,  at  par  value,  and  with  this  money  to 
purchase  coal  in  place  in  lands  in  small  tracts  and  body 
the  same  up  into  one  tract,  and  by  so  doing  increase  the 
value  of  the  holding,  and,  as  a  result,  give  a  greater 
value  to  the  shares  of  stock  issued  for  the  money  so 
paid  in.  Such  was  the  inducement  held  out  by  the  pro- 
moters, and  those  paying  in  their  money  have  an  equity 
in  preserving  and  carrying  out  the  project,  and  to  this 
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end  to  call  to  an  accounting  the  unfaithful  promotei's 
who,  by  their  fraud,  have  thwarted  the  project. 

It  is  no  answer  to  this  theory  of  the  bill  to  say  that 
the  lands  conveyed  to  the  corporation  and  now  held  by 
it  were  sold  to  it  at  a  fair  price  and  are  equal  in  value 
to  the  par  value  of  the  total  capital  stock  of  the  cor- 
poration. Those  who  were  induced  to  pay  in  money  for 
stock  upon  the  representations  made  by  the  promoters 
were  entitled  to  have  the  lands  at  cost  and  to  be  pur- 
chased under  the  proposed  scheme. 

It  is  contended  by  counsel  for  appellant  that  the 
written  agreement  between  the  promoters,  Moore  and 
Cavanaugh,  attached  as  an  exhibit  to  the  bill,  for  the 
formation  of  the  company  shows  on  its  face  that  sub- 
scriptions to  the  capital  stock  of  the  corporation  might 
be  made  in  lands.  We  do  not  so  construe  the  agree- 
ment, and,  if  susceptible  of  such  construction,  on  the 
facts  stated  in  the  bill  it  was  not  so  construed  by  Moore 
and  Cavanaugh,  but,  on  the  contrary,  they  treated  it  as 
requiring  the  stock  to  be  subscribed  and  paid  for  in 
money. 

The  bill,  moreover,  seeks  the  cancellation  of  shares 
of  stock  charged  to  have  been  fraudulently  issued,  and 
also  to  have  an  accounting  for  money  charged  to  have 
been  fraudulently  used  or  misappropirated  by  Moore 
and  his  confederates.  Taking  the  statements  of  the 
bill  as  true,  and  which  Ave  must  do  on  the  general  de- 
murrer for  want  of  equity,  interposed  by  the  respond- 
ents Moore  and  Simmons,  we  have  no  doubt  that  the 
bill  contains  equity,  and  hold  consequently  that  there 
was  no  error  in  overruling  the  demurrer.  The  decree 
will  be  affirmed. 

Affirmed.    All  the  Justices  concur. 
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Harbison  v.  Campbell. 

Bill  to  Enjoin  Obstruction  of  Public  Road, 

(Decided  May  30,   1912.     50  South.  207.) 

1.  Pleading;  Facts;  Evidctwe. — Pleading  should  state  the  facts  on 
which  a  partj'  relies,  but  it  Is  not  necessary-  to  plead  the  evidence 
to  establish  these  facts. 

2.  Iliffhicays;  Obstruction ;  Injunction;  Venue. — Where  the  bill  to 
enjoin  obstruction  of  a  public  road  alleges  complainant's  ownership 
of  land  in  Cullman  county  through  which  the  road  runs,  it  suffi- 
ciently showed  the  location  of  the  road  in  such  county. 

3.  Same;  Sufficiency  of  Bill — Where  the  bill  alleged  not  only 
that  the  road  w^as  a  public  one,  but  stated  how  and  when  it  was 
established  by  the  court  of  county  commissioners,  and  also  that  it 
was  opened  up  and  used  as  a  public  road,  thus  excluding  all  idea 
of  the  permisslTe  use,  it  sufficiently  alleged  the  existedce  of  a 
public  road,  notwithstanding  it  did  not  plead  matters  of  evidence 
showing  the  jurisdiction  of  the  commissioner's  court  to  establish  it. 

4.  Same;  Injunction;  Grounds, — One  who  plows  up  a  road  and 
BOWS  It  in  oats,  and  threatens  to  prosecute  those  who  travel  over  it. 
Is  subject  to  be  enjoined. 

5.  Same;  Abandonmetit ;  Non  User. — Short  of  the  time  of  prescrip- 
tion Don  user  does  not  operate  as  a  discontinuance  of  a  public  road, 
nor  does  the  fact  that  there  has  been  a  delay  in  opening  a  public 
road  have  that  effect. 

Appeal  from  Cullman  Chancery  Court. 

Heard  before  Hon.  W.  H.  Simpson. 

Bill  by  J.  H.  Harbison  against  N.  J.  Campbell  to  en- 
join the  obstruction  of  a  public  road.  From  a  decree 
sustaining  demurrer  to  the  bill  and  dissolving  the  in- 
junction, complainant  appeals.   Reversed  and  rendered. 

F.  E.  St.  John,  for  appellant.  The  bill  sufficiently 
showed  an  injnry  to  complainant  special  and  peculiar 
and  diflFerent  from  that  suffered  by  the  public  gener- 
ally.-^one.?  v.  Bright,  140  Ala.  268;  Roberts  v.  Mat- 
thews, 137  Ala.  523;  Cabbellv,  Williams,  127  Ala.  327; 
Sloss  Sheffield  Co,  t\  Johnson,  147  Ala.  384.     The  bill 
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sufficiently  showed  the  establishment  of  the  road  as  a 
public  road,  and  its  location  within  the  county.— Comm. 
Ct.  V.  Brewer,  34  Ala.  461;  Barks  v.  Jefferson  County, 
119  Ala.  603 ;  sec.  7744,  Code  1907.  The  bill  sufficient- 
ly showed  an  obstruction  of  a  public  highway  in  such 
a  sense  as  authorized  the  injunction.— Firs^  Nat.  Bank 
V.  Tyson,  144  Ala.  457;  Hoole  v.  Atty.  Gen.,  22  Ala.  90. 
The  court  erred  in  sustaining  the  demurrers  and  dis- 
solving the  injunction.— Trwmp  v.  McDonald,  122  Ala. 
256;  Harrison  v.  Yerby,  87  Ala.185. 

J.  B.  Brown,  for  appellee.     A  bill  must  show  com- 
plainant's claim  or  title  to  relief  with  accuracy  and 
clearness.— Wa/fcer  v.  Allen,  72  Ala.  459;  Duckworth  r. 
Duckworth,  34  Ala.  70.     Where  a  proceeding  is  relieii 
on  as  establishing  the  public  road  so  much  of  the  pro- 
ceedings as  are  necessary  to  show  the  jurisdictional 
facts  must  be  stated. — Lange  v.  Hammer,  157  Ala.  325 ; 
16  Cyc.  227.    Jurisdiction  of  the  Commissioner's  Court 
must  affirmatively  appear    of    record. — Comm.    Ct.    v. 
Hearn,  59  Ala.  371;  Joiner  v.  Winston,  68  Ala.  129; 
Henry  v.  Combs,  66  Ala.  382 ;  Thompson's  Case,  15  Ala. 
134.    The  three  essential  facts  are  not  shown. — ^Author- 
ities supra.     The  averments  of  the  bill  were  not  suffi- 
cient and  the  court  properly  sustained  the  demurrer 
and  dissolved  and  injunction. — Walker  v.  Allen,  supra; 
Jones  V.  Bright,  140  Ala.  271;  McHan  v.  McMurray, 
55  South.  794.     The  injunction  should  have  been  dis- 
solved   on    the    denials    in    the    answer. — Johnson    v. 
Howze,  154  Ala.  494;  Long  v.  Shepherd,  159  Ala.  595. 
Counsel  discuss  the    order    establishing    the    road    at 
length,  with  citation  of  authority,  but  it  is  not  deemed 
necessary  to  here  set  them  out. 

SIMPSON,  J.— The  bill  in  this  cause  is  filed  by  the 
appellant,  seeking  to  enjoin  the  obstruction  of  a  public 
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road.  After  alleging  complainant's  ownership  of  lands, 
the  third  section  of  the  bill  alleges  that  on  February 
18,  1908,  the  court  of  county  commissioners  of  Cull- 
man county  made  an  order  establishing  the  public  road 
in  question,  describing  it,  attaching  a  copy  of  the  order 
as  "Exhibit  A,"  and  alleges  that  "said  road  was  opened 
up  in  pursuance  of  said  order  and  has  been  in  contin- 
uous use  by  the  public  as  a  public  road  ever  since.  The 
same  was  obstructed  by  the  defendant  as  hereinafter 
set  out."  After  alleging  that  said  road  runs  through 
the  lands  of  complainant  and  defendant,  the  bill  states 
that  "the  said  road  is  the  only  means  or  way  of  ingress 
or  egress  to  and  from  the  lands  of  complainant  to  and 
from  said  Cullman  and  Jasper  road ;  that  complainant 
lives  and  resides  on  or  near  the  said  Cullman  and  Jas- 
per road  about  three  miles  west  from  the  said  describ- 
ed lands  on  other  lands  owned  by  the  complainant,  and, 
in  order  to  get  to  the  said  above-described  lands  of 
complainant  from  complainant's  home,  it  is  necessary 
for  complainant  to  travel  said  public  road  across  the 
lands  of  the  defendant  from  the  Cullman  and  Jasper 
road ;  there  being  no  other  road  leading  from  complain- 
ant's home  to  his  said  lands."  It  is  then  alleged  "that 
some  time  during  the  month  of  February,  1911,  the 
said  defendant  obstructed  and  closed  up  said  public 
road  where  the  same  runs  across  his  said  lands,  and 
has  sowed  same  in  oats,  and  has  given  the  complainant 
notice  not  to  trespass  upon  or  enter  upon  or  travel  the 
same,  and  threatens  to  prosecute  complainant  for  so 
doing,  and,  by  reason  of  the  defendant  closing  up  said 
road  and  refusing  to  permit  the  complainant  to  travel 
the  same,  complainant  is  prevented  from  cultivating 
his  said  lands,  or  in  any  way  enjoying  tlie  use  and  prof- 
its of  the  same,"  going  on  to  give  details  of  his  prepar 
ation  to  make  crops,  etc. 
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The  exhibit  contains  the  order  of  the  commissioners' 
court,  reciting  that  "Robert  Campbell  and  others  here- 
tofore appointed  by  an  order  of  this  court  to  view  and 
mark  out"  said  road  have  reported  in  conformity  with 
law,  recommending  that  the  road  be  opened,  reciting, 
also,  the  30  days'  notice  of  the  application,  according 
to  the  statute,  also  that  "proper  notice  was  served  and 
returned  by  the  sheriff  to  the  owner  of  each  tract  of 
land  over  which  the  road  has  been  worked,"  proceeds 
to  order  the  road  opened  up,  and  appoints  J.  B.  W.  as 
overseer  of  said  road.  A  temporary  writ  of  injunction 
was  issued,  and  was  afterwards  dissolved  on  affidavits 
and  the  coming  in  of  the  answer,  and  the  court  sus- 
tained the  demurrer  to  the  bill.  The  assignments  of 
error  relate  to  the  sustaining  of  the  demurrer  to  the 
bill  and  dissolving  the  injunction. 

The  answer  denies  that  the  road  in  question  ever  be- 
came a  legally  established  road,  admits  that  there  were 
proceedings  looking  to  that  end  in  the  commissioners' 
court,  and  makes  as  an  exhibit  copies  of  all  proceedings, 
alleging  that  at  the  time  of  said  proceedings  the  land 
now  owned  by  respondent  was  owned  by  one  George 
Harbison,  that  said  road  was  never  opened  or  cut  across 
the  said  lands,  has  never  been  used,  traveled,  or  main- 
tained as  a  public  road,  that  at  the  time  of  the  respond- 
ent's purchase  there  was  no  visible  evidence  of  such  a 
road.  It  also  claims  that  the  proceedings  in  the  com- 
missioners' court  are  void,  because,  first,  the  viewers 
failed  to  assess  any  damages  in  favor  of  any  landown- 
ers except  one  (William  Elkins)  ;  second,  after  the  re- 
port of  the  viewers,  no  order  was  made  appointing  a 
day  to  hear  objections;  third,  no  notice  was  served  on 
any  landowner  Except  Elkins ;  and,  fourth,  no  compen- 
sation was  made  to  George  Harbison.  Said  answer 
denies  that  there  is  any  such  public  road   across    his 
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lands,  but  states  that  he  has  a  private  road,  located 
differently,  which  he  permits  complainant  to  use.  It 
denies  that  respondent  ever  obstructed  any  such  public 
poad,  or  warned  the  complainant  not  to  travel  such 
road,  but  the  entire  answer  shows  that  these  statements 
are  made  on  the  theory  that  there  is  no  such  road,  and 
that  he  was  simply  warning  complainant  not  to  tres- 
pass on  his  crops,  states  that  his  private  road  is  just 
as  convenient  to  complainant  "as  the  route  which  he 
persists  in  taking."  It  is  evident  that  the  answer  does 
not,  in  terms,  deny  the  facts  alleged  in  the  complaint, 
but  is  carefully  worded  so  as  to  present  the  legal  prop- 
osition whether  there  is  a  legally  established  road  at 
the  place  alleged  in  the  complaint,  and  whether,  if  there 
is  such  a  road,  it  has  been  obstructed,  within  the  mean 
ing  of  the  law. 

The  proceedings  of  the  commissioners'  court  (made 
an  exhibit  to  the  answer)  show  (1)  a  petition  in  writ- 
ing by  Robert  Campbell  for  the  establishment  of  the 
road;  (2)  said  petition  and  the  order  of  the  court  show 
that  the  road  is  in  Cullman  county:  (3)  the  court  ap- 
pointed the  viewers  according  to  law.  The  viewers  were 
sworn  according  to  law.  The  viewers  made  their  report, 
and  the  court  made  the  usual  order  for  notice  to  the 
landowners  of  the  amount  of  compensation.  The  re- 
port, etc.,  had  at  the  end  a  form  of  a  relinquishment  of 
claim  of  compensation  to  be  signed  by  the  landowners, 
but  did  not  seem  to  be  signed  by  any  one  but  Elkins. 
Then  follows  the  order  of  the  court,  made  "Exhibit  A" 
to  the  bill. 

The  complainant  introduced  a  number  of  affidavits, 
to  the  effect  that  the  landholders  along  the  road  had  re- 
leased their  claim  for  damages  on  account  of  the  road's 
taking  a  part  of  their  lands;  that  the  road  had  been 
regularly  opened,  and  had  been  kept  up  by  the  road 
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overseer  and  road  hands  (except  a  stretch  of  2^  or 
3  miles,  according  to  some  of  the  witnesses,  which  had 
not  been  worked),  but  had  been  continually  traveled 
by  the  public,  and  that  the  defendant  had  planted  and 
was  raising  a  crop  of  oats  over  a  portion  of  the  road. 
One  of  the  aflBidavits  is  signed  by  6.  W.  Harbison,  who 
owned  the  lands  now  owned  by  the  defendant,  when  the 
proceedings  were  had  to  open  up  the  road,  and  he  states 
that  said  road  was  opened  up  to  the  public  in  1908,  and 
w^as  continually  used  by  the  public  as  a  public  road 
until  the  spring  of  1911  when  defendant  obstructed  it, 
by  having  it  plowed  up  and  sowed  in  oats,  that  witness 
signed  the  petition  for  the  road,  and  gave  the  right  of 
way  through  the  land  now  owned  by  defendant.  All 
of  the  aflfiants  agree  that  the  road  is  an  important  one, 
and  several  give  facts  showing  that  it  is  essential  to 
the  complainant. 

Respondent  filed  a  number  of  affidavits  (among  them 
one  by  G.  W.  Harbison)  to  the  effect  that  no  notice 
was  served  on  affiants  that  the  road  was  to  be  opened 
through  his  premises,  that  said  road  was  opened  up  in 
1908,  for  a  distance  of  six  miles,  which  part  has  been 
worked  and  used  ever  since,  leaving  four  miles  which 
was  never  cut  out,  opened  up,  ^X)rked,  traveled,  used, 
or  recognized  as  a  public  road,  and  which  is  filled  up 
with  native  forest  trees  and  underbrush;  that  the  pri- 
vate road  of  defendant  intersects  the  right  of  way  of  the 
established  road  several  times,  and  runs  along  said 
right  of  way  for  a  short  distance;  that  all  that  w^as 
done  west  of  the  Rivers  place,  two  miles  east  of  defend- 
ant's place,  was  to  trim  out  the  little  underbrush  along 
the  proposed  road,  no  timber  of  any  size  being  cut,  and 
that  the  underbrush  has  now  grown  up,  and  that  "said 
private  road  is  the  road  in  controversy  between  J.  H. 
Harbison  and  J.  N.  Campbell."    The  affidavits  are  iden- 
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tical  in  wording  and  form.  This  case  was  submitted  on 
the  demurrer  to  the  bill,  and  on  motion  to  dissolve  the 
injunction,  and  the  chancellor,  holding  that  the  estab- 
lishment of  the  road  is  sufficiently  shown,  but  that  the 
bill  does  not  show  any  obstruction  of  which  the  com- 
plainant can  complain,  sustained  the  demurrer  to  the 
bill,  and  dissolved  the  injunction. 

On  the  question  of  sustaining  the  demurrer  to  the 
bill,  the  appellee  insists,  first,  that  even  if  the  ground 
taken  by  the  chancellor,  to  wit,  that  the  averments  do 
not  show  an  obstruction  of  the  road,  be  not  sustained, 
yet  the  bill  is  demurrable  on  the  ground  that  the  aver- 
ments of  the  bill  are  not  sufficient  to  show  the  exist- 
ence of  a  public  road. 

It  is  a  cardinal  rule  of  pleading  "that  the  facts  on 
which  the  rights  of  the  parties  depend  shall  be  alleged, 
and  it  is  unnecessary  to  allege  the  evidence  that  estab- 
lishes these  facts." — Bishop's  Heirs  v.  Bishop's  Adm'r 
€t  ah,  13  Ala.  475,  487.  The  remarks  referred  to  in 
Lange  t\  Hammer,  157  Ala.  322,  47  South.  724,  had 
reference  to  a  plea  of  res  judicata,  and  even  as  to  that 
do  not  requil'e  all  the  proceedings  to  be  set  out. 

The  second  section  of  the  bill  alleges  that  complain- 
ant is  the  owner  of  certain  described  lands  in  Cullman 
county,  Alabama,  and  the  fourth  section  describes  the 
road  as  running  across  said  lands.  This  disposes  of 
the  objection  that  it  is  not  shown  that  the  road  is  in 
Cullman  county. 

The  third  section  of  the  bill  alleges  that  the  commis- 
sioners' court  of  Cullman  county  had  made  an  order- 
establishing  said  public  road,  and  attaches  as  an  ex- 
hibit the  order  of  the  said  court  by  which  said  public 
road  was  established.  Said  order  shows  the  report  of 
the  viewers  theretofore  appointed,  recites  the  facts 
showing  that  notice  was  given  according  to  law,  that 
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proper  notice  was  served  on  the  landowners,  and  pro- 
ceeds to  order  that  said  road  be  opened  as  a  public  road 
"in  this  county,"  and  appoints  an  overseer  to  open  up 
said  road.  While  it  is  true  that  the  commissioners' 
court  is  one  of  limited  jurisdiction,  and  in  a  direct  pro- 
ceeding all  of  the  jurisdictional  facts  must  be  shown  in 
evidence,  in  order  to  sustain  its  action,  yet  that  does 
not  mean  that  all  of  these  matters  of  evidence  must  be 
set  out  in  the  pleading. 

The  case  of  Walker  v.  Allen,  72  Ala.  456,  does  not 
militate  against  this  position.  The  allegation  in  that 
case  was  merely  that  the  stream  in  Jackson  county 
"is  a  navigable  river,"  and  that  complainant  had  used 
it  for  floating  logs  for  18  months.  The  reasoning  of 
the  court  is  that  the  court  judicially  knows  that  there 
is  no  tidal  stream  in  Jackson  county,  and  the  streams 
there  are  prima  facie  not  navigable,  also  that  the  fact 
of  one  person's  using  it  for  18  months  in  floating  logs 
did  not  show  that  it  was  a  navigable  stream.  It  is  true 
that  this  court  remarked,  in  passing,  basing  the  re- 
mark on  the  Walker-Allen  Case:  "The  bill  alleges  that 
the  road  *  *  *  is  a  public  road,  which  confessedly 
is  a  mere  conclusion  of  the  pleader,  and  would  doubt- 
less be  subject  to  demurrer,  the  other  facts  averred 
being  wholly  insufficient  to  show  that  such  is  its  char- 
acter, the  presumption  being  that  its  use  was  permis- 
sive."—Jowe«  V.  Bright,  140  Ala.  271,  37  South.  79. 

In  the  present  case  the  pleader  was  not  satisfied 
merely  to  allege  that  the  road  is  a  public  road,  but 
shows  distinctly  how  and  when  it  w^as  established  by 
the  known  legal  authority,  that  it  had  been  opened  up 
and  used  as  a  public  road,  and  it  excludes  all  idea  of 
a  i)ermissive  use.  The  allegations  of  the  bill  are  suffi- 
cient to  show  the  existence  of  a  public  road,  and  the 
bill  was  not  demurrable  on  that  point.     In  addition  to 
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what  has  been  said,  "any  order  of  the  court  of  county 
commissioners,  by  which  a  road  is  recognized  as  a  pub- 
lic road  is  presumptive  evidence  thereof." — Code,  § 
7744;  Oliver  v.  Loftin,  4  Ala.  240,  242;  Barks  v.  Jeffer- 
son Co.,  119  Ala.  603,  24  South.  505. 

The  next  question  is.  Do  the  allegations  of  the  bill 
show  an  obstruction  of  said  public  road,  to  wit,  "the 
said  defendant  obstructed  and  closed  up  said  road 
where  the  same  runs  across  his  lands,  and  has  sowed 
the  same  in  oats,  and  has  given  the  complainant  notice 
not  to  trespass  upon  or  enter  upon  or  travel  the  same, 
and  threatens  to  prosecute  complainant  for  so  doing? 
A  public  highway  "cannot  be  used  in  a  manner  foreign 
to  its  dedication  and  any  encroachment  thereon,  or  use 
thereof  which  is  inconsistent  with  such  purpose,  will 
.constitute  a  nuisance  which  may  be  enjoined." — Joyce 
on  Nuisances,  §  213,  p.  261 ;  section  214,  p.  263 ;  2  El- 
liott on  Roads  &  Streets  (3d  Ed.)  §§  832,  833,  pp.  259- 
261.  "The  obstruction  or  encroachment  may  consist  in 
anything  which  renders  the  highway  less  commodious." 
— ^37  Cyc.  247 ;  State  v.  Mayor,  etc,  of  Mobile,  5  Port. 
279,  311,  312,  30  Am.  Dec.  564;  Pratt  v.  Inhabitants 
of  Cohasset,  177  Mass.  488,  59  N.  E.  79.  "Anything 
that  worketh  hurt,  inconvenience,  or  damage  is  a  nui- 
sance," acording  to  Blackstone. — Baldwin  v.  Ensign,  49 
Conn.  113,  44  Am.  Rep.  207.  To  plow  up  a  road  and 
sow  it  in  grain  would  certainly  render  it  less  commodi- 
ous for  the  public,  and,  when  the  grain  is  grown  up, 
would  render  it  well-nigh  impassable  for  vehicles,  and, 
when  such  obstruction  is  accompanied  with  threats  of 
prosecution  to  those  who  travel  over  it,  we  think  it  a 
proper  subject  for  injunctive  relief. 

It  results  that  the  court  erred  in  sustaining  the  de- 
murrer to  the  bill. 
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As  before  stated,  we  do  not  understand  the  answer 
to  deny  the  facts  stated  in  the  bill,  but  merely  as  raising 
the  legal  point  that  the  place  in  question  is  not  a  pub- 
lic road.  All  of  the  affidavits  show  that  as  a  matter 
of  fact  the  defendant  is  obstructing  the  road  as  it  was 
laid  out  and  opened  up  by  the  commissioners'  court. 

Nonuser  short  of  the  time  of  prescription  does  not 
operate  as  a  discontinuance  of  a  public  road,  nor  does 
the  fact  that  there  has  been  a  delay  in  opening  up  a 
public  road  have  that  eflfect.--37  Cyc.  195,  197.  1  El- 
liott on  Roads  &  Streets  (3d  Ed.)  §  439,  p.  492.  It  is 
evident,  also,  that  those  parts  of  the  affidavits  which 
seek  to  show  that  the  road  was  not  fully  opened  up, 
because  standing  timber  was  allowed  to  remain,  and 
underbrush,  after  being  removed,  permitted  to  grow 
up,  cannot  refer  to  the  part  of  the  road  in  question,, 
which  is  through  an  open  field.  The  answer,  the  ex- 
hibits, and  the  affidavits  show  the  three  jurisdictional 
requirements,  "an  application  to  the  court,  thirty  days' 
notice  of  the  application,  ♦  ♦  ♦  and  that  the  road 
is  located  in  Cullman  county"  (Commissioners'  Court 
V.  Bowie,  34  Ala.  463),  and  that  the  road  has  been  es- 
tablished by  law. 

The  court  erred,  also,  in  dissolving  the  injunction. 

The  decree  of  the  court  is  reversed,  and  a  decree  will 
be  here  rendered  overruling  the  demurrer  to  the  bill 
and  reinstating  the  injunction. 

Reversed  and  rendered.  All  the  Justices  concur,  ex- 
cept DowDELL,  C.  J.,  not  sitting. 
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McGraw,  et  al.  v.  Tillery,  et  al. 

Petition  for  Intervention. 

(Decided  June  29,  1912.    59  South.  5(57.) 

Appeal  and  Error;  Review;  Theory  Below. — Where  the  petition 
did  not  count  on  that  theory  the  erroneous  overruling  of  demurrers 
to  petition  for  intervention  cannot  be  sustained  on  the  theory  that 
petitioners  were  entitled  to  a  reasonable  fee  for  service  rendered 
respondent  under  section  3010,  Code  1907. 

Appeal  from  Lee  Law  and  Equity  Court. 

Heard  before  Hon.  W.  P.  Dickinson,  Special  Judge. 

For  statement  of  the  facts  and  contents  of  the  peti- 
tion see  176  Ala.  451;  58  South.  421.  Motion  for  re- 
hearing denied. 

Barnbs  &  Dbnson,  for  appellant.  No  brief  reached 
the  Reporter. 

Stalungs  &  Drennbn,  for  appellee.  No  brief  reach- 
ed the  Reporter. 

ANDERSON,  J. — The  appellees,  by  their  petition, 
sought  the  enforcement  of  their  contract;  and,  whether 
it  was  or  was  not  binding  upon  these  appellants,  they 
-could  not  enforce  same,  except  by  an  original  or  sup- 
plemental bill.— 3  Mayfleld's  Digest,  pp.  316,  317.  The 
trial  court  erred  in  not  sustaining  the  respondents'  de- 
murrer to  the  petition. 

It  may  be  conceded  that  the  apellants  were  entitled 
to  a  reasonable  fee,  to  be  taxed  as  cost  against  the  re- 
spondents, if  legally  employed  to  represent  them  under 
the  terms  of  section  3010  of  the  Code  of  1907;  but  the 
petition  did  not  proceed  upon  this  theory  and  the  trial 
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court  cannot  be  justified  upon  its  finding,  or  the  re- 
spondents concluded  thereby,  because  the  appellants 
were  entitled  to  a  fee  under  a  statute  which  they  were 
not  attempting  to  invoke.  After  the  court  improperly 
overruled  the  respondents'  demurrer,  they  were  not 
bound  by  the  proof  as  to  the  reasonableness  of  the  fee 
to  which  the  petitioners  may  have  been  entitled,  under 
the  statute,  as  their  petition  did  not  invoke  the  statute, 
but  relied  upon  the  contract  alone,  and  sought  the 
amount  fixed  by  same. 

The  decree  of  the  county  court  is  reversed,  and  the 
cause  is  remanded. 

Reversed  and  remanded.  All  the  Justices  concur, 
except  DowDBLL,  C.  J.,  not  sitting. 


Faulk  &  Co.,  et  id*  v.  Hobbie  Grocery  Co. 

Bill  to  Reform  a  Mortgage  and  Declare  a  Lien. 

(Decided  April  16,  1912.     Rehearing  denied  June  29,  1912. 
59  South.  450.) 

1.  Equitu;  Bill;  DUmiissal;  Effect  on  Cross  Bill— The  effect  of 
section  3118,  Code  1907,  Is  to  change  the  rule  formerly  obtaining 
that  the  dismissal  of  an  original  bill  took  the  cross  hill  with  It,  and 
the  rule  now  is  that  a  cross  bill  remains  although  the  original  bill 
has  been  dismissed;  so  while  section  309.3,  Code  1907,  requires  a 
bill  to  be  filed  in  the  district  in  which  the  material  defendant  resides,, 
the  dismissal  of  the  original  bill  will  not  affect  a  cross  bill  set  up  by 
one  respondent  against  his  co-respondent,  although  he  is  the  only 
material  respondent  residing  In  the  district  where  the  bill  Is  filed. 

2.  Same;  References;  Exceptions  to  Report. — Under  rule  9.3,  Chan- 
cery I'ractlce  It  is  within  the  discretion  of  the  Chancellor  to  con- 
sider evidence  not  noted  on  exceptions  to  the  Register's  report. 

3.  Eridenec;  Opinion;  Expert. — Members  of  the  bar  are  competent 
as  experts  to  give  their  opinion  of  the  reasonable  value  of  services 
shown  to  have  been  rendered  by  an  attorney. 

4.  Appeal  and  Error;  Review;  Finding. — ^The  finding  of  the  Chan- 
cellor confirming  the  Register's  report  on  sharply  conflicting  evidence- 
wlll  not  be  disturbed  on  appeal. 
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5.  Custom  and  Usage;  Attorney's  Fee. — Where  services  of  the 
same  general  character  and  extent  are  of  such  frequent  recurrence 
among  the  legal  profession  that  a  certain  basis  for  estimation  is 
customary,  evidence  of  such  custom  becomes  admissible  to  show 
what  is  a  reasonable  attorney's  fee. 

6.  Partnership ;  Liability  of  Partners. — Where  a  firm  was  by 
name  a  party  to  obligations,  the  debt  was  the  Joint  aud  several  obli- 
gations of  all  of  the  partners. 

7.  Payment:  Voluntary. — ^Where  on  demand  of  the  mortgagee  the 
mortgagor  paid  the  recording  fee,  the  payment  was  voluntary,  and 
no  recovery  can  be  had  therefor. 

8.  Mortgages:  Foreelosure;  Attorney's  Fees. — Where  a  mortgage 
provides  for  the  imyment  of  a  reasonable  attorney's  fee  In  case  it 
should  be  necessary  to  employ  one  in  the  collection  of  the  debt,  it 
is  a  contract  of  indemnity  in  favor  of  the  creditor,  and  entitles  his 
attorney  to  reasonable  com|)en8ation,  taking  into  consideration  the 
nature  of  the  employment  and  the  skill  and  labor  requisite  to  its 
discharge. 

9.  Home. — Where  a  note  secured  by  mortgage  provided  for  a 
reasonable  attorney's  fee,  and  the  mortgage  was  foreclosed,  an 
allowance  of  10  per  cent,  on  the  amount  of  the  face  of  the  mortgage 
was  not  Improper,  as  a  matter  of  law,  although  after  the  proceed- 
ings were  begun,  part  of  the  mortgage  debt  was  discharged;  such 
an  allowance  was  not  palpably  excessive. 

Appbal  from  Montgomery  Chancery  Court. 

Heard  before  Hon.  L.  D.  Gardner. 

Bill  by  Hobble  Grocery  Company  against  T.  S. 
Faulk,  Ada  E.  Faulk,  George  Stuart,  receiver  in  bank- 
ruptcy, and  B.  Frank,  as  trustee,  to  treat  orator  as  hav- 
ing a  lien  of  equal  dignity  with  the  other  creditors  in 
the  mortgage  on  the  lands,  to  reform  and  correct  the 
mortgage  so  as  to  show  that  the  same  is  and  does 
stand  as  a  security  to  orator,  to  foreclose,  etc.  De- 
cree for  complainant,  and  respondents  appeal.  Affirmed. 

In  July,  1907,  T.  S.  Faulk  &  (^o.,  T.  S.  Faulk,  and 
Ada  E.  Faulk  executed  a  mortgage  on  certain  real  es- 
tate situated  in  Geneva  county  to  H.  Frank  as  trustee, 
to  secure  the  payment  of  an  aggregate  indebtedness  of 
f8,368.81  due  in  specified  sums  to  a  large  numl)er  of  the 
creditors  of  T.  S.  Faulk  &  Co.,  including  f  2,876.50  due 
to  Steiner,  Lobman  &  Frank,  a  firm  of  which  said  B. 
Frank  was  a  member.    T.  S.  Faulk  &  Co.  was  a  mer- 
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cantile  partnership  composed  of  T.  S.  Faulk  and  O.  A. 
Faulk,  doing  business  at  Samson,  Geneva  county,  Ala. 
T.  S.  Faulk  and  Ada  E.  Faulk  resided  in  Geneva  coun- 
ty, and  O.  A.  Faulk  resided  in  Pike  county.  B.  Frank 
resided  in  Montgomery,  and  the  Hobbie  Grocery  Com- 
pany, a  domestic  corporation,  had  its  residence  and 
principal  place  of  business  in  Montgomery.  Default 
was  made  in  the  payment  of  said  mortgage  indebted- 
ness on  November  1,  1907.  On  November  9,  1907,  a 
petition  was  filed  by  Steiner,  Lobman  &  Frank  and 
another  creditor  to  have  T.  S.  Faulk  &  Co.  declared 
a  bankrupt,  and  George  Stuart  was  thereupon  appoint- 
ed as  receiver  of  the  property  and  assets  of  said  firm. 
On  December  11,  1907,  the  Hobbie  Grocery  Company 
filed  its  original  bill  against  the  parties  above  named, 
except  O.  A.  Faulk,  who  was  not  made  a  party.  The 
gravamen  of  the  bill  was  that  by  agreement  between 
T.  S.  Faulk,  B.  Frank,  and  complainant's  representa- 
tive, at  a  conference  between  them  prior  to,  and  look- 
ing to,  the  execution  of  said  mortgage,  the  mortgage 
should  have  expressed  that  complainant's  debt  of  about 
f 700  due  from  Faulk  &  Co.  was  by  it  equally  secured  on 
the  same  terms  as  the  debts  of  the  other  creditors, 
though  it  was  to  be  evidenced  by  separate  notes  made 
directly  to  complainant;  whereas  in  fact  the  complain- 
ant's debt  was  not  mentioned  at  all  in  the  mortgage. 
The  prayer  of  the  bill  was  as  above  stated,  and  also 
for  an  allowance  of  attorney's  fee  for  complainant's 
lawyers.  B.  Frank,  as  trustee,  filed  an  answer  to  the 
bill  denying  complainant's  asserted  equity  for  reforma- 
tion of  the  mortgage  and  a  sharing  in  its  proceeds,  and 
also  filed  a  cross-bill  against  all  the  Faulks,  Hobbie 
Grocery  Company,  and  George  Stuart  as  receiver,  set- 
ting forth  the  mortgage  and  default  in  its  payment,  and 
praying  for  a  decree  of  foreclosure  with  an  allowance 
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of  reasonable  attorney's  fees  therefor.  On  October  5, 
1909,  the  Hobbie  Grocery  Company  dismissed  its  orig- 
inal bill  of  complaint,  and  on  the  same  day  T.  S.  Faulk 
filed  a  sworn  plea  in  abatement  of  the  cross-bill,  alleg- 
ing that  the  original  bill  had  been  dismissed,  and  that 
the  appointment  of  George  Stuart  as  receiver,  etc.,  had 
been  vacated  by  the  federal  court,  and  therefore  those 
parties  had  no  further  interest  in  the  subject-matter 
of  the  suit;  that  T.  S.  and  Ada  E.  Faulk  resided  in 
Geneva  county,  and  O.  A.  Faulk  in  Pike  county;  that 
the  real  estate  involved — the  subject-matter  of  the  suit 
— was  situated  in  Geneva  county;  and  that  there  was 
left  no  material  defendant  residing  in  the  district  in 
which  the  bill  was  filed.  Thereupon  the  cause  was  sub- 
mitted for  final  decree  on  the  plea  in  abatement,  also 
on  the  cross-bill,  cross-answers,  and  depositions  offered 
by  the  cross-complainant.  The  chancellor  overruled 
the  plea  in  abatement,  and  decreed  that  B.  Frank,  as 
trustee,  was  entitled  to  the  relief  prayed  for,  and  order- 
ed a  reference  to  the  register  to  ascertain  and  report 
the  amount  due  under  the  mortgage,  reasonable  attor- 
ney's fee,  etc.  The  register  reported  that,  at  the  time 
the  mortgage  was  given  to  the  attorneys  for  H.  Frank 
for  collection,  there  was  due  thereon  f 8,249.81 ;  that 
after  the  filing  of  the  cross-bill  large  sums  were  paid 
by  Faulk  &  (^o.  to  various  of  the  secured  creditors, 
leaving  a  balance  with  interest  added  to  date  of  $3,894.- 
57;  and  that  a  reasonable  attorney's  fee  for  the  solici- 
tors of  cross-complainant  was  10  per  cent,  of  the  orig- 
inal amount,  f 824.98.  The  other  material  facts  appear 
in  the  opinion. 

Tyson,  Wilson  &  Martin,  and  W.  O.  Mi  lkey,  for 
appellant.  The  land  was  situated  in  Geneva  county, 
and  Stewart,  although  a  proper,  was  not  a  necessary 
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party,  and  hence,  the  bill  could  not  have  been  filed  in 
Montgomery  county  if  he  had  been  the  only  respondent, 
but  B.  Frank,  as  trustee,  was  a  material  respondent  in 
the  original  bill,  and  his  residence  in  Montgomery  coun- 
ty gave  that  court  jurisdiction. — Sec.  3098,  Code  1907 ; 
Gay  V,  Brierfield  Co.,  106  Ala.  615 ;  Harwell  v,  Lehman^ 
72  Ala.  344;  Ashurst  v.  Gibson,  57  Ala.  284.  B.  Frank 
filed  the  cross-bill  seeking  foreclosure  of  mortgage  on 
land  in  Geneva  county,  and  the  motion  of  the  Faulks 
to  dismiss  it  for  want  of  jurisdiction  should  have  been 
granted. — Campbell  v.  Crawford^  63  Ala.  392;  Harwell 
V,  Lehman,  supra.  Neither  the  Hobbie  Company  nor 
Stewart  were  material  defendants,  and  hence,  the  pro- 
vision of  section  3118,  Code  1907,  is  without  applica- 
tion. The  court  erred  in  holding  the  plea  in  abate- 
ment insuflScient. — Eagle  I.  Co,  v.  Baugh,  147  Ala.  613. 
The  chancellor  is  not  bound  by  rule  93,  Chancery  Prac- 
tice, to  consider  evidence  not  noted.  The  defendant 
was  entitled  to  recover  as  a  credit  the  amount  of  re- 
cording fee. — Barnes  v,  Moragne,  145  Ala.  313;  sec. 
2082,  Code  1907.  This  is  also  true  of  the  fee  advanced 
by  the  mortgagor  to  pay  the  attorney  for  preparing  the 
mortgage.  The  court  was  in  error  in  finding  and  allow- 
ing an  attorney's  fee  of  10  per  cent  on  the  face  of  the 
mortgage  as  part  of  it  had  been  paid. — 3  A.  &  E.  Enc. 
of  Law,  465.  The  cross  complainant  was  not  entitled 
to  attorney's  fees  at  all,  as  Frank  was  only  a  trustee 
and  had  no  interest  in  the  mortgage  debt. — Bailei/  i\ 
Butler,  138  Ala.  153. 

Stbixkr^  Crum  &  Weil^  for  appellee.  The  court  had 
jurisdiction  and  the  dismissal  of  the  original  bill  did 
not  have  effect  of  robbing  it  of  its  jurisdiction  to  pro- 
ceed and  determine  the  affirmative  matters  set  up  in 
the  cross-bill.— Sees.  3093,  3118,  Code  1907;  Ashurst 
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V.  Gibson,  57  Ala.  584 ;  Reeves  v.  Brown,  103  Ala.  537 ; 
Troy  Fert.  Co.  v.  Prestwood,  116  Ala.  119;  54  N.  W. 
453;  94  N.  W.  482;  152  U.  S.  596;  184  U.  S.  598.  The 
dismissal  of  the  orip^inal  bill  did  not  have  the  effect 
of  carrying  the  cross-bill  with  it,  and  the  plea  in  abate- 
ment was  properly  held  insufficient. — Abies  v.  Planters 
Co.,  92  Ala.  382;  Wilkerson  v.  Roper,  74  Ala.  140.  Thi» 
notes  and  mortgages  provided  for  an  attorney's  fee  and 
the  finding  of  the  register  and  chancellor  as  to  tlu- 
amount  will  not  l)e  disturbed.  The  payment  of  th(^  re- 
cording fee  was  voluntary  and  cannot  be  here  re- 
covered. 

SOMERVILLE,  J.— The  office  of  the  cross-bill,  and 
its  relation  to  the  original  bill,  are  thus  stated  by  Chief 
Justice  Stone  in  Abels  v.  P.  d  M.  Ins.  Co.,  92  Ala.  382, 
386,  9  South.  423,  424 :  "The  general  rule  is  that,  when 
the  original  bill  is  dismissed,  the  cross-bill  goes  with  it. 
This  rule  is  based  on  the  idea  that  the  averments  of 
the  cross-bill  and  its  subject-matter  constitute  simply  a 
defense  to  the  original  bill,  and  therefore,  having  no 
individuality,  no  distinctive  relief  can  be  granted."  But 
as  said  in  Wilkinson  v.  Roper,  74  Ala.  140,  "if  the  aver- 
ments of  the  cross-bill  relate  to  and  spring  out  of  the 
subject-matter  embraced  in  the  original  bill,  when  such 
cross-bill  prays  affirmative  relief,  which  is  equitable  in 
its  character,  and  which  requires  a  cross-bill  for  its 
presentation,  if  the  cause  in  this  condition  is  submit- 
ted for  decree,  then,  although  relief  may  be  denied  on 
the  original  bill,  it  is  the  duty  of  the  chancellor  to  grant 
such  relief  on  the  cross-bill  as  its  averments  and  the 
proof  would  justify,  if  they  were  presented  in  an  orig- 
inal bill."  "This  rule,  however,"  proceeds  the  Chief 
Justice  in  the  Abels  Case,  "was  originally  applicable 
only  when  the  relief  asked  in  the  cross-bill  was  direct- 
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ed  against  the  complainant,  and  not  against  a  codefend- 
ant.  *  *  *  It  was  not  until  the  statute  was  amend- 
ed by  the  act  approved  January  22,  1885  (Laws  1885, 
p.  91 )  the  statute  as  amended  now  constituting  section 
3460  of  the  Code  of  1896  (section  3118,  Code  1907),  that 
relief  could  be  had  against  a  codefendant  by  a  statutory 
cross-bill  as  well  as  against  the  complainant  in  the 
original  bill ;  and  the  same  rules  govern  the  filing  of  a 
C7'oss-bill  against  a  codefendant  as  against  the  original 
complainant:^  (Italics  ours.) 

The  statute  referred  to  provides  that  a  defendant 
may  obtain  relief  against  a  party  complainant  or  de- 
fendant for  any  cause  connected  with  or  growing  out 
of  the  bill  by  alleging  in  his  answer,  and  as  a  part  there- 
of, the  facts  upon  which  such  relief  is  prayed."  Its  ef- 
fect is,  as  declared  in  the  Abels  Case,  to  enlarge  the 
scope  of  the  cross-bill,  and  to  require  an  adjustment  of 
the  rights  of  parties  defendant  inter  se  when  proper- 
ly presented  to  the  court,  regardless  of  the  fate  of  the 
original  bill  out  of  which  the  cross-bill  sprang.  Prior 
to  the  statute  such  a  cross-bill,  seeking  no  affirmative 
equitable  relief  against  the  original  complainant,  must 
have  fallen  with  the  dismissal  of  the  original  bill.  See 
Davis  V.  Cook,  65  Ala.  617,  622.  Under  the  statute  re- 
lief will  be  granted  against  a  codefendant  exactly  as 
though  the  cross-bill  were  an  original  bill,  even  though 
the  original  complainant  has  no  interest  in  the  cross- 
suit,  and  even  though  he  abandons  the  whole  proceed- 
ing. 

The  object  of  the  statute  is  to  avoid  a  multiplicity  of 
suits,  with  the  delay  and  expense  which  they  inevitably 
entail  on  the  parties.  Speaking  to  this  effect,  Justice 
Haralson  said  in  Brickley  v.  Brickley,  136  Ala.  554, 
34  South.  947:  "It  would  be  unnecessary  and  vexa- 
tious to  require  the  defendant,  in  such  a  case,  to  bring  a 
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new  suit  and  go  over  the  same  matters,  which  could  as 
well  be  brought  forward  in  the  existing  suit.  The  rights 
of  the  parties  could  be  adjusted  in  the  one  as  well  as  in 
bringing  another  suit,  thereby  avoiding  inconvenience 
and  delay.  Whatever  can  be  done  consistently  with  the 
law  to  put  an  end  to  vexatious  and  irritating  litiga- 
tions ought  to  be  done."  It  is  insisted,  however,  that  this 
salutary  purpose  must  fail  in  the  present  case  for  the 
reason  solely  that  with  the  dismissal  of  the  original 
bill,  and  the  extinction  of  all  interest  in  the  subject- 
matter  of  the  suit  in  the  Hobbie  Grocery  Company  and 
in  Stuart,  the  receiver  in  bankruptcy,  there  remained 
no  material  or  proper  parties  defendant  to  the  cross- 
bill except  the  appellants;  and  that  as  these  resided 
without  the  chancery  district  in  which  the  original  and 
the  cross-bill  were  filed,  and  as  the  subject-matter  of 
the  suit  was  land  situated  in  another  county,  the  chan- 
cery court  was  without  jurisdiction  to  further  entertain 
the  cross-bill. 

We  cannot  accede  to  this  view.  The  court  unques- 
tionably had  jurisdiction  of  the  parties  and  the  sub- 
ject-matter by  virtue  of  the  original  bill.  The  subject- 
matter  of  the  cross-bill  was  identical  with  that  of  the 
original  bill,  and  the  relief  sought  by  each  was  practi- 
cally identical;  the  former  seeking  to  share  in  a  bene- 
ficial trust,  and  the  latter  seeking  to  enjoy  it  exclusive- 
ly. The  cross-bill  w^as  connected  with  and  grew  out 
of  the  original  bill,  and  unquestionably  by  its  filing  the 
court  acquired  jurisdiction  of  the  parties  and  the  sub- 
ject-matter for  the  purposes  for  which  it  was  filed.  The 
objection  that  at  a  later  stage  there  remained  no  mate- 
rial party  resident  in  the  district  is  purely  technical 
in  its  character,  finds  no  support  in  the  language  of 
the  statute,  and  is  opposed  to  its  manifest  policy.  It  is 
denied  also  by  the  construction  actually  given  to  the 


Digiti 


zed  by  Google 


262  SUPREME  COURT  [Vol. 

[Faulk  &  Co.,  et  al.  v.  Hobble  Grocery  Co.] 

Statute  in  Abels  v.  P.  &  M,  Ins.  Co.,  92  Ala.  382,  9 
South.  423,  for  it  can  surely  make  no  difference  that  the 
original  bill  is  voluntarily  dismissed  in  advance  of  the 
submission,  instead  of  by  the  court  on  the  submission. 
We  are  satisfied  that  a  jurisdiction  once  fully  acquir- 
ed in  such  a  case  was  never  intended  to  be  made  de- 
pendent upon  the  will  or  discretion  of  the  original  com- 
plainant, and  that  thereafter  the  question  of  mere  ven- 
ue is  wholly  immaterial,  and  indeed  cannot  arise. 

The  cases  of  Eagle  Iron  Co.  v.  Baugh,  147  Ala.  613, 
41  South.  663,  and  Eagle  Iron  Co.  v.  Malone,  149  Ala. 
367,  42  South.  734,  cited  and  relied  on  by  appellants, 
are  not  at  all  pertinent  to  the  question  under  discus- 
sion. They  are  cases  at  law,  and  are  governed  by  the 
venue  statutes  and  rules  of  practice  peculiar  to  law 
courts,  uninfluenced  by  the  considerations  above  stat- 
ed. They  merely  hold  that,  when  a  suit  for  breach  of 
contract  is  filed  against  two  defendants,  only  one  of 
whom  is  resident  within  the  jurisdiction,  and  during 
the  trial  the  resident  defendant  is  by  amendment  strick- 
en from  the  complaint,  the  remaining  defendant  may 
then  plead  in  abatement  to  the  jurisdiction  of  the  court. 
It  is  evident  that  any  other  rule  in  such  cases  would 
enable  a  plaintiff  by  the  shallowest  of  devices  to  evade 
the  laws  of  venue,  and  indeed  to  destroy  the  whole  sys- 
tem. 

Analogy  is  wholly  lacking.  Section  3093  of  the  Code 
does  provide  that  "  the  bill  must  be  filed  in  the  district 
in  which  a  defendant,  or  a  material  defendant,  resides." 
But  this  has  reference  to  the  original  bill,  and  not  to 
the  cross-bill,  as  to  which  when  material  defendants, 
though  nonresident,  are  already  before  the  court  and 
within  its  jurisdiction,  the  court  is  authorized  by  sec- 
tion 3118  to  proceed  and  administer  relief. 
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Exception  is  taken  to  the  decree,  in  that  it  includes 
a  personal  judgment  against  O.  A.  Faulk,  because  his 
name  was  not  signed  to  the  notes  or  mortgage,  and 
hence,  it  is  argued,  he  was  not  personally  liable.  How- 
ever, he  was  a  member  of  the  firm  of  T.  8.  Faulk  &  Co., 
and  the  firm  was  eo  nomine  a  party  to  the  several  obli- 
gations. The  debt  of  the  firm  ^vas  the  joint  and  sev- 
eral obligation  of  all  and  each  of  its  members,  and  each 
was  liable  to  suit  and  judgment  thereon. — Freeman  v, 
Pulleriy  119  Ala.  236,  24  South  57.  There  was  no  error 
as  to  this. 

Exception  is  taken  to  the  register's  report  in  that 
credits  were  not  allowed  appellants  for  the  sums  of  f 35 
and  fl4.65,  paid  by  them  to  B.  Frank,  as  trustee,  on 
his  requisition ;  the  former  to  pay  an  attorney's  fee  for 
preparing  the  mortgage,  and  the  latter  to  pay  the  re- 
cording fee. 

As  to  the  first  item,  Frank  testified  that  it  was  ex- 
pressly agreed  between  himself  and  T.  8.  I^aulk  &  Co. 
that  the  latter  should  pay  this  fee.  This  agreement  was 
expressly  denied  bv  T.  8.  Faulk,  who  stated  that  it  was 
to  be  allowed  as  a  credit  on  the  debt.  On  this  state  of 
the  evidence  we  cannot  hold  the  chancellor  in  error  in 
confirming  the  disallowance  of  the  credit. — Pollard  i\ 
A.  F.  L.  M.  Co.,  139  Ala.  183,  35  South.  767;  Jones  v. 
White,  112  Ala.  449,  451,  20  South.  527. 

With  respect  to  the  second  item,  there  was  no  agree- 
ment whatever  as  to  its  payment.  Frank  submitted 
by  letter  to  Faulk  &  Co.  the  probate  judge's  bill,  "for 
which  we  have  sent  him  check.  You  can  remit  us  di- 
rect for  same."  To  which  Faulk  &  Co.  responded,  "In- 
closed please  find  check  for  $14.60  to  cover  recording 
fee." 

It  is,  of  course,  true  that  the  mortgagors  were  not 
bound,  in  the  absence  of  any  agreement,  to  pay  the  re- 
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cording  fee.  But,  if  they  chose  to  do  so  on  the  mere 
demand  of  the  mortgagee,  it  was  a  voluntary  payment, 
for  the  recovery  of  which  the  law  gives  no  remedy.  The 
circumstances  of  the  transaction  afford  no  hint  of  such 
an  expectation,  and  there  arises  from  them  no  impli- 
cation of  a  promise  by  the  mortgagee  to  credit  the 
amount  thus  paid  on  the  mortgage  debt.  In  fact,  it 
would  seem  that  the  mortgagors  deliberately  intended 
to  reimburse  the  mortgagee  for  what  he  had  paid  for 
them. 

On  the  issue  before  the  register  as  to  reasonable  at- 
torney's fees  to  be  allowed  for  conducting  the  suit  for 
forei*losure  of  the  mortgage,  cross-complainant  submit- 
ted the  testimony  of  five  attorneys  who  qualified  as  ex- 
pert witnesses  for  that  purpose.  These  witnesses  all 
testified  that  a  fair  and  reasonable  fee  for  the  services 
shown  to  have  been  rendered  by  cross-complainant's 
solicitors  in  and  about  the  foreclosure  of  the  mortgage 
-  would  be  10  per  cent,  on  the  amount  of  the  mortgage 
debt  at  the  time  it  was  placed  in  the  hands  of  the 
solicitors  for  forecloBure. 

In  accordance  with  this  undisputed  evidence,  the  reg- 
ister found  and  reported  that  a  reasonable  fee  was  "10 
per  cent,  of  the  amount  of  said  mortgage  indebtedness 
when  placed  in  their  hands  for  collection,  or  the  sum 
of  1824.98." 

The  chancellor  allowed  the  fee  as  reported.  The  ob- 
jection is  that  this  allowance  is  erroneous  as  a  matter 
of  law,  in  that  it  is  calculated  on  the  basis  of  the 
amount  due  when  foreclosure  proceedings  were  begun, 
instead  of  the  amount  due  at  the  time  of  the  foreclosure 
decree. 

The  stipulation  in  the  notes,  which  the  mortgage  was 
given  to  secure,  is :  Should  it  become  necessary  to  em- 
ploy an  attorney  in  the  collection  of  this  debt  we  prom- 
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ise  to  pay  all  reasonable  attorney's  fees  therefor."  The 
mortgage  itself  provides  that :  "In  case  the  mortgagee 
herein,  his  heirs,  etc.,  see  fit  to  foreclose  this  mortgage 
in  a  court  having  jurisdiction  thereof,  we  will  pay  a 
reasonable  attorney's  fee  therefor,  which  shall  be  and 
constitute  a  part  of  the  debt  hereby  secured." 

We  are  cited  to  no  authorities  on  the  proposition 
here  presented,  and  we  do  not  find  that  this  court  has 
ever  had  occasion  to  consider  it. 

In  Imler  v.  Imler,  94  Pa.  372,  it  was  said  by  Paxson, 
J.:  "The  obvious  intention  in  this  and  like  stipula- 
tions in  instruments  for  the  payment  of  money  is  that 
the  creditor  shall  be  indemnified  for  his  reasonable  ex- 
pense of  counsel  fees  in  collecting  the  money.  That  is 
to  say,  where  it  becomes  necessary  to  employ  counsel  to 
collect  the  money,  the  debtor  shall  be  subjected  to  the 
expense  thereof,  not  exceeding  the  agreed  limH.  It  was 
never  intended,  nor  can  we  permit,  such  a  clause  to  be 
used  to  compel  a  debtor  to  pay  attorney's  commissions 
where  the  latter  does  not  dispute  the  claim  and  pays 
at  maturity.  In  such  cases  there  is  no  necessity  for 
the  intervention  of  an  attorney.  Where,  however,  an 
attorney  has  been  employed  in  good  faith  by  reason  of 
the  neglect  or  refusal  of  the  defendant  to  pay,  the  fact 
that  the  money  has  been  paid  to  the  attorney,  without 
execution,  does  not  relieve  the  defendant  from  his  agree- 
ment to  pay  reasonable  attorney's  commissions,  for 
the  reason  that  the  creditor's  liability  to  the  attorney 
has  attached.  The  contract  is  one  of  indemnity,  and 
if  the  defendant,  by  his  neglect  or  refusal  to  pay,  has 
subjected  his  creditor  to  the  necessity  of  employing 
counsel,  why  should  he  not  pay? 

That  such  contracts  are  for  indemnity  only  seems  en- 
tirely clear. — Tompkins  v.  Drennen,  95  Ala.  463,  466, 
10  South.  638.    The  question  then  in  this  case  is :    For 
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what  amount  was  the  mortgagee  liable  to  his  solicitors, 
there  being  no  express  agreement  between  them  by 
which  it  was  fixed?  The  general  principle  is  every- 
where established  that  an  attorney  is  in  such  a  case 
entitled  to  reasonable  compensation  for  his  services,  ap- 
propriate to  his  employment,  rendered  by  him  to  his 
client. — Ilumes  v.  Decatur^  etc,  Co.,  98  Ala.  461,  470, 
13  South.  368.  In  the  estimation  of  their  value  many 
elements  may  be  material  for  consideration,  among 
which  are  the  nature  and  value  of  the  subject-matter 
of  the  employment;  the  learning,  skill,  and  labor  re- 
quisite to  its  proper  discharge ;  the  time  consumed ;  the 
professional  experience  and  reputation  of  the  attorney; 
the  weight  of  his  responsibility;  and  the  measure  of 
success  achieved. 

The  question  of  value  is  essentially  an  issue  of  fact, 
into  which  all  of  the  elements  named  may  enter,  though 
no  one  of  them  alone  can  be  of  controlling  influence. 

It  seems  also  to  be  settled  by  high  authority  that, 
where  services  of  the  same  general  nature  and  extent 
are  of  such  frequent  recurrence  among  the  legal  pro- 
fession that  a  certain  fee,  or  a  certain  basis  for  its  es- 
timation, has  become  customary  and  usual  in  such 
cases,  evidence  thereof  is  proper  to  show  what  is  rea- 
sonable.—AS7anfo/f  V.  Embry,  93  U.  S.  548,  23  L.  Ed. 
983;  Knight  v.  Russ,  77  Cal.  410,  19  Pac.  698;  Vilas 
V,  Downer,  21  Vt.  419;  Nathan  v.  Brand,  167  111.  607, 
47  X.  E.  771. 

Witnesses  who  qualify  as  experts — that  is,  membei-s 
of  the  legal  profession  shown  to  have  the  requisite 
knowledge  and  experience — may  give  their  opinions  as 
to  the  value  of  the  services  shown  to  have  been  render- 
ed; but  their  opinions  are  not  conclusive  of  the  issue, 
though  they  should  have  their  due  weight. — 4  Cyc.  1003. 

Mr.  Crum,  one  of  the  mortgagee's  attorneys,  testl- 
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fied  that  the  notes  and  mortgage  were  given  to  his  firm 
for  collection  about  December  1,  1907,  and  that  be- 
fore proceeding  to  foreclose  the  mortgage  by  cross-bill 
they  wrote  to  Faulk  &  Co.  requesting  payment  of  the 
debt,  but  received  no  response  from  them.  He  stated 
further  that  the  usual  and  customary  fee  in  such  mat- 
ters involving  amouts  such  as  this  is  10  per  cent,  of 
the  face  of  the  mortgage  indebtedness  at  the  time  it  is 
placed  in  the  hands  of  an  attorney,  and  that  this  would 
be  a  reasonable  fee  for  the  services  rendered  by  his 
firm  in  this  case.  He  also  stated  that  the  amounts 
paid  by  the  mortgagors  to  some  of  the  secured  credi- 
tors (aggregating  about  f 4,000)  were  paid  long  after 
the  cross-bill  was  filed,  and  after  the  bulk  of  their  legal 
services  had  been  rendered;  that  none  of  these  sums 
were  paid  to  them  or  to  the  mortgagee;  and  that  they 
were  not  advised  thereof  until  they  obtained  the  infor- 
mation by  correspondence  with  the  creditors.  On.  cross- 
examination  he  stated  that  the  fact  that  half  of  the 
amount  originally  due  was  paid  directly  to  the  cred- 
itors, under  the  circumstances  shown,  would  not  af- 
fect or  reduce  the  amount  of  the  fee. 

Appellants — the  mortgagors — did  not  see  fit  to  offer 
any  testimony  at  all  on  this  issue. 

On  the  evidence  presented  to  the  register  we  cannot 
hold  as  matter  of  law  that  the  partial  payment  of  the 
debt,  even  to  the  mortgagee,  after  the  employment  of 
attorneys  to  collect  it,  and  after  proceedings  for  fore- 
closure had  been  inaugurated,  would  relieve  the  mort- 
gagee pro  tanto  from  his  obligation  to  his  solicitors; 
for,  if  so,  it  might  be  argued  with  equal  propriety  that 
such  a  payment  of  the  entire  debt  would  relieve  him 
from  paying  any  fee  at  all. 

It  may  often  happen  that  the  mere  fact  of  the  employ- 
ment of  able  counsel  to  collect  a  debt  will   morallv 
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coerce  its  payment;  and  the  fact  that  the  debtor  then 
pars  the  debt  directly  to  his  creditor  ought  not,  either 
in  law  or  in  fact,  to  deprive  an  attorney  of  the  just 
fruitsr  of  his  employment.  And,  if  it  is  customary  for 
attorneys  to  charge  and  receive  fees  in  such  cases,  the 
same  as  if  the  collection  passed  through  their  hands, 
that  custom  and  practice  may  well  be  regarded  as  suffi- 
cient evidence  of  the  reasonableness  of  the  charge  in 
question. 

On  the  whole,  we  can  see  no  propriety  in  disturbing 
the  allowance  as  reported  by  the  register  and  confirmed 
by  the  court  in  this  case.  It  is  supported  by  the  evi- 
dence, and  is  not  palpably  excessive. — Anniston  L.  d 
F.  Co,  V,  Ward,  108  Ala.  85,  18  South.  937. 

Rule  93  of  chancery  practice  does  not  forbid  the 
chancellor  to  consider  evidence  not  noted  on  exceptions 
to  the  register's  report.  It  merely  provides  that  he 
need  not  do  so  unless  he  chooses.  Hence  cross-com- 
plainant's omission  to  note  counter  testimony  to  cross- 
respondents'  notations  could  not  prevent  the  chancel- 
lor from  considering  all  the  evidence  on  the  several  ex- 
ceptions noted. 

The  decree  of  the  chancery  court  will  be  affirmed. 

Affirmed.     All  the  Justices  concur. 


McDuffie,  et  al.  v.  Lynchburg  Shoe  Co.,  et  al. 

Bill  by  Creditors  Without  a  Lien  to  Subject  Property 
Fraudulently  Conveyed, 

(Decided  June  29.   1912.     59  South.  5(57.) 

1.  Fraudulent  Vonveyanvcs ;  Creditors;  Nature  of  Claim. — Section 
3789.  (\)de  1SX)7.  while  authorizing  creditors  without  a  lien  to  file 
a  l)ill  to  subject  to  the  i)aynient  of  their  debt  property  of  the  debtor 
fraudulently  conveye<l,  or  attempted  to  be  conveyed,  does  not  author- 
ize creditors  to  file  a  bill  before  the  maturity  of  their  debt. 
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2.  Same;  Action  to  8et  Aside;  BUI;  Sufficiencj/.—A  bill  filed  un- 
der section  3739,  Code  1907,  alleging  that  respondents  became  indebt- 
ed to  complainant  and  owed  the  debts  specified  in  the  bill,  while 
defective  as  not  alleging  that  the  del>ts  were  due,  was  defective  in 
form  only,  and  on  general  demurrer  will  be  regarded  as  amended  in 
that  respect. 

3.  Equity;  General  Demurrer;  Nature  and  Office. — Since  the 
adoption  of  Code  of  1907,  the  general  demurrer  iu  equity  tests  the 
equity  of  the  bill  just  as  a  motion  to  dismiss  for  want  of  e<iuity 
formerly  did,  but  goes  only  to  defects  in  substance;  defects  in  form 
being  considered  as  amended  unless  objected  to  s))ecifically  and 
pointed  out  with  reasonable  certainty  and  directness. 

4.  Pleadinffn;  General  Allegation;  Owe. — The  allegation  that  a  debt 
is  owing  is  not  the  equivalent  of  an  allegation  that  it  is  due  and 
unpaid,  since  one  may  owe  a  debt  which  he  is  obligated  or  bound 
to  pay,  but  which  may  I  e  at  the  time  immature. 

Appeal  from  Geneva  Chancery  Court. 

Heard  before  Hon.  L.  D.  Gardner. 

Bill  by  the  Lynchburg  Shoe  Company  and  others  as 
creditors  without  a  lien  against  P.  B.  McDuffie,  Sr., 
and  others,  to  set  aside  a  conveyance  as  fraudulent  and 
to  subject  it  to  the  payment  of  their  debt.  From  a  decree 
overruling  demurrers  to  the  bill  respondent  appeals. 
AflSrmed. 

W.  L.  Parks^  for  appelhint.  The  office  of  a  general 
demurrer  now  is  to  test  the  equity  of  a  bill,  and  raises 
all  want  of  substantive  averment. — Callahan  v.  Mon- 
roe Co.,  56  Ala.  303;  62  N.  J.  E.  663;  62  N.  J.  E.  354; 
Hooper  v.  fif.  it  N.  R.  R,  Co.,  69  Ala.  533.  The  bill  was 
subject  to  the  general  demurrer  because  the  complain- 
ants were  simple  contract  creditors,  and  the  bill  fails 
to  show  that  their  debts  were  due  and  unpaid. — Jones 
V,  Massey,  79  Ala.  370;  Freider  v.  Lienkauf,  et  al,,  92 
Ala.  469.  The  allegation  that  the  debt  was  owing  is 
not  the  equivalent  of  an  allegation  that  it  was  due  and 
unpaid. — ifusselman  v.  Fries,  84  Ind.  248;  Fairchild 
V.  Kind,  102  Cal.  320. 
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Pace  &  Chapman^  for  appellee.  The  bill  was  good 
against  the  general  demurrer  filed  since  on  general  de- 
murrer all  defects  of  form  are  considered  as  amended. 
Sims.  Ch.  Pr.  sec.  403;  Hayes  v.  Short,  88  Ala.  562; 
Bell  v.  Montgomery  L,  Co.,  103  Ala.  275;  Pate  v.  Hin- 
sou,  104  Ala.  599.  The  failure  of  respondent  to  point 
out  by  demurrer  the  fact  that  the  bill  did  not  allege 
that  said  debts  were  due  and  unpaid,  renders  the  au- 
thority cited  by  appellant  without  application. 

SAYRE,  J. — This  bill  was  filed  by  several  creditoi-s 
of  the  appellants  under  section  3739  of  ('ode,  which  au- 
thorizes creditors  without  a  lien  to  file  a  bill  in  chan- 
cery to  subject  to  the  payment  of  their  debts  any  prop- 
erty which  has  been  fraudulently  transferred  or  con- 
veyed, or  attempted  to  be  fraudulently  transferred  or 
conveyed  by  their  debtor.  The  statute  does  not  author- 
ize a  creditor  to  maintain  a  bill  before  the  maturity 
of  his  debt. — Jones  v.  Massey,  79  Ala.  370;  Freider  v. 
Leinkauff,  92  Ala.  469,  8  South.  758. 

The  averment  of  the  amended  bill  is  that  prior  to 
the  date  of  the  conveyances  attacked,  a  date  prior  to 
the  filing  of  the  bill,  defendants  "became  indebted  to 
j^mr  orators,"  in  amounts  which  are  stated,  and  that 
on  said  date  defendants  "owed  the  debts  above  set 
forth  and  owed  other  debts  to  various  creditors."  The 
chancellor  overruled  a  general  demurrer,  and  the  point 
urged  on  appeal  is  that  there  is  a  failure  to  aver  that 
complainants'  debts  were  due  and  unpaid  at  the  time 
of  the  filing  of  the  bill. 

Since  the  Code  of  1907,  the  general  demurrer,  previ- 
ously prohibited  by  statute,  performs  the  office  of  test- 
ing the  equity  of  the  bill.  It  goes  to  the  substance  of 
the  bill,  and  defects  of  form  will  not  b;*  considered  un- 
der it.    Objections  to  form  must  be  made  specially,  and 
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must  point  out  the  defect  with  reasonable  certainty  and 
directness.  The  general  demurrer  accomplishes  the 
purpose  theretofore  reached  by  the  motion  to  dismiss 
for  want  of  equity.  Probably  the  only  purpose  of  the 
change  was  to  obviate  the  rule,  which  had  been  estab- 
lished in  this  court,  that  only  when  it  appeared  from 
the  bill  that  amendment  could  be  made  which  would 
entitle  the  complainant  to  relief,  as  where  facts  were 
illy  pleaded,  would  such  amendment  be  considered  as 
made  and  the  motion  to  dismiss  for  want  of  equity  de- 
nied. However  that  may  be,  upon  general  demurrer, 
as  formerly  upon  a  ^motion  to  dismiss  for  want  of 
equity,  defects  of  form  will  be  considered  as  amended. 
—Singo  v,  Brainard,  173  Ala.  64,  55  South.  603. 

Averment  that  a  debt  is  owing  is  not  the  complete 
equivalent  of  an  averment  that  it  is  due  and  unpaid. 
To  say  that  one  owes  a  debt  means  simply  that  he  is 
obliged  or  bound  to  pay,  and  that  may  be  said  as  well 
of  an  immature  as  of  an  overdue  obligation. — Mussel- 
man  V.  Wise,  84  Ind.  248;  Fairchild  v.  King,  102  Cal. 
320,  36  Pac.  649. 

There  can  be  no  mistake,  however,  about  the  fact 
that  the  attempt  of  the  pleader  was  to  exhibit  complain- 
ants' status  as  creditoi-s  in  such  sort  as  to  confer  upon 
them  authority  and  right  to  maintain  the  bill.  That 
this  was  done  defectively  would  have  been  decreed  on 
si)ecial  demurrer  directing  the  attention  of  the  court  to 
the  particular  wherein  the  bill  was  defective.  Such 
was  the  case  and  such  the  decree  in  Jones  v.  Massey 
and  Freider  v.  Lcinkauff,  supra.  But  it  results  from 
the  commonly  accepted  principles  of  pleading  stated 
above  that  on  general  demurrer  the  court  properly  con- 
sidered the  bill  as  amended  in  the  respect  under  con- 
sideration. 

Affirmed.     All  the  Justices  concur. 
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Scott,  et  al.  V.  First  Nat.  Bank  of  Qeveland 

Bill  for  Discovery. 

(Decided  June  29,  1912.    59  South.  303.^ 

1.  Appeal  and  Error;  Judgment;  Appealable;  Interlocutory  De- 
cree; Time. — Where  a  decree  is  rendered  on  demurrer  to  a  bill  it 
is  interlocutory  and  an  appeal  therefrom  must  he  taken  within 
thirty  days  from  the  rendition;  if  taken  after  that  time  it  will  be 
dismissed. 

2.  Same;  Denial  of  Motion  to  Strike. — No  appeal  lies  from  a 
decree  overruling  a  motion  to  strike  parts  of  a  bill,  although  included 
In  a  decree  on  demurrer  to  the  bill. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  William  H.  Thomas. 

Bill  by  First  National  Bank  of  Cleveland,  Ohio^ 
against  Charles  A.  Scott,  and  others,  for  discovery  and 
relief.  From  a  decree  overruling  demurrers  to  the  bill, 
respondents  appeal.     Appeal  dismissed. 

Daniel  W.  Troy^  for  appellant.  On  the  question  of 
the  right  to  take  the  appeal  when  taken,  and  as  against 
the  motion  to  dismiss  the  appeal,  it  seems  sufficient  to 
cite.— Alexander  v.  Bates,  127  Ala.  328;  Sims.  Ch.  Cr. 
sec.  421.  Under  the  allegations  of  the  bill  it  could  not 
stand  except  as  a  creditor's  bill,  and  can  rest  only  on 
section  3740.  The  interrogatories  were  properly  reach- 
ed by  motion  to  strike. — Chardavoyne  v.  Galbraith,  81 
Ala.  522. 

Ball  &  Samford,  and  J.  E.  Parsons,  for  appellee. 
The  bill  is  a  good  bill  for  discovery  and  relief. — Kinney 
V.  Reeves,  142  Ala.  604;  sections  3735,  3740,  3742,  Code 
1907.  The  appeal  was  from  an  interlocutory  judgment 
or  decree,   and   should  have  been  taken  within  thirty 


Digiti 


zed  by  Google 


178.]  OP  ALABAMA.  273 

[Cantrell  ▼.  Cantrell.] 

days,  but  in  fact,  was  not  taken  for  more  than  six 
months,  and  should  therefore  be  dismissed. — Sec.  2838, 
Code  1907. 

DOWDELL,  C.  J. — The  appeal  in  this  case  is  pros- 
ecuted from  a  decree  on  demurrers  to  the  bill.  The 
decree  is  purely  interlocutory,  and  from  which  an  ap- 
peal is  authorized  by  the  statute  within  30  days  from 
its  rendition.  The  present  appeal  was  not  taken  until 
long  after  the  expiration  of  30  days.  The  motion,  there- 
fore, to  dismiss  the  appeal  must  prevail. 

No  appeal  lies  from  a  decree  overruling  a  motion  to 
strike  parts  of  a  bill ;  and  the  fact  that  the  deci-ee  here 
appealed  from  embraced  such  a  ruling  is  of  no  conse- 
quence. 

Appeal  dismissed.    All  the  Justices  concur. 


Cantrell  r.  Cantrell. 

Bill  for  Specific  Performance, 

(Decided  June  29,   1912.     59  South.  (552.) 

1.  HuMband  ami  M'l/c;  Anti-Xuptial  Af/rvcment :  Conveyance. — 
I  r.der  I  ;i35<).  C'otle  11MJ7,  a  ctniv€\vauce  reciting  that  the  grantor  gave 
to  the  grantee  certain  lands.  In  consideration  of  her  lieconiing  his 
wife  at  a  future  date,  is  a  valid  conveyance. 

2.  Same;  Construction. — Under  a  conveyance  of  property,  reciting 
that  the  grantor  gave  it  to  the  grantee  in  consideration  of  her  becom- 
ing his  wife  at  a  future  date,  and  that  If  it  should  be  sold,  the  pro- 
ceeds should  go  to  the  grantee,  there  was  no  limit  as  to  the  time  of 
disposition,  and  the  grantee  was  entitled  to  hold  the  proceeds  of  the 
property,  when  sold  at  any  time  during  the  continuance  of  the 
marriage  state. 

3.  tiame:  TruMtcr:  Anti-yuittial  Afjrermcnt. — Where  the  prospec- 
tive husl  and  executed  an  anti-nuptial  convej-ance  whereby  he  grant- 
ed to  his  prospei-tlve  bride,  in  consideration  of  marriage,  title  to  all 
his  property,  resulting  or  constructive,  should  the  marriage  take 
place  at  the  time  stated,  with  the  furtlier  provision  that  if  the 
property  was  sold  the  proceeds  should  belong  to  her,  and  after  the 
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marriage  his  property  was  sold  and  the  proceeds  Invested  in  other 
realtj',  the  title  to  which  was  taken  jointly  in  the  name  of  the 
husband  and  wife,  the  wife  coiild  not  maintain  an  action  for  specific 
performance  of  the  anti-nuptial  contract,  she  not  being  a  victim  of 
fraud  or  coercion,  the  conveyance  and  settlement  having  fixed  the 
shares  of  each  and  leaving  no  trust  to  exist  in  her  favor. 

4.  Dcc(U;  Validity;  Uenvrvation. — A  valid  conveyance  of  land  is 
not  rendered  invalid  because  of  the  uncertainty  of  a  reservation. 

5.  Plradinp:  Demurrer;  Const ruetiou. — On  demurrer  the  aver- 
ments of  pleading  are  construed  most  strongly  against  the  pleader. 

6.  Specific  Pcrfomiance;  Pleading;  Variance. — Where  an  Instru- 
ment was  an  executed  conveyance,  the  averments  of  a  bill,  to  obtain 
specific  performance  thereof,  that  It  was  an  obligation  to  convey, 
did  not  constitute  a  material  variance. 

(Simpson  and  Somerville,  JJ'.,  dissent. 

Appeal  from  Chambers  Chancery  Court. 

Heard  before  Hon.  W.  W.  Whiteside. 

Bill  by  Jemima  Cantrell  against  H.  C.  Cantrell  to 
specifically  perform.  From  a  decree  sustaining  demur- 
rers to  the  bill,  complainant  appeals.    AflBrmed. 

The  contract  referred  to  is  as  follows:  "State  of 
Alabama,  Tallapoosa  County.  Know  all  men  by  these 
presents,  that  I,  H.  C.  Cantrell,  of  Chambers  county, 
have  this  day  given  to  Jemima  Phillips  my  entire  pos- 
sessions, which  is  190  acres  of  land  and  4  mules.  The 
valuation  of  the  above  property  is  $3,000.  This  gift  is 
in  consideration  of  said  Jemima  Phillips  becoming  my 
wife  on  the  28th  day  of  April,  1901.  If  said  marriage 
is  solemnized,  the  above  property  is  to  be  hers  to  dis- 
pose of  as  she  sees  fit,  and  I  retain  a  living  interest  so 
long  as  we  shall  remain  nmn  and  wife,  and  if  said  prop- 
erty is  disposed  of,  the  proceeds  is  to  be  said  Jemima 
Phillips.  This  agreement  void  unless  said  marriage 
takes  place.  I  also  agree  for  said  M.  E.  Phillips  to  hold 
said  agreement." 

The  bill  alleges  in  effect  that  complainant  and  re- 
spondent married  on  the  28th  day  of  April,  1901,  and 
lived  together  as  man  and  wife  since  that  time  until 
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September,  1911,  when,  on  account  of  certain  abuses  al- 
leged in  the  bill,  complainant  was  compelled  to  leave 
respondent,  and  has  not  lived  with  him  since.  The 
bill  also  alleges  the  lands  and  property  in  possession  of 
respondent  at  the  time  of  the  execution  of  the  instru- 
ment above  set  out,  and  sets  up  certain  exchanges  of 
land  and  personal  property,  describing  the  lands  last 
received  in  exchange.  The  bill  also  sets  up  the  making 
of  the  will  and  other  things  done  in  reference  to  the 
land  by  the  respondent,  which  are  not  deemed  neces- 
sary to  be  here  set  out. 

Bridges  &  Oliver^  for  appellant.  The  demurrers  of 
the  statutes  of  fraud  are  frivolous  as  the  bill  shows  on 
its  face  that  the  conveyance  was  in  writing  and  express- 
ed the  consideration. — Sec.  4289,  Code  1907.  Limita- 
tions begin  to  run  from  the  time  of  the  breach  of  the 
contract.— Sec.  4832,  Code  1907;  Ilaneij  v.  Legg,  139 
Ala.  619;  Manning  v.  Pippin,  86  Ala.  357.  Marriage 
is  one  of  the  strongest  considerations  in  law,  either  to 
raise  a  use  or  on  which  to  found  a  gift  or  grant. — 
Andrews  v.  Jones,  10  Ala.  294;  Lockwood  v.  Nelson, 
16  Ala.  294 ;  19  A.  &  E.  Enc.  of  Law,  1233 ;  2  Parsons 
on  Contract,  79.  The  fact  that  the  contract  was  not 
to  be  performed  until  after  the  marriage  did  not  ren- 
der it  invalid. — 2  Parsons  on  Contract  79;  Pruitt  v, 
Wilson,  103  U.  S.  22.  An  antinuptial  contract  is  not 
extinguished  by  the  subsequent  marriage  of  the  parties, 
but  will  be  enforced  after  marriage  if  fairly  made  and 
expressing  the  intention  of  the  parties. — 10  A.  &  E. 
Enc.  of  Law  1227.  It  is  suflftcient  that  the  contract  be 
signed  by  the  party  to  be  charged. — Davis  i\  Roberts, 
89  Ala.  402;  Troy  Pert.  Co,  v,  Logan,  96  Ala.  619.  It 
is  sufficiently  averred  that  complainant  has  an  equit- 
able interest  in  the  lands,  and  that  the  legal  title  to  a 
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half  interest  is  in  respondent,  and  that  he  holds  the 
same  in  trust  for  complainant,  giving  her  the  right  to 
enforce  the  same  in  equity. — Kent  v.  Dean,  128  Ala. 
600.  Contracts  must  be  construed  in  the  light  of  the 
facts  and  circumstances  surrounding  the  parties  when 
made,  and  of  the  purpose  and  intention  of  the  parties. 
— Mueller  v,  Mueller,  127  Ala.  356;  McOehee  v.  Alex- 
ander, 104  Ala.  121.  The  court  having  jurisdiction  to 
grant  relief  as  to  the  land  described  in  the  bill  will 
take  jurisdiction  for  all  purposes. — Highland  R.  Co. 
V.  Avondale  L.  Co.,  56  South.  716;  Booth  v.  Foster,  112 
Ala.  627.  A  valid  conveyance  is  not  rendered  invalid 
by  uncertainty  of  reservation;  instead  the  exception 
falls. — Lloyd  v.  Oates,  143  Ala.  231;  Bromberg  v,  Smec, 
130  Ala.  601;  Pollock  v.  Muscogee  Mfg.  Co.,  108  Ala. 
467;  Frank  v.  Myers,  97  Ala.  437. 

N.  D.  Denson,  for  appellee.  Under  section  3356, 
Code  1907,  the  agreement  to  convey  as  alleged  in  the 
bill  is  a  complete  conveyance  of  the  lands  owned  by 
the  grantor,  even  if  the  contract  was  susceptible  of 
being  specifically  performed,  the  bill  shows  a  revocation 
of  the  contract,  and  an  agreement  and  settlement  other- 
wise.— 83  Miss.  393 ;  5  Gratt.  374.  A  contract  must  be 
certain  and  definite  in  all  its  parts  before  it  can  be  spe- 
cifically performed. — Stay  v.  TennUle,  159  Ala.  514; 
MiicheU  v.  Wright,  155  Ala.  458;  92  Md.  378;  45  Mo. 
80;  82  N.  Y.  S.  998;  4  L.  R.  A.  (N.  S.  410;  Okla.  381. 
If  the  paper  writing  is  an  obligation  to  convey,  then 
there  might  be  some  grounds  for  the  bill,  but  the  fact 
remains  that  it  is  a  complete  conveyance,  and  hence, 
the  allegations  are  repugnant  and  inconsistent  with  the 
contract  set  out. — Little  v.  Snedicor,  52  Ala.  167;  Tut- 
wiler  V.  B.  d  L.  Assn.,  127  Ala.  103;  Barrett  v.  Central 
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Assn.,  130  Ala.  294.    No  resulting  trust  can  arise  from 
the  facts  stated. — Bracken  v.  Newman,  121  Ala.  311. 

SIMPSON,  J.— The  bill  in  this  case  was  filed  by  the 
appellant,  alleging  the  execution  of  the  paper  (set  out 
in  the  statement  of  the  case  by  the  reporter)  which  the 
bill  denominates  an  "obligation  to  convey."  The  bill 
alleges  the  consummation  of  the  marriage  in  accordance 
with  the  terms  of  said  instrument;  that  she  and  re- 
spondent lived  together  for  about  10  years;  that  on 
December  6,  1906,  "respondent  exchanged  lands  with 
one  T.  J.  Davis,  or  sold  the  lands''  of  which  he  was  in 
possession  and  held  the  title  at  the  time  of  their  mar- 
riage, to  said  T.  J.  Davis,  and  with  the  proceeds  there- 
of bought  the  S.  W.  i^  of  the  N.  E.  i^,  the  E.  1/2  of 
the  S.  E.  %,  and  20  acres  of  the  N.  E.  l^  of  the  N.  W. 
14?  of  section  24,  township  22,  range  25,  in  Chambers 
county,  Ala.,  and  that  "oratrix  joined  with  respondent 
in  the  execution  of  said  conveyance,  conveying  the  land 
first  above  described  to  said  T.  J.  Davis,"  and  that  the 
land  just  described  was  conveyed  by  said  Davis  to  re- 
spondent and  oratrix;  that  respondent  is  now  in  pos- 
session of  said  land  and  of  the  personal  property  men- 
tioned in  the  antenuptial  paper,  he  and  complainant 
having  separated. 

The  complainant  in  said  bill  offers  to  allow  the  re- 
spondent a  support  and  maintenance  from  the  proceeds 
of  said  property  as  long  as  he  shall  live,  and  is  willing 
for  the  court  to  fix  such  an  amount  as  will  be  proper 
for  said  maintenance. 

The  prayers  of  the  bill  are  that  respondent  be  re- 
quired to  deliver  possession  of  said  property  to  the 
complainant,  and  for  general  relief. 

The  chancellor  sustained  the  demurrer  to  the  bill, 
stating  in  his  decree  that  the  contract  is  "so  indefinite 
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and  uncertain  that  it  is  doubtful  if  it  could  have  been 
specifically  performed  at  any  time;"  also:  "It  is  a  mat- 
ter of  mere  speculation  as  to  what  the  parties  meant  by 
^a  living  interest'  " ;  also  that  the  fact  that  no  time  is 
fixed  when  the  disposition  of  the  property  shall  be  made 
"leaves  a  vital  matter  of  the  contract  to  the  construc- 
tion of  the  court." 

Under  the  liberal  provisions  of  our  statute  (Code  of 
1907,  §  3356),  the  antenuptial  instrument  is  a  convey- 
ance of  all  of  the  property  owned  by  the  respondent  to 
the  complainant. — 21  Cyc.  1245,  1259 ;  Pierson  v.  Arm' 
strong,  1  Iowa,  282,  63  Am.  Dec.  441,  447,  448;  Ward, 
et  ah  f.  Ward,  et  ah,  108  Ala  278,  380,  19  South.  354; 
Jackson  v.  Root,  18  Johns.  (N.  Y.  60-78;  Evenson  v. 
Webster,  3  S.  D.  382,  53  N.  W.  747,  44  Am.  St.  Rep. 
802,  805-807;  Harlowe  v.  Hudgins,  84  Tex.  107,  19  S. 
W.  364,  31  Am.  St.  Rep.  22,  and  note. 

If  there  is  any  uncertainty  as  to  the  meaning  of  the 
reservation  of  a  "living  interest,"  it  would  affect  only 
the  reservation,  and  not  the  validity  of  the  conveyance. 
We  think,  however,  that  the  expression  means  a  right 
to  his  support.— Loi/d  v,  Oates,  143  Ala.  231,  233,  234, 
38  South.  1022,  111  Am.  St.  Rep.  39;  Bromberg  v.  Hmee, 
130  Ala.  601,  604,  30  South.  483;  Frank,  et  al  v.  Myers, 
et  al,  97  Ala.  437,  442,  11  South.  832. 

There  being  no  limit  to  the  time  of  disposition,  it  sim- 
ply refers  to  any  disposition  that  may  be  made  at  any 
time  thereafter;  and  it  provides  very  distinctly  that 
whenever  said  property  is  disposed  of  the  proceeds 
shall  belong  to  complainant.  Under  this  interpretation 
of  the  conveyance,  the  title  to  the  property  vested  in 
the  complainant,  subject  to  the  charge  of  the  living  in- 
terest in  favor  of  her  said  husband,  so  long  as  they  re- 
mained husband  and  wife;  and  when  the  property  was 
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disposed  of  the  proceeds  became  the  property  of  the 
complainant. 

The  considertion  for  the  property  received  from 
Davis  having  been  the  money  or  property  of  the  com- 
plainant, and  the  title  having  been  taken  by  the  hus- 
band to  both  of  them  in  place  of  the  complainant  alone, 
a  trust  results  in  favor  of  the  wife,  and  she  is  entitled 
to  have  the  legal  title  vested  in  her. — 2  Devlin  on  Deeds, 
§  1161.  While  the  specific  prayer  of  the  bill  is  not  for 
this  relief,  yet  the  general  prayer  is  sufficient  to  cover 
it— Mobile  L.  Imp.  Co,  v,  Gass,  142  Ala.  520-530,  39 
South.  229;  Ala.  Terminal,  etc.,  Co.  v.  Hall  d  Farley, 
et  ah,  152  Ala.  263,  279,  44  South.  592;  Sharpe,  et  al. 
V.  Miller,  157  Ala.  299,  303,  47  South.  701.  The  per- 
sonal property  belongs  to  the  complainant,  and  she  is 
entitled  to  the  possession  of  the  land,  subject  to  any 
right  that  the  husband  has  to  a  "living  interest,^'  which 
is  recognized  by  the  bill. 

For  these  reasons,  we  hold  that  there  is  equity  in  the 
bill. 

The  decree  of  the  court  is  reversed,  and  a  decree  will 
be  here  rendered,  overruling  the  demurrer  to  the  bill 
and  remanding  the  cause. 

Reversed,  rendered  and  remanded. 

McClbllan,  Mayfibld,  and  Sombrville,  JJ.,  concur. 
Anderson  and  Sayrb,  J  J.,  dissent.  Dowdell^  C.  J., 
not  sitting. 

ON  APPLICATION  OP  REHEARING. 

MAYFIELD,  J. — The  majority  of  the  court,  consist- 
ing  of  Anderson,  McClellan,  and  Sayrb,  JJ.,  and  the 
writer  are  of  the  opinion  that  the  demurrer  to  the  bill 
was  well  taken,  and  was  properly  sustained  by  the  chan- 
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cellor,  which  results  in  the  granting  of  the  application 
for  a  rehearing,  the  setting  aside  of  the  judgment  of 
reversal,  and  the  entering  here  of  a  judgment  of  aflSrm- 
ance. 

We  are  now  of  the  opinion  that  the  bill  in  its  pres- 
ent shape  will  neither  authorize  the  relief  of  specific 
performance  specially  prayed,  nor  warrant  the  declara- 
tion and  enforcement  of  a  trust,  as  we  held  on  the  orig- 
inal hearing,  as  is  shown  by  the  opinion  of  Simpson^  J., 
who  then  wrote  for  the  majority. 

The  hearing  being  on  the  demurrer  to  the  bill,  the 
averments,  of  course,  must  be  construed  most  strong- 
ly against  the  complainant.  So  construing  the  aver- 
ments, we  now  hold  that  the  plain  meaning  thereof  is 
that  the  complainant  voluntarily  consented  to  the  sale 
or  exchange  of  the  lands,  and  consented  to  the  deed  of 
Davis'  being  made  to  her  and  her  husband  jointly,  in 
settlement  of  their  respective  rights  to  the  land  sold  or 
exchanged. 

If  these  be  the  true  facts  of  the  case,  and  the  aver- 
ments are  susceptible  of  this  construction,  then  there 
could  be  no  specific  performance  of  the  contract,  be- 
cause it  was  wholly  executed  in  accordance  with  the 
agreement  and  understanding  of  the  parties,  and,  of 
course,  there  would  be  no  trust,  either  constructive  or 
resulting.  Moreover,  the  averments  show  that  the  legal 
title  to  the  land  sold  or  exchanged  was  in  complainant, 
and  that  the  husband  at  best  had  a  mere  equity ;  there- 
fore the  conveyance  to  Davis  was  a  conveyance  by  the 
complainant,  in  which  the  husband  joined  merely  for 
the  purpose  of  perfecting  the  conveyance,  as  the  statute 
directs  shall  be  done  in  the  case  of  a  conveyance  by  a 
married  woman.  There  is  no  intimation  that  these 
deeds  did  not  correctly  declare  or  recite  the  real  agree- 
ment between  the  parties. 


Digiti 


zed  by  Google 


1780  OF  ALABAMA.  281 

[OantreU  v.  Cantrell.] 

There  is  no  claim  or  contention  in  the  bill,  as  it  now 
stands,  that  the  complainant  was  overreached,  deceived, 
or  defrauded  by  arts  or  deception  on  the  part  of  the  re- 
spondent. In  other  words,  there  is  nothing  to  show 
that  complainant  did  not  consent  to  and  acquiesce  in 
all  that  was  done  as  to  the  sale  or  exchange  of  lands; 
nor  is  there  any  intimation  that  she  was  deceived  or 
persuaded  by  undue  influence  to  so  consent  to  or  ac- 
quiesce in  what  was  done  by  the  respondent  and  Davis. 

We  are  of  the  opinion,  however,  that  there  is  nothing 
substantial  in  the  point  raised  by  appellee  on  this  re- 
hearing as  to  inconsistent  and  repugnant  averments, 
in  that  the  bill  averred  an  "obligation  to  convey"; 
whereas  the  exhibit  referred  to  showed  an  "executed 
conveyance."  At  most,  it  was  but  a  misnomer  of  the 
instrument  referred  to,  and  which  was  made  an  exhibit 
to  the  bill.  The  instrument  set  out  was  unquestionably 
the  same  one  referred  to  in  the  averment.  To  hold  that 
this  mere  misnomer  was  a  material  repugnancy  would 
be  drawing  too  fine  a  bead  in  equity  procedure. 

It,  however,  follows  from  what  we  have  said  that 
the  decree  of  the  chancellor  must  be  aflBrmed. 

AflBrmed. 

Anderson,  McClbllan,  and  Sayre,  J  J.,  concur. 
Simpson  and  Somerville,  J  J.,  dissent.  Dowdell,  C. 
J.,  not  sitting. 
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Spencer  r.  Leland,  et  al. 

Bill  to  Cancel  Mortgage  Because  Given  to  Secure 
Uushand^s  Debt. 

(Decided  June  13,  1912.    59  South.  593.) 

Husband  and  Wife;  Mortgage  by  Wife;  Security  for  Hmband; 
Subterfuge. — As  equity  regards  the  substance  and  not  the  form  of  a 
transaction,  where  the  wife  gave  a  mortgage  on  her  proi)erty  and 
received  a  check  for  the  amount  thereof,  which  she  immediately 
endorsed  and  returned  to  the  mortgagee,  in  pursuance  of  a  prior 
design,  as  security  for  the  performance  of  building  contracts  between 
her  hasbaud  and  the  mortgagee,  it  will  be  considered,  under  sec*tion 
4497,  Code  1907,  that  the  wife  never  had  any  freedom  of  disposal 
of  the  money  loaned  her,  and  that  the  entire  arrangement  was  an 
agreement  for  suretyship,  and  void  as  an  evasion  of  the  statute. 

Appeal  from  Tuscaloosa  County  Court. 

Heard  before  Hon.  H.  B.  Foster. 

Bill  by  Helen  Spencer  against  Joseph  Leland  and 
others  to  cancel  a  mortgage  upon  realty  because  made 
as  security  for  the  debt  of  the  husband.  Decree  for 
respondents  and  complainant  appeals.  Reversed  and 
remanded. 

Daniel  Collier,  and  R.  H.  Scrivner,  for  appellant. 
Equity  looks  at  the  substance  and  not  the  form  of 
things,  and  hence,  when  viewing  the  facts  of  this  case, 
will  hold  that  the  transaction  was  a  mere  security  for 
the  undertaking  of  the  husband,  and  that  hence,  the 
wife  had  no  disposition  of  the  money,  and  that  the 
mortgage  Avas  void  under  section  4497,  Code  1907. — 
Richardson  t\  Stevens,  114  Ala.  230 ;  s.  c.  122  Ala.  301 ; 
Eubanks  v.  Anniston  Merc,  Co,,  55  South.  98;  McNeel 
V,  Davis,  17  South.  101 ;  Hurd  v.  IHx,  82  Ala.  484 ;  54 
South.  791. 
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Jones  &  Penick,  for  appellee.  The  loan  was  made  di- 
rect to  the  wife,  and  was  by  her  delivered  directly  to  a 
party  other  than  the  husband,  and  was  made  with  the 
consent  of  the  husband,  and  was  hence,  not  a  violation 
of  the  statute. — First  Xat.  Bank  r.  Moragne,  128  Ala. 
161 ;  Hamil  v.  Mfg.  Co,,  127  Ala.  100-  HoUingsworth  i\ 
Hill,  116  Ala.  185. 

8AYRE,  J. — ^Appellant  filed  her  bill  in  equity  against 
the  appellee  Leland  for  the  cancellation  of  a  mortgage 
on  her  homestead  on  the  ground  that  it  had  been  given 
to  secure  the  debt  of  her  husband.  Complainant's  hus- 
band was  made  a  nominal  party  defendant.  After- 
wards the  mortgage  was  foreclosed  under  the  power  of 
sale,  and  a  deed  executed  to  defendant  Leland,  who  be- 
came the  purchaser.  An  averment  of  the  fact  of  the 
foreclosure  pending  the  suit  was  intro<luce<l  into  the 
bill  by  way  of  amendment,  in  lieu  of  a  supplemental 
bill,  with  a  prayer  that  the  dee<l  also  l>e  cancele<l.  On 
submission  for  final  decre<*  on  pleading  and  proof  Ihe 
judge  of  the  county  court  dismissed  the  bill. 

In  their  testimony  complainant  and  her  husband  so 
far  forgot  facts,  which  no  real  exigency  of  their  case 
required  they  should  forget,  as  to  expose  themselves  to 
adverse  criticism  and  perhaps  justify  the  animadver- 
sions of  opposing  c<mnsel  and  the  conclusion  of  the 
judge  of  the  c<mrt  below  to  reject  their  dejMwitions  as 
unworthy  of  belief  at  all  points  where  in  c<mflict  with 
other  \*itnesse«.  Though  complainant  and  her  hus- 
band may  be  entitled  to  limited  credit  as  witnesses,  yet 
if  the  concurring  testimony  of  all  parties  and  all  wit- 
nesses establishes  a  case  which  would  entitle  her  to 
relief,  the  same  being  the  case  stated  in  the  bill,  equity, 
which  considers  the  quality  of  the  established  relevant 
facts,  will  grant  relief.    An  epitomic  statement  of  the 
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facts  so  shown  and  established  in  this  case  may  be  made 
as  follows :  Defendant — so  to  speak  of  Leland,  who  is 
the  only  real  defendant — and  complainant's  husband 
were  negotiating  a  contract  by  which  the  husband  in 
consideration  of  a  sum  of  money  to  be  paid  was  to  build 
some  houses  for  the  defendant.  Defendant  would  not 
let  the  contract  to  complainant's  husband,  Spencer, 
unless  the  latter  would  furnish  a  bond  in  the  sum  of 
f500  to  secure  its  complete  performance  according  to 
the  terms  proposed.  Spencer  had  no  recourse  except 
to  his  wife.  To  put  the  matter  into  what  all  the  parties 
conceived  would  be  legal  and  binding  shape,  complain- 
ant applied  to  defendant  for  a  loan  of  (500.  In  pur- 
suance of  the  distinct  understanding  of  the  exact  course 
the  transaction  was  to  take,  complainant  executed  the 
mortgage  in  question,  receiving  defendant's  bank  check 
for  the  money,  which  she  immediately  indorsed  and  de- 
livered to  the  Leland  Hardware  Company  to  the  credit 
of  the  Leland  houses,  meaning  the  houses  Spencer  was 
to  build  for  defendant.  At  the  same  time  Spencer  and 
defendant  entered  into  the  contract  for  the  building  of 
the  houses.  One  stipulation  of  the  contract  was :  "The 
contractor  shall  deposit  with  the  Leland  Hardware 
Company  the  sum  of  five  hundred  dollars,  which  sum 
shall  be  expended  for  materials  to  be  used  in  said  build- 
ings before  the  owner  is  required  to  make  any  payment 
to  the  contractor  on  account  of  said  buildings.  After 
the  aforesaid  sum  is  expended,  the  owner  agrees  to 
pay  the  contractor  eighty  per  cent,  of  the  value  of  the 
labor  and  materials  used  in  said  buildings  as  the  con- 
tractor may  need  it." 

The  judge  below  based  his  conclusion  that  the  mort- 
gage was  not  executed  as  an  assurance  to  the  defend- 
ant of  Spencer's  faithful  performance  of  his  contract 
upon  these  considerations:    That  complainant  got  the 
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check,  which  represented  the  money,  and  voluntarily 
gave  it  to  her  husband  to  use  for  his  own  benefit,  and 
it  was  so  used,  and  that  neither  at  the  time  of  the  ex- 
ecution of  the  mortgage  nor  at  any  time  since  has  there 
been  any  debt  due  from  Ned  Spencer  to  the  defendant. 
He  also  expressed  his  opinion  that  the  contract  for  the 
building  of  the  houses  had  no  connection  with  the  case 
"further  than  possibly  to  show  how  it  came  about  that 
Ned  Spencer  had  need  for  the  money  which  according 
to  the  evidence  he  procured  his  wife  to  borrow  from  the 
defendant  and  gave  to  him." 

If  we  were  able  to  concur  in  the  opinion  that  the  con- 
tract has  no  proper  place  in  the  consideration  of  this 
cause,  except  for  the  limited  and  immaterial  purpose 
for  which  it  was  considered  in  the  court  below,  a  broad 
and  easy  way  to  an  aflBrmance  would  be  opened  for  us. 
But  that  view  had  regard  for  the  form  only  of  what 
was  done.  The  court  thus  expressed  itself:  "If  a  given 
contract  be  by  its  terms  not  within  the  statute,  the  fact 
that  the  promisee,  in  determining  upon  and  adopting 
its  terms,  had  the  statute  in  view,  and  adopted  the 
terms  of  the  contract  because  they  would  not  bring  it 
within,  but  be  clearly  without,  the  statute,  is  no  objec- 
tion to  the  contract."  This  view  omitted  Hamlet  from 
the  play.  If  the  mortgagee's  purpose  and  business  had 
been  to  make  a  loan  to  complainant,  if  it  had  been  in- 
tended that  the  sum  secured  was  to  be  placed  at  the 
free  disposal  of  the  mortgagor,  if  the  mortgagee  had  rc*- 
tained  no  interest  in  the  money  lent,  the  view  taken  by 
the  court  below  would  have  been  sound.  But  the  un- 
avoidable fact  is  that  the  entire  dealing  between  the 
parties  was  shaped  by  considerations  springing  out  of 
the  building  contract.  It  is  so  clearly  inferable  as  to 
leave  no  sort  of  room  for  doubt  that  without  the  build- 
ing contract  there  would  have  been  no  loan  of  monc^y 
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nor  any  mortgage.  Without  consideration  of  the  con- 
tract it  is  impossible  to  know  what  the  parties  intended 
or  even  what  they  actually  accomplished.  The  contract 
excluded  from  view,  we  see  only  the  form  of  the  mort- 
gage. But  equity  looks  to  the  intent  rather  than  to 
the  form.  It  will  in  no  case  permit  the  veil  of  form 
to  hide  the  true  effect  or  intention  of  the  transaction. — 
Eaton's  Eq.  81.  Equity  disregards  names,  and  pene- 
trates disguises,  to  get  at  the  substance  beneath. — Id. 
83.  This  principle  affects  the  entire  system  of  equity 
jurisprudence  and  has  given  rise  to  many  of  its  distinct- 
ive features.  When  we  look  to  the  entire  transaction 
between  these  parties,  it  is  impossible  to  doubt  that 
the  parties  having  in  mind  that  the  statute  (Code,  § 
4497),  with  its  provision  that  "the  wife  shall  not,  di- 
rectly or  indirectly,  become  surety  for  the  husband," 
would  prevent  the  wife's  mortgage  to  secure  a  loan  to 
the  husband  or  the  husband's  performance  of  the  build- 
ing contract,  nevertheless  contrived  to  secure  an  equiv- 
alent result  by  casting  the  transaction  into  the  form  of 
a  loan  to  the  wife  coupled  with  an  understanding — ^a 
condition  of  the  loan  in  effect — that  the  money  lent 
should  be  used  for  the  sole  purpose  of  securing  the  hus- 
band's performance  of  his  contract  with  the  lender. 
That  this  was  a  mere  indirection  is  plain,  nor  is  its 
status,  purpose,  or  effect  changed  by  the  fact  that  the 
mortgagee  had  no  interest  in  the  Hardware  Company, 
or  that  the  contractor  made  no  engagement  to  pay 
money  to  the  lender.  By  his  contract  the  contractor 
was  obliged  to  put  $500  into  the  defendant's  building 
and  this  obligation  was  secured  by  the  mortgage.  This 
interest  of  the  lender  in  the  wife's  application  of  the 
money,  as  was  said  in  Third  National  Bank  v,  Tierney 

(Ky.  110  S.  W.  293,  33  Ky.  Law;,  Rep.  418,  18  L.  R.  A. 

(X.  S.)  81,  is  "the  essential  thing  that  places  his  rela- 
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tion  to  the  transaction  in  a  different  attitude  from  that 
of  the  person  who,  as  an  original  business  proposition, 
lends  the  wife  money  to  do  with  as  she  pleases,  and  who 
derives  no  benefit  or  advantage  except  such  as  grows 
out  of  the  interest  or  profit  he  may  secure  from  the  loan 
of  the  money."  This  transaction  must  be  condemned 
as  an  evasion  of  the  statute,  or  the  statute  itself  must 
be  nullified.  We  so  held  in  a  recent  case  which  involv- 
ed similar  facts. — Lamkin  v,  Lovell,  176  Ala.  334,  58 
South.  258. 

The  decree  will  be  reversed  and  the  cause  remand- 
ed, in  order  that  the  court  below  may  make  a  decree  in 
accordance  with  our  opinion,  and  may  superintend  its 
execution. 

Reversed  and  remanded.  All  the  Justices  concur, 
except  SoMBRViLLB,  J.,  not  sitting. 


Bank  of  Tupelo,  et  al.  v.  Hall,  et  al. 

Bill  to  Set  Aside  Certain  Conveyancers  as  a  Fraud  on 

Creditors. 

(I>eci<le<l  June  2£>,   1012.     59  South.  442.) 

1.  Fraudulent  Convci/ancvH ;  Withhohliitf/  Dccda  From  Record;  In- 
tent; I'leadinf/. — A  1)111  to  set  aHide  certain  conveyances  as  fraudu- 
lent which  alleged  that  the  grantor  In  the  conveyances,  exi)ecting  to 
embark  in  the  cotton  brokerage  business  in  which  large  credit  will 
be  re<iuired,  prior  to  the  formation  of  the  partnership,  sold  certain 
land  in  (juestion  to  his  brotlier  and  execute<l  deeds  therefor;  that 
defendant,  the  grantee,  permitted  the  grantor  to  remain  in  posses- 
sion and  control  of  the  lands  as  his  own,  and  intentionally  withheld 
the  deeds  trom  record  for  the  purpose  of  maintaining  the  credit  of 
the  I  rokerage  firm,  which  the  record  of  the  deeds  would  have 
impaired ;  that  the  deeils  were  not  rec'orded  until  after  the  firm 
had  become  Insolvent,  and  after  complainant's  debts  had  been  con- 
tracted, etc.,  by  implication,  cliarges  that  the  withholding  of  the 
dee<ls  from  the  record  was  with  the  fraudulent  Intent  and  for  the 
purpoFe  of  creating  a  false  credit,  a*  d  that  the  allegations  were 
tar.tamoui  t  to  an  averment  of  an  Intent  to  defraud,  and  yet  was 
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demurrable  because  it  did  not  allege  that  complainants  were  de- 
ceived or  misled  into  giving  credit  to  the  firm  by  the  conduct  of  the 
grantees,  that  being  left  wholly  to  Inference. 

2.  Same;  Bill;  Sufficiency, — A  bill  to  set  aside  a  fraudulent  con- 
veyance must  clearly  show  the  matters  necessary  to  such  relief,  and 
must  not  leave  any  of  them  dependent  on  inference. 

3.  Same;  Knowledge  and  Intent  of  Grantee. — To  justify  the  set- 
ting aside  of  a  deed,  valid  at  its  Inception,  on  the  ground  ttiat  the 
grantee  withheld  it  from  record  to  aid  his  grantor  in  obtaining 
credit,  there  must  have  been  an  actual  fraudulent  intent  on  the  part 
of  the  grantee,  resulting  in  injury  to  some  creditor  of  the  grantor. 

4.  Same;  Rents  and  Property, — In  a  bill  to  set  aside  certain  deeds 
for  fraud  as  to  creditors  where  recovery  is  also  sought  of  subse- 
quently accruing  rent,  an  allegation  that  the  grantee  "claimed"  to 
be  receiving  the  rent  from  the  land  conveyed,  was  not  sufficient  to 
present  an  issuable  fact. 

Appeal  from  Lowndes  Chancery  Court. 

Heard  before  Hon.  L.  D.  Gardner. 

General  creditors'  bill  by  the  Bank  of  Tupelo  and 
others  against  A.  B.  Hall  and  others,  to  set  aside  cer- 
tain conveyances  as  fraudulent.  From  a  decree  sus- 
taining demurrers  to  certain  portions  of  the  bill,  com- 
plainants appeal.     AflRrmed. 

The  following  are  the  paragraphs  to  which  reference 
is  made: 

Paragraph  21.  "Should  the  complainants  be  mis- 
taken in  the  averments  contained  in  the  foregoing  para- 
graphs, they  aver:  That  some  time  prior  to  April  1, 
1909,  the  said  A.  B.  Hall  formed  a  partnerahip  with 
one  H.  B.  Parker  under  the  firm  name  of  H.  B.  Parker 
&  Co.,  for  the  purpose  of  conducting  a  business  as  cot- 
ton brokers  and  cotton  merchants  in  the  city  of  Tupelo, 
Miss.  That  said  firm  of  H.  B.  Parker  &  Co.  did  con- 
duct such  business  as  cotton  brokers  in  said  city,  and 
in  the  conduct  of  the  same  it  was  necessary  for  said 
firm  to  have  extensive  credit,  and  in  the  course  of  said 
business  said  firm  incurred  a  large  amount  of  indebt- 
edness, part  of  which  is  due  and  owing  to  the  com- 
plainants herein,  and  as  set  out  and  described  above. 
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That  prior  to  the  formation  of  said  partnership  the 
said  A.  B.  Hall  informed  the  said  W.  B.  Hall  that  he 
desired  to  go  into  said  business  in  Mississippi,  and  that 
he  desired  to  sell  his  fee  simple  in  the  said  1,405  acres 
and  his  one-half  interest  in  the  109  acres  described  in 
Exhibit  A  hereto  attached.  That  this  was  substantial- 
ly all  of  the  property  of  the  said  A.  B.  Hall  then  sub- 
ject to  levy  and  sale  under  execution  for  the  payment  of 
his  debts,  and  thereupon  the  said  W.  B.  Hall  agreed  to 
buy  the  same,  and  now  claims  to  have  paid  the  sum 
of  f25,000  therefor.  That  prior  to  the  execution  and 
delivery  of  said  deed  of  April  1,  1909,  the  said  Wm.  B. 
Hall  knew  that  the  said  A.  B.  Hall  was  a  member  of 
the  firm  of  H.  B.  Parker  &  Co.,  and  kn«w  that  said 
firm  in  order  to  do  business  should  have  extensive  cred- 
it, and,  knowing  this,  the  said  Wm.  B.  Hall  permitted 
his  brother,  the  said  A.  B.  Hall,  to  remain  in  posses- 
sion and  control  of  said  lands  as  if  they  were  his  own, 
and  intentionally  withheld  said  alleged  deed  from  the 
record  for  the  purpose  of  maintaining  the  credit  of  said 
H.  B.  Parker  &  Co.,  which  the  record  of  said  alleged 
deed  and  a  change  of  possession  thereunder  would  have 
impaired,  and  complainants  aver  that  it  was  not  until 
after  said  H.  B.  Parker  &  Co.  had  become  insolvent  and 
after  the  debts  of  the  complainants  were  contracted 
that  the  said  deed  was  filed  for  record." 

Paragraph  26.  The  same  as  paragraph  21,  except 
that  it  is  alleged  that  the  deed  was  executed  July  30, 
1902. 

Paragraph  27.  "Complainants  aver  and  show :  That 
during  the  month  of  August,  1908,  the  respondent  A.  B. 
Hall,  and  one  H.  H.  Parker,  entered  into  a  partnership 
for  the  purpose  of  conducting  a  business  as  cotton 
brokers  and  cotton  merchants  in  the  city  of  Tupelo, 
iliss, ;  tlie  business  to  be  conducted  under  the  firm  name 
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of  H.  B.  Parker  &  Co.,  that  the  said  Hall  and  Parker 
are  related  by  blood,  being  cousins,  and  that  Wm.  B. 
Hall  is  a  brother  of  A.  B.  Hall,  and  a  cousin  of  said 
Parker.  That  the  said  Parker  owned  practically  no 
property,  and  was  financially  irresponsible  for  any  debt 
that  the  said  firm  of  Parker  &  Co.  should  contract. 
That  the  said  A.  B.  Hall  was  entirely  solvent,  owning 
at  that  time  very  valuable  real  estate  near  Benton,  Ala., 
which  comprised  substantially  all  of  his  property.  That 
the  business  engaged  in  by  the  said  firm  required  a 
large  amount  of  capital  and  an  extensive  credit,  and 
the  said  A.  B.  Hall  claims  to  have  contributed  prac- 
tically the  entire  capital  with  which  the  firm  was  to 
do  business  and  did  business.  That  prior  to  the  forma- 
tion of  said  partnership,  and  during  the  year  1902,  the 
said  A.  B.  Hall  conveyed  by  deed  to  his  brother,  the 
said  W.  B.  Hall,  his  half  interest  in  about  2,600  acres 
of  land  situated  near  Benton,  Ala.,  at  and  for  a  recited 
consideration  of  f3,000,  and  that  subsequent  to  the 
formation  of  this  partnership  the  said  A.  B.  Hall  made 
another  conveyance  to  his  brother,  said  Wm.  B.  Hall, 
of  his  sole  interest  in  a  tract  comprising  about  1,400 
acres  of  which  he  was  sole  owner,  and  also  half  inter- 
est in  about  109  acres  which  were  owned  jointly  by 
him  and  his  brother,  upon  a  recited  consideration  of 
125,000;  copies  of  said  conveyances  being  made  Exhib- 
its A  and  and  B.  hereto.  That  by  these  conveyances 
the  said  A.  B.  Hall  parted  with  substantially  all  of 
his  property  which  could  be  reached  by  creditors.  That 
at  the  time  of  the  formation  of  said  partnership,  and 
for  some  years  prior  thereto,  as  well  as  since  the  for- 
mation thereof,  and  up  to  and  after  the  debts  of  these 
complainants  were  contracted,  the  said  conveyances 
were  secretly  and  intentionally  kept  by  the  said  Wm. 
B.  Hall  from  the  record,  and  the  said  A.  B.  Hall  re- 
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mained  in  possession  of  the  lands  attempted  to  be  con- 
veyed by  said  conveyances  as  the  owner  of  the  same. 
Complainants  charged  the  facts  to  be  that  the  said  W. 
B.  Hall,  knowing  of  this  contemplated  partnership  be- 
tween his  brother,  A.  B.  Hall,  and  his  cousin,  H.  B. 
Parker,  knowing  of  the  formation  of  said  partnership, 
and  of  the  financial  irresponsibility  of  the  said  Parker, 
knowing  that  the  said  partnership  would  have  to  con- 
tract debts  in  order  to  carry  out  the  said  business  ven- 
ture, knowing  that  the  partnership  would  he  called 
upon  for  statements  of  its  financial  condition,  and  that 
of  its  members,  and  further  knowing  that  the  said  H. 
B.  Parker  was  in  the  management  of  said  business,  and 
would  have  to  make  representation  as  to  the  financial 
responsibility  of  the  members  of  the  said  firm  in  order 
for  it  to  obtain  credit,  and  that  said  A.  B.  Hall  must 
necessarily  be  represented  as  the  responsible  member  of 
said  firm  in  order  for  it  to  obtain  credit,  did  by  not  re- 
cording said  deed,  and  by  permitting  the  said  Hall  to 
remain  in  possession  of  said  lands,  as  their  owner,  en- 
able the  said  Parker  to  get  a  large  credit  for  the  said 
firm ;  that  the  said  H.  B.  Parker  did,  during  the  period 
of  the  said  partnership,  make  known  to  the  commercial 
world,  through  a  commercial  agency,  the  financial  re- 
sponsibility of  the  said  A.  B.  Hall,  and  that  Hall  was 
the  owner  of  unincumbered  farm  lands  around  Benton, 
Ala.,  of  the  value  of  f50,000,  and  which  lands  are  de- 
scribed in  the  attempted  conveyances  marked  Exhibits 
A.  and  B,  and  that  the  said  Parker  owned  land  valued 
at  $11,000  with  f400  incumbrance.  And  complainants 
charged  that  on  the  faith  of  that  statement,  and  others 
of  similar  import,  made  either  by  the  said  Parker  or 
the  said  Hall,  the  said  partnership  were  enabled  to  get 
credit  in  the  commercial  world  and  to  continue  and 
maintain  such  credit  up  to  and  until  the  said  firm  had 
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incurred  the  debts  now  due  these  complainants ;  for  and 
on  account  of  which  these  complainants  aver  that  the 
said  deeds  are  fraudulent  and  void." 

Paragraph  29.  "It  is  further  averred  that  Wm.  B. 
Hall  claims  to  be  now  receiving  the  rents  and  profits 
of  said  lands  described  in  said  alleged  deed,  which 
amount  to  large  sums,  to  wit,  f5,000  per  annum,  which 
orators  as  creditors  of  the  said  defendant  A.  B.  Hall 
are  entitled  to  receive  at  least  since  the  filing  of  this 
bill." 

John  L.  Stone,  Mallory  &  Mallory,  Powell  & 
Hamilton,  Lane  &  Lane,  J.  R.  Bell,  and  Tyson,  Wil- 
son &  Martin,  for  appellant.  Paragraph  15  presents 
a  good  cause  for  discovery,  and  is  properly  joined  with 
the  other  features  of  the  bill. — Pollock  v.  Billing,  131 
Ala.  519.  There  can  be  no  question  as  to  the  sufficien- 
cy of  paragraphs  17  and  23. — McGhee  v.  Importers 
Bank,  93  Ala.  192;  Wooten  v.  Steels,  109  Ala.  563. 
Until  delivered  a  deed  has  no  potency  as  a  conveyance. 
— Williams  v,  Armstrong,  130  Ala.  389.  Paragraphs 
18  and  24  were  not  objectionable,  and  find  support  in 
the  following  cases. — Carter  v,  O^Brien,  105  Ala.  305; 
Teague  v.  Bass,  131  Ala.  422.  Paragraph  19  shows 
that  the  conveyance  was  tainted  with  actual  fraud  in 
which  the  grantee  capitulated  rendering  the  convey- 
ance void  as  to  subsequent  creditors. — Seale  v.  Robin- 
son, 75  Ala.  363;  Dickson  v.  McLarney,  97  Ala.  383; 
McFadden  t\  McFadden,  134  Ala.  337.  Paragraphs  20 
and  25  are  not  subject  to  the  objection  interposed. — 
Carter  v.  O^Brien,  supra.  Paragraph  21  was  entirely 
sufficient. — Scale  v,  Robinson,  supra;  Dickson  v.  Mc- 
Larney, supra;  Lehman  v,  VanWinkle,  92  Ala.  443; 
Xoble  t\  Coleman,  16  Ala.  77;  Motley  v.  Jones,  98  Ala. 
443.     Paragraph  26  was  sufficient  on  the  authorities 
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next  above  cited.  Paragraph  27  was  sufficient. — Au- 
thorities supra.  The  holder  of  the  mortgage  was  a 
proper  party  defendant. — Williams  v.  Spraggins,  102 
Ala.  424. 

Pbttus,  Fuller  &  Lapslby^  for  appellee.  The  chan- 
cellor sustained  demurrers  to  sections  21,  26  and  29 
in  the  bill. — Sections  21  and  26  were  twin  sections,  set- 
ting up  that  appellants  had  been  drawn  in  contractual 
relationship  with  appellees  by  assuming  their  apparent 
status  to  be  their  real  status,  and  the  averments  in 
these  sections  are  not  sufficient  to  maintain  the  theory 
advanced. — Allen,  et  ah  v.  Caldwell,  et  al,,  149  Ala. 
297,  and  cases  cited ;  Lehman-Durr  &  Co.  v.  VanWinkle, 
92  Ala.  450;  Mobile  Sav,  Bank  v.  McDonald,  87  Ala. 
743.  The  rule  is  unusually  strict,  and  requires  that 
no  essential  fact  be  left  to  inference. — Seals  v.  Robin- 
son, 75  Ala.  368  and  authorities  cited.  Under  these  au- 
thorities sections  21  and  26  vere  fatally  defective  on 
account  of  the  absence  of  any  averment  of  injury  to 
complainant.  By  the  use  of  the  word  "claims"  there 
is  not  an  affirmance  or  disaffirmance  of  the  fact  to 
which  it  relates. — Allen  v.  Caldwell,  supra;  Allen  t\ 
Riddk,  141  Ala.  621.  The  intent  of  the  grantee  to  par- 
ticipate in  the  fraud  should  be  directly  averred. — I^Uss 
V,  Anderson,  31  Ala.  625;  Thames  v,  Rembert,  63  Ala. 
561.  For  the  same  reason  section  29  was  defective. — 
Tate  r.  Amer,  F,  L.  M.  Co.,  132  Ala.  193. 

DOWDELL,  C.  J.— This  is  a  general  creditors'  bill 
attacking  and  seeking  to  have  set  aside  certain  describ- 
ed conveyances  as  having  been  made  in  fraud  of  the 
rights  of  complainants  as  creditors  of  the  respondent 
A.  B.  Hall,  the  grantor  in  the  conveyances  assailed. 
Demurrers  were  interposed  to  the  bill,  and  to  partic- 
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ular  paragraphs  of  the  bill.  The  chancellor  sustained 
the  demurrers  specially  directed  to  paragraphs  21,  26, 
27,  and  29  of  the  bill.  From  this  decree  sustaining  the 
demurrers  to  these  specified  paragraphs,  the  complain- 
ants prosecute  this  appeal. 

The  demurrers  directed  against  paragraphs  21,  26 
and  27  of  the  bill  challenge  their  suflSciency  in  aver- 
ments of  actual  intent  to  defraud,  and  of  any  injury 
done  the  complainants  as  a  result  of  the  fraud.  The 
theory  of  these  several  sections  is  that  the  grantee,  in 
withholding  the  deeds  from  record,  was  guilty  of  a 
fraud,  in  connection  with  the  other  matters  stated, 
which  avoided  the  deeds.  There  is  no  pretense  but  that 
the  deeds  were  valid  in  their  inception,  and  their  valid- 
ity is  assailed  alone  on  charges  relating  to  the  subse- 
quent conduct  of  the  grantee  in  concealing  or  withhold- 
ing the  deeds  from  record.  It  is  not  averred  that  the 
complainants  suffered  any  injury  from  the  grantee's 
conduct  in  withholding  the  deeds  from  record. 

The  bill  must  show  with  clearness  matters  essential 
to  complainant's  relief,  and  must  not  be  made  to  de- 
pend upon  inference. — Seals  v.  Robinson,  75  Ala.  363. 

There  must  have  been  an  actual  intent  on  the  part  of 
the  grantee  to,  at  least,  aid  in  defrauding  subsequent 
creditors  of  the  grantor  by  withholding  the  deeds  from 
record,  and  such  fraudulent  intent  should  be  averred 
and  not  be  left  to  rest  in  inference.  As  was  said  in 
Bliss  V.  Anderson,  31  Ala.  625,  70  Am.  Dec.  511 :  "Hut 
the  inference  of  the  intent  would  be  but  the  inference 
of  one  fact  from  another.  It  is  not  sufficient,  in  chan- 
cery pleadings,  simply  to  aver  the  evidence  from  whicli 
a  required  fact  might  be  inferred,  although  the  evi- 
dence itself,  if  uncontradicted,  and  not  overcome  by  op- 
posing proof,  might  be  sufficient  to  induce  a  chancel- 
lor or  a  jury  to  find  the  fact  from  it." — citing  Knight's 
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Adm^r  v.  Vardeman,  25  Ala.  262,  and  other  cases.  We 
recognize  the  principle  that  deeds,  though  valid  at  their 
execution,  may  become  void  by  being  actively  withheld 
from  record  for  the  fraudulent  purpose  of  creating  fic- 
titious credit  and  misleading  others.  There  must  in 
such  cases  be  actual  intent  to  defraud  resulting  in  dam- 
age to  some  creditor  of  the  grantor. — Mobile  Savings 
Bank  v.  McDonnell,  87  Ala.  743,  6  South.  703,  and  cases 
there  cited. 

As  we  have  said,  there  is  nothing  in  these  several 
paragraphs  of  the  bill  assailing  the  deeds  as  fraudulent 
in  their  inception.  Their  invalidity  is  dependent  upon 
charges  of  subsequent  fraud  in  withholding  them  from 
record.  While  paragraphs  21  and  26  allege  that  the 
deeds  were  intentionally  withheld  from  record  for  the 
purpose  of  maintaining  the  credit  of  Parker  &  Co.,  they 
do  not  in  terms  aver  it  was  with  fraudulent  intent  and 
for  the  purpose  of  creating  a  false  credit.  We  are  of 
the  opinion,  however,  that  the  charge  of  fraud  is  nec- 
essarily implied  in  the  facts  stated,  as  the  credit  intend- 
ed to  be  given,  and  which  w^as  given,  was  a  fictitious 
and  false  credit,  and  consequently  the  facts  averred  are 
tantamount  to  an  averment  of  the  purpose  and  intent 
to  defraud.  Paragraphs  21  and  26  were,  however,  as 
above  shown,  lacking  in  averment  as  to  injury  result- 
ing to  complainants  from  the  alleged  fraud.  It  is  not 
charged  that  the  complainants  were  deceived  or  misled, 
by  the  conduct  of  the  grantee  in  withholding  the  deeds 
from  record,  into  giving  credit  to  Parker  &  Co.  This 
is  a  matter  which  is  left  wholly  in  inference,  and  the 
demurrers  taking  the  point  were  properly  sustained 
under  the  authority  of  Bliss  v.  Anderson,  supra.  For 
the  same  reasons  the  demurrer  was  properly  sustain- 
ed as  to  paragraph  27. 
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Jones  V.  Dimmick,  as  Executor. 

Bill  to  Foreclose  a  Pledge, 

(Decided  June  29,  1912.    59  South.  623.) 

1.  Pledges;  Consideration;  Bill. — A  bill  which  alleges  that  re- 
spondent deposited  with  plaintlflf's  testator  certain  shares  of  mining 
stock  to  secure  an  agreement,  made  for  a  valuable  consideration,  to 
sell  at  a  profit,  other  stock  sold  to  testator,  sufficiently  states  the 
contract  and  the  consideration  for  the  pledge,  and  is  good  as  a  bill 
to  foreclose  the  pledge. 

2.  Same;  Foreclosure. — A  pledgee  may  file  a  bill  to  foreclose  a 
pledge  without  having  had  his  damages  assessed  in  a  court  of  law. 

3.  Same;  Enforcement;  Remedy. — The  statutory  remedy  for  en- 
forcing a  pledge  is  cumulative,  and  does  not  deprive  a  pledgee  of 
the  right  to  go  into  equity  to  foreclose  the  pledge. 

4.  Same;  Stock;  yecoisity  of  Returning. — Where  mining  stock 
was  pledged  to  secure  the  pledgor's  agreement  to  sell  at  a  profit 
other  stock  sold  to  pledgee,  the  pledgee  must  return  the  stock  before 
he  can  foreclose  the  pledge,  for  the  pledgor's  default. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  Gaston  Gunter. 

Bill  by  J.  P.  Diramick  as  executor  of  the  estate  of 
J.  W.  Dimmick,  deceased,  against  T.  R.  Jones,  to  fore- 
close a  pledge.  From  a  decree  overruling  demurrer  to 
the  bill  respondent  appeals.    Affirmed. 

Stbiner,  Crt:m  &  Weil,  for  appellant.  It  is  well  set- 
*tled  that  in  bills  of  this  character  the  considerati<m 
must  be  distinctly  stated,  and  the  mere  conclusion  of 
the  pleader  that  there  was  a  valuable  consideration  is 
not  sufficient— 20  Enc.  P.  &  P.  435  and  445.  The  ex- 
ecutor has  his  remedy  under  section  3303,  Code  1907. 

Tyson,  Wilson  &  Martin,  for  appellee.  No  brief 
reached  the  Reporter. 
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SAYRE,  J. — This  is  a  suit  in  equity  brought  to  foi-e- 
close  a  pledge.  The  appeal  is  prosecuted  to  reverse  a 
decree  overruling  defendant's  demurrer  to  the  bill  of 
complaint  as  amended. 

The  substance  of  the  bill  is  that  Dimmick's  testator 
bought  of  Jones,  at  and  for  the  price  of  f  5,000,  then  and 
thereafter  paid,  30,000  shares  of  the  stock  of  the  Cobre 
Grande  Copper  Company.  At  the  same  time  Jones 
agreed  for  a  valuable  consideration  that  he  would,  on 
the  request  of  Dimmick,  complainant's  testator,  sell 
the  said  stock  for  Dimmick  at  a  profit  within  12  months 
from  the  date  of  the  transaction,  and  to  secure  this 
agreement  deposited  with  Dimmick  10,000  shares  of 
the  stock  of  the  La  Dura  Consolidated  Mines  Company. 
Jones  has  failed  for  more  than  12  months  to  comply 
with  Dimmick's  request  that  the  stock  of  the  Cobre 
Grande  Company  be  sold.  The  prayer  is  that  the  La 
Dura  stock  be  sold  and  the  proceeds  be  applied  in  sat- 
isfaction of  the  damages,  not  to  exceed  ?5,000,  sustain- 
ed by  complainant's  testator,  and  for  general  relief. 

The  contract  and  the  consideration  moving  from  com- 
plainant were  sufficiently  stated  in  the  bill. — 31  Cyc. 
884. 

It  is  well  established  that  the  pledgee  may  file  a  bill 
in  equity  to  foreclose  a  i)ledge,  and  this  he  may  do  with- 
out assessing  his  damag(»s  at  law  before  coming  into 
chancery.  That  may  be  done  in  the  chancery  proceed- 
ing.— Vaiipell  V.  Woodward,  2  Sandf.  Ch.  (X.  Y)   113. 

Xor  does  the  statutory  remedy  stand  in  the  way. 
That  is  cumulative. — Xixon  v.  Clear  Creek  Lumber  Co,, 
150  Ala.  602,  43  South.  805,  9  L.  R.  A.  (X.  S.)  1255. 

The  true  meaning  of  the  contract  seems  to  be  that  the 
pledge  of  the  La  Dura  stock  was  to  secure  complain- 
ant's testator  against  loss  on  his  Cobre  Grande  stock 
if  he  would  sell  his  stock  within  12  months.    There  can 
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be  no  doubt  that  complainant  cannot  have  his  Cobre 
Grande  stock  and  his  money  too ;  and  this  the  complain- 
ant has  recognized  by  an  offer  to  surrender  that  stock 
upon  defendant's  "compliance  with  his  said  agreement, 
or  of  such  decree  as  may  be  rendered  by  this  court." 
There  may  be  some  question  as  to  the  exact  relief  to 
which  complainant  will  be  entitled  upon  proof  of  the 
averments  of  the  bill.  But  no  such  question  has  been 
raised  by  the  demurrer,  and,  in  view  of  the  prayer  for 
general  relief,  it  could  not  affect  the  complainant's 
right  to  maintain  his  bill.  That  is  a  matter  which  will 
be  treated  here  after  it  has  been  made  the  subject  of 
consideration  and  decree  in  the  court  below. 

In  the  ruling  on  the  bill  and  demurrer  shown  to  the 
court  by  this  record  there  was  no  error.  The  decree 
will  be  aflflrmed. 

Affirmed.    All  the  Justices  concur. 


Colliding  Fertilizer  Co.,  et  al.  v.  Blanchard. 

Bill  to  Reform  a  Deed  and  Mortgage,  and  to  Enjoin  a 
Sale  of  Land. 

(Decided  Juue  29,  1912.     59  South.  485.) 

1.  Reformation  of  Instrument;  Persons  Entitled, — A  purchaser  at 
ft  luortKage  sale  is  in  such  privity  with  the  mortgagor  as  to  entitle 
him  to  the  reformation  of  a  misdescription,  in  the  mortgage,  even 
though,  as  the  result  of  a  defective  execution  of  his  deed,  he  acquired 
only  an  equitable  title;  for,  if  no  dee<l  had  been  executed,  and  no 
memornndum  of  the  sale  made,  only  the  i>urchaser  or  the  mortgagee 
could  avail  of  the  omission  to  defeat  the  sale. 

2.  ^amc. — A  purchaser  at  a  mortgage  foreclosure  sale,  purchasing 
in  reliance  on  the  descrii)tion  given  In  the  mortgage,  advertisement, 
and  actioneer*s  deed,  without  reference  to  some  specified  piece  of 
land,  otherwise  properly  described,  cannot  maintain  a  suit  to  cor- 
rect a  misdescription  in  the  mortgage,  and  in  his  deed,  his  remedy 
being  for  breach  of  warranty  against  his  immediate  or  remote 
grantor;  hence,  a  purchaser  seeking  reformation  must  allege  that 
he  particii)ated  in  the  mistake  in  the  description. 
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3.  Same;  (trounds;  Mistake. — A  party  seeking  reformation  must 
show  ttiat  the  real  agreement  was  something  different,  and  that,  by 
reason  of  fraud  or  mistalce,  the  written  instrument  falls  to  correctly 
express  that  to  which  the  parties  mutually  agreed. 

4.  Same;  Pleading;  Demun-er, — ^Where  the  action  was  by  a  pur- 
chaser at  a  mortgage  foreclosure  sale,  to  reform  the  description  con- 
tained in  the  mortgage,  a  ground  of  demurrer  that  the  complainant 
purchased  at  foreclosure  sale  the  property  described  in  the  fore- 
closure deeds,  properly  raises  the  question  of  the  failure  of  the  bill 
to  allege  that  the  purchaser  participated  In  the  mistake. 

5.  Mortgages;  Foreclosure  hy  Bill;  Purchaser, — A  purchaser  at  a 
foreclosure  sale  under  Judicial  decree  assumes  the  risk  of  the  regular- 
ity and  validity  of  the  proceedings,  and,  even  if  the  sale  is  In  all 
respects  valid,  acquires  no  greater  right  or  better  title  than  was  in 
the  person  whose  property  was  sold. 

6.  Same. — A  purchaser  at  a  Judicial  sale  on  foreclosure  of  a  mort- 
gage may  not  have  an  alleged  error  in  his  deed  corrected,  if  the 
correction  would  work  a  variance  from  the  Judgment  or  proceedings, 
and  cannot  after  the  lapse  of  the  term  at  which  the  Judgment  was 
rendered,  have  the  decree  itself  corrected,  unless  the  record  shows 
the  alleged  mistake. 

7.  Same;  Caveat  Emptor. — As  applied  to  quasi  Judicial  sales  by 
a  trustee  or  mortgagee  imder  power,  the  rule  of  caveat  emptor  only 
means  that  the  trustee  or  mortgagee,  as  agent  for  the  mortgagor,  is 
not  responsible  for  any  failure  of  title,  whether  due  to  irregularities 
In  the  sale  or  want  of  title  in  the  mortgagor,  and  that  the  pur- 
chaser cannot  urge  such  failure  to  defeat  the  liability  for  the 
purchase  price;  it  does  not  preclude  the  purchaser  from  recovering 
from  the  mortgagor  for  breach  of  warranty  If  there  be  no  break  In 
the  chain  of  personal  privity. 

8.  Statutes;  Pending  Action;  Operation.— Ulie  Acts  1911,  p.  199, 
are  not  remedial,  but  definitive  of  substantive  rights,  and  do  not 
apply  to  suits  pending  at  the  time  of  its  enactment.  (Sec.  95,  Gon- 
stltuHon  1901.) 

(Dowdell,  C.  J.,  dissents  In  part) 

Appeal  from  Covington  Chancery  Court. 

Heard  before  Hon.  L.  D.  Gardner. 

Bill  by  W.  R.  Blanchard  against  Goulding  Fertilizer 
Company  and  others  to  reform  a  deed  and  mortgage  and 
to  enjoin  the  sale  of  a  certain  quarter  section  of  land. 
From  a  decree  overruling  demurrers  to  the  bill,  re- 
spondents appeal.  Reversed  and  remanded  on  rehear- 
ing. 

The  bill  alleges  that  J.  A.  Prestwood  and  wife  were 
iuilebted  to  O'Neal,  Law  &  Co.  in  the  sum  of  |8,625, 
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and,  in  order  to  secure  it,  executed  a  mortgage  on  the 
26th  day  of  September,  1907,  one  secured  thereby  ma- 
turing October  1,  1908,  and  the  other  maturing  Octo- 
ber 1,  1909;  that,  among  other  lands  described  in  said 
mortgage,  there  was  conveyed  the  S.  E.  14  ^f  section 
36,  township  4,  range  16,  and  that  it  was  not  intended 
to  embrace  that  quarter  section  in  the  mortgage,  but  it 
was  intended  to  convey  that  same  quarter  section  in 
section  36,  township  4,  range  14;  and  that  the  said 
Prestwood  did  not  at  that  time  own  the  quarter  sec- 
tion conveyed,  but  did  own  and  intended  to  convey  the 
quarter  section  last  mentioned.  The  failure  of  the 
Prestwoods  to  pay  said  mortgage  is  then  alleged,  and 
the  fact  of  its  advertisement  and  sale  and  the  making 
of  the  deed  by  the  auctioneer  and  by  the  individuals 
composing  the  firm  of  O'Neal,  Law  &  Co.,  alleging  that 
in  that  deed  the  land  conveyed  was  the  land  described 
in  the  mortgage;  a  similar  mistake  occurring  in  the 
deed  as  in  the  mortgage.  It  is  further  alleged  that  on 
March  6,  190S,  the  Prestwoods  executed  a  mortgage  to 
the  Goulding  Fertilizer  Company,  including  among 
other  lands  the  S.  E.  14  of  section  36,  township  4,  range 
14,  and  that  the  Goulding  Fertilizer  Company  advertis- 
ed the  lands  for  sale  under  the  power  contained  in  the 
mortgage.  It  is  also  alleged  that  they  had  notice  of 
the  fact  that,  before  the  execution  of  the  mortgage  to 
them,  Prestwood  intended,  and  had  conveyed,  this  par- 
ticular quarter  section  of  land  to  O'Neal,  Law  &  Co. 
It  is  then  alleged  that  Hlanchard  became  the  purchaser 
at  the  mortgage  sale  under  the  mortgage  given  to 
O'Neal,  Law  &  (\).  The  demurrers  raised  the  questions 
discussed  in  the  opinion. 

Steiner,  Crum  &  Weil,  for  appellant.     The  rule  of 
caveat  emptor  applies  to  foreclosure  sales  under  mort- 
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gage.— 27  Cyc.  1488;  Haley  v,  Bagleij,  37  Mo.  363; 
Jackson  v.  Lucas^  157  Ala.  51.  The  principles  con- 
tended for  in  this  appeal  are  supported  also  by  the  fol- 
lowing cases. — Reddick  v.  Long,  124  Ala.  260 ;  Hender- 
son V,  Hosfeldt,  124  Ala.  391 ;  Steverson  v.  Harris,  131 
Ala.  470;  Stewart  v.  Wilson,  141  Ala.  405;  Miller  v. 
Cobb,  47  Ind.  220;  Armstrong  v.  Short,  95  Ind.  326. 
Unless  the  power  of  sale  granted  is  strictly  followed 
the  deed  is  not  good. — Sanders  v.  Cassidy,  86  Ala.  246. 
Hence,  the  deed  was  not  sufficient  to  establish  the  re- 
quisite privity. — 2  Perry  on  Trusts,  179. 

W.  L.  Parks^  for  appellee.  A  conveyance  to  the 
partnership  vested  the  legal  title  in  the  several  part- 
ners as  tenants  in  common. — Brunson  v,  Morgan,  76 
Ala.  593.  There  being  no  conveyance  by  the  auction- 
eer, the  purchaser  acquires  an  equity  sufficient  to  com- 
pel a  conveyance. — Sanders  v,  Cassidy,  86  Ala.  246; 
3  B.  I.  51 ;  2  Jones  on  Mortgages,  sec.  1894.  The  mort- 
gagee or  persons  holding  the  legal  title  could  have  filed 
a  bill  to  reform,  and  certainly  the  assignee  of  the  legal 
title  by  dc^d  would  have  the  same  right. — Smith  v.  Til- 
lis,  108  Ala.  267.  In  any  event,  Acts  1911,  p.  199,  con- 
fers on  persons  claiming  title  directly  or  remotely  from 
the  grantee,  authority  to'maintan  a  bill  for  reformation 
in  all  cases  in  which  the  grantee,  mortgagee  or  other 
conveyancers  would  be  entitled  to  as  a  rule,  and  this 
statute  is  remedial,  and  has  retroactive  eflFect. — Ex 
parte  Buckley,  53  Ala.  54;  Eskridge  v,  Dittmars,  51 
Ala.  250;  Carey  v.  Simmons,  87  Ala.  527. 

DOWDELL,  r.  J.— This  is  a  bill  by  a  purchaser  at 
a  foreclosure  sale  under  power  contained  in  the  mort- 
gage to  correct  a  mistake  in  the  description  of  land  in 
the  mortgage  and  in  the  deed   under  the  foreclosure 
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sale.  The  mistake  is  alleged  to  have  been  made  by  the 
draughtsman  of  the  mortgage,  and  consisted  in  stating 
the  wrong  number  of  the  range  in  which  the  land  was 
situated.  The  bill  was  demurred  to  on  the  theory  that 
the  purchaser  was  a  stranger  and  there  was  no  privity 
in  contract  as  to  him,  and  that  the  doctrine  of  caveat 
emptor  applied,  and  hence  that  he  had  no  right  to  file 
a  bill  to  correct  the  mistake  and  to  reform  the  mortgage 
and  deed. 

The  mortgage  contained  an  express  power  to  the  auc- 
tioneer to  convey  under  the  foreclosure,  in  the  names 
of  the  mortgagors.  The  auctioneer,  however,  made  an 
ineffectual  effort  to  execute  the  power  by  conveying  in 
the  names  of  O'Neal,  Law  &  Co.,  the  mortgagees  in  the 
mortgage.  But  this  was  not  all  that  was  done.  The 
individuals  composing  the  partnership  and  in  whom 
the  legal  title  to  the  land  resided  joined  in  this  convey- 
ance with  the  auctioneer  to  the  complainant,  Blanch- 
ard. Moreover,  at  a  subsequent  day,  the  auctioneer  did 
convey  to  the  purchaser  in  the  names  of  the  mortgagors. 
This  we  think  created  Blanchard  a  privy  in  contract  to 
all  intents  and  purposes  in  equity,  as  much  so  as  if 
the  mortgagees  had  assigned  the  mortgage  to  Blanch- 
ard in  a  manner  conveying  the  legal  title.  Under  the 
deed  he  was  not  only  the  grantee  of  the  auctioneer  who 
ccmveyed  in  the  name  of  the  partnership,  and  hence 
only  the  equity,  but  was  the  grantee  of  the  legal  title 
by  the  mortgagees  in  their  individual  capacities.  He 
(Blancluird)  therefore  occupied  as  favorable  position  in 
equity  as  a  privj^  in  contract  as  a  subvendee  would. 
The  principle  stated  in  Greer,  ef  al.  v.  Watson,  170 
Ala.  334,  54  South.  487,  is  conclusive  of  this  case. 

The  chancellor  properly  overruled  the  demurrer,  and 
his  decree  will  be  affirmed. 

Affirmed.    All  the  Justices  concur. 


Digiti 


zed  by  Google 


178.1  OF  ALABAMA.  303 

[Goulding  Fertilizer  Co.,  et  al.  v.  Blanchard.] 
ON    REHEARING. 

SOMERVILLE,  J. — On  the  original  hearing  I  con- 
curred in  the  foregoing  opinion  of  the  Chief  Justice, 
and  in  the  affirmance  of  the  chancellor's  decree  over- 
ruling the  demurrer  to  the  bill  of  complaint. 

On  appellant's  application  a  rehearing  was  granted, 
the  affirmance  set  aside,  and  a  judgment  of  reversal 
entered,  in  which  Anderson,  McClbllan,  Sayre,  and 
SoMBRViLLB,  JJ.,  Concurred,  but  no  opinion  was  then 
filed  expressive  of  the  views  of  the  majority. 

I  now  undertake  to  explain  the  reasons  for  my  ac- 
tion on  the  first  application  for  rehearing,  and  to  state 
the  principles  which  I  think  properly  directed  that  re- 
sult. 

1.  I  adhere  to  the  conclusion  reached  on  the  original 
hearing  that  the  purchaser  at  the  mortgage  sale  under 
the  power  was  in  such  privity  with  the  mortgagor  as 
to  entitle  him  to  the  reformation  of  a  misdescription 
in  the  mortgage,  equally  with  the  mortgagee.  I  re- 
gard it  as  immaterial  that,  by  reason  of  a  defective  ex- 
ecution of  the  deed  of  sale,  the  purchaser  acquired 
only  an  equitable  title  thereby;  nor  do  I  think  the  fact 
that  the  mortgagees  individually  joined  in  the  execu- 
tion of  the  foreclosure  deed  was  essential  to  the  pur- 
chaser's equity  of  reformation.  Had  no  deed  been  ex- 
ecuted to  the  purchaser  at  all,  nor  any  memorandum 
made,  its  omission  could  be  availed  of  to  defeat  the  sale 
only  by  the  mortgagee  or  the  purchaser. — Cooper  v, 
Hornshy,  71  Ala.  62;  Mewhunvs  Heirs  v.  Bass,  82  Ala. 
622,  2  South.  520. 

I  can  find  no  support  either  in  reason  or  authority 
for  the  proposition  that  the  purchaser  at  a  mortgage 
foreclosure  sale  under  the  power  is  not  as  much  en- 
titled to  reform  a  perpetuated  mistake  in  the  deeds 
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constituting  his  chain  of  title,  as  any  other  subvendee. 

In  Williams  v.  Hatch,  38  Ala.  338,  where  a  bill  was 
filed  by  a  mortgagee  to  correct  the  description  in  his 
mortgage  after  a  foreclosure  sale  under  the  power,  al- 
though relief  was  denied,  it  seems  to  be  clearly  implied 
that  as  purchaser  he  could  have  maintained  the  bill; 
for  it  was  said:  The  only  title  which  the  complain- 
ant alleges  is  a  title  as  mortgagee,  and  the  only  relief 
he  seeks  is  in  his  character  as  mortgagee ;  but  the  proof 
shows  that  he  has  parted  with  his  title  as  mortgagee, 
and  that,  if  he  has  any  right  to  relief  at  all,  it  is  in 
the  distinct  character  of  purchaser  of  the  mortgage 
title.  This  variance  between  the  allegations  and  the 
proof  is  fatal  to  the  complainant's  case  in  its  present 
form." 

In  several  later  cases  purchasers  at  such  foreclosure 
sales  seem  to  have  filed  such  bills,  and  relief  has  been 
granted  without  any  point  being  made  as  to  the  effect 
of  foreclosure  on  the  right  asserted. 

In  the  recent  case  of  Oreer  v.  Watson,  170  Ala.  334, 
54  South.  487,  the  pi*ecise  point  was  decided,  viz.,  that 
^^a  purchaser  at  a  mortgage  foreclosure  sale  under 
power  in  the  mortgage  may  sue  to  correct  a  mistake 
in  the  description  in  the  mortgage."  The  bill  there  was 
substantially  like  the  present  bill,  and  the  point  in 
question  was  fairly  raised  by  a  general  demurrer  to 
the  bill  for  want  of  equity.  It  is  true  that  the  purcha- 
ser had  not  paid  the  purchase  money,  although  he  had 
received  his  deed;  but  that  fact,  if  material  at  all,  could 
only  have  weakened  the  complainant's  equity. 

I  see  no  reason  for  disturbing  that  decision  now, 
even  if  its  correctness  were  originally  debatable.  Xor 
can  I  appreciate  the  merit  of  the  argument  tliat  the 
rule  of  caveat  emptor,  however  vigorously  it  might  be 
applied  to  foreclosure  sales  under  judicial  decree,  lias 
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anything  to  do  with  the  question.  That  rule  varies  in 
force  and  effect,  and  is  applied  in  its  fullest  extent  to 
judicial  sales  only.  The  purchaser  assumes  the  risk 
of  the  regularity  and  validity  of  the  proceedings  upon 
which  the  sale  is  founded;  and,  even  if  the  sale  is  in 
all  respects  valid,  the  purchaser  succeeded  to  no  great- 
er right  and  no  better  title  than  had  the  person  whose 
property  is  thus  sold.  "The  purchaser  succeeds  to  his 
rights  and  attitude  in  respect  of  the  property  sold, 
takes  his  shoes,  stands  in  his  place,  acquires  his  in- 
terest as  the  same  existed  in  his  hands,  subject  to  all 
infirmities  of  title  then  attaching  to  the  estate,  and  to 
all  equities,  known  or  secret,  which  operated  a  limita- 
tion upon  the  nominal  or  apparent  estate  ♦  ♦  ♦ 
and  if  by  reason  of  the  existence  of  such  rights,  whether 
known  or  not,  or  discoverable  or  not,  he  takes  nothing 
by  his  purchase,  he  cannot  complain."  Per  McClellan, 
J.,  in  lAndsay  v.  Cooper,  94  Ala.  170,  11  South.  325,  16 
L.  R.  A.  813,  33  Am.  St.  Eep.  105.  In  short,  the  pur- 
chaser stands  as  if  he  were  a  mere  quitclaimee  of  the 
owner.  And  having  once  bound  himself  to  buy,  lie  can- 
not, in  the  absence  of  fraud  in  the  immediate  transac- 
tion, refuse  for  any  reason  to  execute  the  purchase, 
nor  rescind  it  when  executed. 

Sales  by  a  trustee  or  mortgagee  under  power  grant- 
ed are  sometimes  characterized  as  quasi  judicial.  This, 
we  apprehend,  only  in  the  same  sense  that  they  operate 
to  cut  off  the  right  of  redemption  as  effectually  as 
would  a  sale  under  judicial  decree.  So  it  is  generally 
declared  that  the  rule  of  caveat  emptor  applies  to  such 
sales,  but  certainly  not  in  the  same  sense  or  degree  as 
to  judicial  sales  proper.  Our  reports  teem  with  cases 
in  which  purchasers  at  power  sales  have  been  treated 
as  bona  fide  purchasers  for  value,  and  protected  against 
secret  claims  and  equities,  whether  existing  in  favor 
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of  third  persons  against  the  mortgagor,  or  in  favor  of 
the  mortgagor  against  the  mortgagee. — Hoots  v.  Wil- 
liams, 116  Ala.  372,  22  South.  497;  Kindred  v.  N.  E. 
Mortg,  Security  Co.,  116  Ala.  192,  23  South.  56;  Sheri- 
dan i\  Schimpf,  120  Ala.  475,  24  South.  940;  Cahalan 
V.  Monroe,  56  Ala.  303.  The  rule  of  caveat  emptor  in 
such  cases  means  no  more  than  that  the  mortgagee  or 
trustee  who  makes  the  sale,  as  agent  for  the  mortga- 
gor, is  not  responsible  for  any  failure  of  title  whether 
due  to  irregularities  in  the  sale  or  want  of  title  in  the 
mortgagor,  and  that  the  purchaser  cannot  urge  such 
failure  to  defeat  his  absolute  liability  to  pay  the  pur- 
chase price.  If,  however,  the  mortgagor  warranted  the 
title  to  the  mortgagee,  the  purchaser  may  recover  of  the 
mortgagor  for  breach  of  that  warranty.  Clearly  there 
is  no  break  in  the  chain  of  personal  privity  merely  be- 
cause the  sale  is  effected  by  an  agent  under  a  power 
of  attorney,  instead  of  by  the  owner  in  person.  It  is 
not  apparent  why  such  a  purchaser  cannot  go  behind 
the  face  of  his  deed  and  avail  himself  of  the  equity, 
conceded  to  subvendees  in  general,  to  have  a  proven 
mistake  corrected.  To  deny  him  relief  would  certainly 
be  to  sanction  the  destruction  of  a  highly  regardeil 
equity  on  grounds  that  can  scarcely  be  regarded  as 
more  than  formal  and  technical. 

It  is,  indeed,  well  settled  in  this  state  that  a  pur- 
chaser at  a  judicial  sale — that  is,  a  sale  founded  on 
and  purauant  to  a  judgment  or  decree — cannot  have 
corrected  an  alleged  error  in  his  deed,  if  the  correction 
would  work  a  variance  from  the  judgment  or  proceed- 
ings from  which  alone  the  deed  draws  its  life;  and,  of 
course,  he  cannot,  after  the  lapse  of  the  term  at  which 
the  judgment  is  rendered,  have  altered  the  decree  itself 
where  the  record  does  not  furnish  the  evidence  of  the 
alleged  mistake. — Reddick  v.  Long,  124  Ala.    260,    27 
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South.  402;  Henderson  v.  Hosfeldt,  124  Ala.  391,  27 
South.  415;  Stephenson  v.  Harris,  131  Ala.  470,  31 
South.  445 ;  StetcapL  v.  Wilson,  141  Ala.  405,  37  South. 
550,  109  Am.  St.  Hep.  33. 

These  cases  clearly  explain  why  a  purchaser  cannot 
go  behind  a  judicial  decree  to  correct  a  misdescription 
in,  or  omission  from  his  official  deed;  and  in  none  of 
them  is  there  any  allusion  to  the  rule  of  caveat  emptor. 
Indeed,  in  Stephenson  v.  Harris,  supra)  it  is  expressly 
recognized  that  sales  not  made  pursuant  to  a  judicial 
decree  are  in  a  separate  class  and  not  within  the  rule 
of  the  decision.— 131  Ala.  477,  31  South.  445. 

I  am  aware  of  no  case  in  any  jurisdiction  in  which 
such  relief  has  been  denied  because  of  a  mere  foreclo- 
sure under  power  of  attorney. 

2.  The  bill  of  complaint,  the  demurrer  to  which  was 
overruled  by  the  chancellor,  does  not  show  that  com- 
plainant, as  purchaser  at  the  foreclosure  sale,  intended 
to  buy  other  than  the  lands  actually  described  in  the 
mortgage,  advertisement,  and  auctioneer's  deed  to  him- 
self; in  other  words,  it  fails  to  allege  any  mistake  in 
which  complainant  participated,  and  hence  fails  to 
show  any  privity  on  his  part  with  respect  to  the  error 
of  description  that  occurred  as  between  the  mortgagor 
and  the  mortgagee. 

As  I  understand  the  law,  a  party  who  seeks  to  re- 
form a  written  instrument  must  clearly  show  that  the 
real  agreement  was  something  different,  and  that  by 
reason  of  fraud  or  mistake  the  written  memorial  of  that 
agreement  has  failed  to  correctly  express  that  to  which 
the  parties  mutually  agreed. — Berry  d  Co.  v.  So  well, 
72  Ala.  14.  The  very  essence  of  his  equity  is  that  the 
instrument  misrepresents  his  agreement.  As  stated  by 
Mr.  Pomeroy:  "Where  the  same  mutual  mistake  has^ 
been  repeated  in  ea^h  one  of  a  chain  of  conveyances,. 
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uuder  such  circumstances  as  to  entitle  any  one  of  the 
vendees  to  a  reformation  as  against  his  immediate  ven- 
dor, the  equity  will  work  back  through  all,  and  enti- 
tle the  last  vendee  to  a  reformation  against  the  original 
vendor."— 6  Pom.  Eq.  Jur.  §  678. 

The  principle  is  well  stated  in  Blackburn  v.  Ran- 
dolph, 33  Ark.  119,  125:  "What  is  meant,  when  the 
cases  say  that  the  mistake  will  only  be  corrected  be- 
tween the  original  parties  and  those  claiming  under 
them  in  privity,  is,  in  effect,  that  the  court  will  not  in- 
terfere in  favor  of  subsequent  purchasers,  who  were 
simply  ignorant  of  the  former  mistake,  and  may  be 
presumed  to  have  intended  to  take  hy  the  description 
used;  nor  against  subsequent  purchasers  by  the  true  de- 
scription for  valuable  consideration,  without  notice  of 
the  former  mistake/^  (Italics  ours.)  This  case  has 
been  twice  cited  with  approval  by  this  court. — Tillis 
t\  Smith,  108  Ala.  267,  19  South.  374 ;  Jackson  v.  Lucas, 
157  Ala.  54,  47  South.  224,  131  Am.  St.  Rep.  17. 

In  McQehee  v.  Lehman,  Durr  &  Co.,  65  Ala.  316,  318, 
where  a  mistake  in  the  mortgage  was  carried  into  the 
sale  and  deed  under  the  power  granted,  Brickell,  C.  J., 
in  stating  the  foundation  of  the  purchaser's  right  to 
a  reformation,  said:  "The  mistake  was  of  the  num- 
bers, subdivisions  of  sections,  and  of  range  and  town- 
ship, in  which  the  lands  were  situate.  The  parties 
(meaning  mortgagor  and  mortgagee)  knew  the  lands  in- 
tended to  be  conveyed — there  was  no  mistake  as  to 
them.  But  the  mortgagor  was  mistaken  as  to  their  de- 
scription according  to  the  governmental  surveys.  Nor 
was  there  any  error,  mistake,  or  omission,  other  than 
this,  as  to  the  lands  sold  under  the  mortgage.  The 
parties  (meaning  mortgagee  and  purchaser)  knew  the 
lands  which  were  being  sold,  and  that  they  were  the 
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lands  actually  intended  to  be  conveyed  by  the  mort- 
gage." 

If  a  subvendee  buy  without  knowledge  of  an  error  of 
description  in  a  previous  deed — ^if,  in  short,  he  buy 
merely  by  the  description  in  his  own  deed,  without  ref- 
erence to  some  specific  piece  of  land  properly  other- 
wise described — it  is  not  easy  to  see  how  he  can  com- 
plain of  a  mistake,  for  as  to  him  there  is  no  mistake. 
He  gets  a  deed  to  what  he  buys,  and  his  remedy  for 
failure  of  title  is  upon  the  warranties  of  his  grantoi's, 
immediate  or  remote,  if  any  there  be. 

The  eighth  ground  of  the  demurrer  is:  "It  appears 
from  the  allegations  of  the  bill  that  the  complainant 
purchased  at  foreclosure  sale  the  property  as  described 
in  the  foreclosure  deeds  subsequently  made  to  him." 
This  assignment  aptly  attacks  the  bill  for  the  defect  of 
averment  above  pointed  out  and  discussed,  and  should 
have  been  sustained.  On  the  original  hearing  this  fea- 
ture of  the  case  was  overlooked,  and  on  the  first  applica- 
tion for  rehearing  the  considerations  above  set  forth 
led  to  my  concurrence  in  the  granting  of  that  rehear- 
ing, and  now  lead  to  my  concurrence  in  the  denial  of 
the  present  application. 

3.  The  act  approved  April  5,  1911  (Sess.  Acts  1911, 
p.  199),  relating  to  the  reformation  of  mistakes  of  de- 
scription in  deeds,  is  cited  by  appellee  as  material  to 
the  rights  of  the  parties  to  this  cause.  But  a  construc- 
tion of  that  act  is  now  unnecessary,  since  at  the  time 
of  its  passage  this  suit  was  already  pending.  The  act 
is  not  remedial,  but  is,  on  the  contrary,  definitive  of 
substantive  rights,  and  cannot  be  applied  to  pending 
suits  without  violating  section  95  of  the  Constitution, 
which  declares  that,  "after  suit  has  been  commenced  on 
any  cause  of  action,  the  Legislature  shall  have  no  power 


Digiti 


zed  by  Google 


SMI  SUPREME  COURT  |VqL 

!     M        [Walshe  v.  Dwight  Mfg.  Co.) 

to  take  away  such  cause  of  action,  or  destroy  any  ex- 
isting defense  to  such  suit." 

All  the  Justices  concur  in  this  opinion  and  in  the 
conclusions  stated,  except  Dowdell^  C.  J.,  who  dis- 
sents from  the  conclusion  that  the  bill  is  defective  in 
not  showing  that  complainant  intended  to  buy  other 
land  than  that  actually  described  in  his  deed. 

It  results  that  the  appellee's  application  for  a  re- 
hearing must  be  denied. 

Application  overruled 


Walshe  v.  Dwight  Mfg.  Co. 

Bill  to  Enjoin  Overflow  of  Land,  and  for  Damages. 

(Decided  April  25,  1912.    Rehearing  denied  June  29,  1912. 
59  South.  630.) 

1.  Injunction;  Scope;  Damages. — In  order  to  enable  the  entire 
controversy  to  be  settled  in  one  suit,  damages  may  be  allowed  In  an 
action  to  restrain  a  respondent  from  casting  water  on  complainant's 
land. 

2.  Appeal  and  Error;  Interlocutory  Order;  Taken  on  Final  Order, 
— Where  no  appeal  is  taken  from  an  interlocutory  order  on  de- 
murrers to  a  bill,  the  same  may  be  assigned  for  error  on  appeal  from 
a  final  order  dismissing  the  bill. 

3.  Equity;  Demurrer;  Prayer. — Where  a  bill  stated  a  cause  for 
equitable  relief  otherwise,  It  was  not  demurrable  because  it  con- 
tained a  prayer  for  damages  barred  by  the  statute  of  limitations. 

4.  Same;  Laches;  Mode  of  Raising. — Laches  goes  to  the  founda- 
tion of  complainant's  right,  and  bars  it,  whether  first  taken  advan- 
tage of  by  demurrer,  or  by  answer,  or  when  raised  by  the  proof. 

5.  Tenancy  in  Common;  Purchase  of  Interest;  Presumption. — 
Where  a  respondent  casts  surface  water  upon  lands  formerly  owned 
by  it  and  complainant  In  common,  complainant  cannot  recover  for 
Injuries  occurring  before  his  purchase  from  respondent,  It  being 
presumed  that  there  was  a  depreciation  In  the  purchase  price  cor- 
responding to  the  amount  of  the  injury. 

6.  Same;  Waste  by  Co-Tenant. — Where  a  respondent,  while  a  ten- 
ant In  common,  dug  a  ditch  for  the  benefit  of  land  owned  by  him 
in  severalty,  which  cast  surface  water  upon  land  owned  in  common 
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with  complainant,  complainant  was  entitled  to  restrain  the  nuisance, 
and  complainant*s  purchase  of  respondent's  interest  after  the  ditch 
had  been  dug,  did  not  bar  his  right  to  such  relief. 

7.  Waters  and  Water  Courses;  Surface  Waters;  Rights, — While  a 
landowner  may  drain  surface  water  upon  his  land  to  that  of  a 
lower  proprietor,  for  the  benefit  of  agriculture,  he  may  not  create 
new  channels  or  open  ditches  which  casts  the  water  upon  the  lower 
tenant  in  a  manner  in  which  it  was  not  accustomed  to  flow,  and 
thus  greatly  Injure  the  lower  proprietor. 

8.  Same;  Laches;  Injunction, — The  delay  of  a  lower  proprietor  in 
bringing  his  bill  to  enjoin  the  casting  of  surface  water  on  his  land, 
when  less  than  the  period  of  limitation,  is  not  laches,  where  there 
has  been  no  change  in  the  condition  of  the  parties. 

Appeal  from  Gadsden  City  Court. 

Heard  before  Hon.  John  H.  Disque. 

Bill  by  B.  T.  Walshe  against  the  Dwight  Manufac- 
turing Company,  to  enjoin  the  casting  of  surface  watei-s 
upon  his  lower  land,  and  for  damages.  From  a  decree 
sustaining  demurrers  to  the  bill  complainant  appeals. 
Reversed  and  remanded. 

Goodhue  &  Blackwood,  for  appellant.  Where  no 
appeal  is  taken  from  interlocutory  order,  such  order 
may  be  assigned  for  error  on  an  appeal  from  a  final 
order. — Nelms  v.  McGraw,  93  Ala.  345;  Wadsworth  v. 
Ooree,  96  Ala.  227;  sec.  2838,  Code  1907.  One  tenant 
in  common  is  liable  to  his.  co-tenant  for  injury  to  the 
common  property. — 17  A.  &  E.  Enc.  of  Law,  671.  A 
co-tenant  cannot  injure  the  common  property  in  the 
manner  described  in  the  amended  bill  of  complaint. — 
Freeman  on  Co-Tenancy,  sec.  249;  63  Am.  Dec.  644; 

32  Am.  Dec.  387;  51  Am.  Dec.  655;  99  Am.  Dec.  772; 

33  Am.  Dec.  604.  The  court  was  evidently  misled  by 
certain  language  used  in  the  case  of  Hughes  v,  An- 
derson, 68  Ala.  286,  which  was  subsequently  explained 
and  qualified  in  the  case  of  Nininger  v.  Norwood,  72 
Ala.  282,  where  the  distinction  is  clearly  drawn  be- 
tween the  right  to  create  new  channels,  and  the  right  to 
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discharge  water  eyen  in  increased  volume  through  ac- 
customed channels. — Martin  v.  Riddle,  26  Pa.  St.  415; 
Crahtree  v.  Baker,  75  Ala.  91 ;  47  Pa.  St.  154,  and  cases 
cited.  It  requires  ten  years  to  bar  the  equitable  remedy 
here  invoked. — Nininger  v.  Norwood,  supra;  Wright 
V.  Moore,  38  Ala.  393.  The  principle  of  laches  consti- 
tutes no  defense. — Burden  v.  Stein,  27  Ala.  104; 
Scruggs  v.  Decatur  N.  L.  Co.,  86  Ala.  173 ;  First  Nat. 
Bank  v.  Nelson,  106  Ala.  535.  The  subsequent  acquire- 
ment by  the  Dwight  Company  of  Walshe's  interest 
does  not  estop  him  in  any  way. — Crommelin  v.  Coxe, 
30  Ala.  318 ;  City  of  Birmingham  v.  Land,  137  Ala.  538. 

DoRTCH^  Martin  &  Allbn^  for  appellee.  There  is  al- 
ways* a  right  of  drainage  from  the  upper  to  the  lower 
land. — Hughes  v.  Anderson,  68  Ala.  280;  Daum  v. 
Cooper,  103  111.  App.  4 ;  3  Farnum  on  Waters,  sec.  893 ; 
Templeton  v,  Vestloe,  72  Ind.  134.  There  is  nothing 
in  the  bill  in  this  case  to  take  it  without  the  influence 
of  the  case  of  Hughes  v.  Anderson,  supra,;  Lindsey  v. 
So.  Ry.,  149  Ala.  349;  16  Ohio  St.  343.  In  the  case  of 
joint  tenancy  the  court  will  not,  save  in  exceptional 
cases,  grant  injunctive  relief  and  take  charge  of  a  man's 
property. — 51  Am.  St.  Rep.  715.  There  was  staleness 
of  demand. — Salmon  v.  Winn,  153  Ala.  544;  55  Ala. 
533;  106  Ala.  424;  86  Ala.  177.  Frank  Walshe  could 
not  have  maintained  the  bill  against  the  Dwight  Com- 
pany.— Troy  V.  Coleman,  58  Ala.  570 ;  10  A.  &  E.  Enc. 
of  Law,  1189.  The  presumption  is  indulged  that  when 
the  Dwight  people  sold  Frank  the  land,  it  reduced  the 
purchase  price  on  account  of  the  ditch,  and  the  same  is 
true  of  Frank  when  he  sold  to  B.  T.  Walshe.  The  ques- 
tion of  damages  should  have  been  remitted  to  a  court 
of  law  to  be  determined. 
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SAYBE,  J.— Prior  to  April,  1899,  complainant  in 
this  cause,  who  takes  this  appeal,  owned  an  undivided 
one-third  interest  in  a  tract  of  land  lying  immediately 
south  of  the  track  of  the  Alabama  City,  Gadsden  &  At- 
talla  Bailway.  Until  July,  1901,  defendant  owned  the 
remaining  two-thirds  interest  in  the  property.  On  July 
1,  1901,  defendant  conveyed  its  two-thirds  to  one  Prank 
Walshe,  son  of  the  complainant,  who  in  1903  conveyed 
to  complainant,  who,  since  that  date  has  owned  the  en- 
tire interest.  All  the  while  defendant  has  owned  in 
severalty  the  tract  lying  to  the  north  of  the  railway 
and  complainant's  tract.  In  1899  defendant  caused  a 
ditch  to  be  dug  upon  and  through  its  tract  north  of 
the  railway  and  collected  into  it  the  surface  water 
from  that  tract  so  as  to  discharge  the  same  upon  the 
tract  owned  by  complainant  and  defendant  as  tenants 
in  common.  At  the  same  time  defendant  dug  a  ditch 
over  and  through  the  last-named  tract  so  as  to  receive 
and  carry  away  the  water  discharged  upon  it  by  the 
ditch  from  the  north.  The  bill  was  filed  in  1908,  and 
as  amended  in  1909  it  avers  that  the  ditch  over  and 
through  the  north  tract  "was  not  the  accustomed  chan- 
nel for  said  water,  but  was  a  new  channel  created  by 
the  said  respondent  for  the  water  falling  or  originat- 
ing upon  the  lands  of  respondent;  that  by  means  of 
said  ditch  the  said  surface  water  has  been,  and  is,  con- 
ducted by  a  new  channel  in  unusual  quantities  to  the 
said  land  lying  south  of  the  center  of  the  track  of  said 
railway  to  the  jgreat  injury  of  said  land;  ♦  ♦  ♦ 
that  at  every  rainfall  since  the  month  of  April,  1899, 
the  said  Dwight  Manufacturing  Company  has  con- 
tinuously caused  said  surface  waters  by  artificial  means 
to  be  collected  in  said  ditches,  so  dug  by  it,  in  a  mass 
and  in  undue  and  unnatural  quantities,  and  precipitat- 
ed in  undue  and  unnatural  quantities  upon  the  said 
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lands  which  lie  south  of  the  center  of  the  track  of  the 
said  railway,"  making  the  ditch  through  complainant's 
land  wider  and  deeper,  washing  away  and  destroying 
.  great  portions  of  the  soil,  until  the  value  of  complain- 
ant's land  has  been  greatly  impaired  thereby.  The  pray- 
er is  for  an  injunction  requiring  defendant  to  cease  con- 
centrating the  water  in  the  ditch  and  discharging  same 
upon  the  land  of  complainant.  The  bill  also  asks  gen- 
erally that  complainant  be  compensated  in  damages  for 
the  injury  done  to  his  land.  The  chancellor  sustained 
a  demurrer  to  the  bill,  and,  no  amendment  having  been 
offered  within  the  time  limited  by  the  decree,  at  a  later 
date  the  bill  was  dismissed. 

The  prayer  of  the  bill  claims  damages  in  a  general 
way  for  the  injury  done  to  complainant's  property  by 
the  alleged  nuisance.  Demurrer,  assigning  grounds  to 
be  considered  hereafter,  was  interposed  to  the  bill  as 
a  whole,  and  specifically  to  that  part  of  it  which  claim- 
ed damages  **sufferod  prior  to  one  year  before  the  bill 
was  filed,  because  all  such  claims  are  barred  by  the 
statute  of  limitations  of  one  year.''  In  the  conclusion 
of  its  brief  defendant  suggests  that  at  least  the  last- 
named  ground  of  demurrer  was  properly  sustained,  and 
that  a  general  decree  sustaining  a  demurrer  will  be  af- 
firmed if  any  one  ground  was  well  taken. — McDonald  v. 
Pearson,  114  Ala.  630,  21  KSouth.  534.  If  there  be  a  sin- 
gle ground  of  demurrer  which  could  be  properly  sus- 
tained, complainant  must  amend  to  cure  the  defect  thus 
pointed  out  before  he  can  successfully  review  an  erro- 
neous opinion  the  chancellor  may  entertain  in  respect 
to  other  questions  raised  by  the  demurrer. — Steiner  v. 
Parker,  108  Ala.  457,  19  South.  386.  Pretermitting  in- 
quiry as  to  the  correctness  of  the  decree  if  it  should  be 
referred  to  that  ground  of  demurrer  which  set  up  the 
statute  of  limitations,  we  think  the  rule  of  the  cases  in- 
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yoked  cannot  be  applied  in  the  peculiar  circumstances 
of  this  case.  The  demurrer  sought  to  effectuate  two 
diflferent  purposes,  viz.:  To  strike  the  bill  as  a  whole 
for  alleged  defects;  to  strike  a  part  of  the  prayer  as 
asking  for  relief  appearing  in  part  to  have  been  barred 
by  the  statute  of  limitations.  The  last  purpose  of  the 
demurrer  might  have  been  accomplished  without  af- 
fecting the  equity  of  the  bill  as  a  whole.  The  special 
prayer  objected  to  sought  a  relief  ordinarily  adminis- 
tered in  the  law  courts.  It  neither  added  to  nor  de- 
tracted from  the  equity  of  the  bill.  Such  relief  in  equity 
is  permitted  only  that  the  entire  controversy  between 
the  parties  may  be  settled.  Complainant's  claim  to  re- 
lief in  equity  could  not,  therefore,  be  made  to  turn  or 
depend  upon  a  supplemental  claim  for  damages  award- 
able  at  law.  A  bill,  stating  equities  which  entitle  the 
complainant  to  relief  and  praying  for  proper  relief,  is 
not  demurrable  for  the  reason  that  a  prayer  for  fur- 
ther, but  unw^arranted,  relief  is  conjoined. — Rosenau  v, 
Powell,  173  Ala.  123,  55  South.  789,  and  authorities 
there  cited.  If  the  chancellor  thought  the  bill  properly 
stated  a  case  for  equitable  cognizance,  but  that  the 
prayer  for  damages  needed  amendment,  and  saw  fit  to 
express  his  opinion  as  to  the  last,  a  proper  decree  would 
nevertheless  have  overruled  the  demurrer  to  the  Ml!  as 
a  whole.  The  decree  dismissing  the  bill  was  final,  of 
course,  and  it  is  well  settled  that  when  no  appeal  is 
taken  from  an  interlocutory  ruling  on  demurrer  error 
therein  may  be  assigned  on  appeal  from  the  Inial  ^le- 
cree.—Nelms  v.  McGraw,  93  Ala.  245,  9  South.  719.  W- 
think,  therefore,  that  those  questions  w^hich  go  to  the 
equity  of  the  bill  must  have  consideration  on  this  ap- 
I)eal. 

We  think,  further,  that  the  inquiry  into  the  equity 
of  the  bill  is  not  seriously  embarrassed  by  considera- 
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tion  of  the  fact  that  the  parties  formerly  owned  in  com- 
mon the  tract  alleged  to  have  been  injured  by  defend- 
ant's arrangements.  Damages  claimed  will  be  properly 
limited  by  the  statute  of  limitations,  if  pleaded,  as  no 
doubt  it  will  be.  This  will  eliminate  all  consideration 
of  pecuniary  compensation  for  any  original  injury 
done  to  complainant's  land  by  the  digging  of  the  ditch 
thereon,  and  as  well  damages  claimed  for  any  further 
impairment  of  its  value  prior  to  one  year  before  the  fil- 
ing of  the  bill.  As  for  the  injury  done  before  that  date 
to  the  interest  formerly  owned  by  the  defendant,  that 
must  also  be  held  to  have  been  considered  and  merged 
in  the  price  paid  therefor  by  complainant.  We  cannot, 
however,  assume,  as  defendant  seems  in  its  argument 
to  assume,  that  the  ditch  dug  by  defendant  over  and 
through  the  property  now  owned  in  severalty  by  com- 
plainant because  it  was  dug  by  a  cotenant  who  may 
be  presumed  to  have  had  in  mind  its  own  interest  in 
caring  for  the  property,  did  not,  for  that  reason,  work 
injury  or  amount  to  waste,  but  was,  on  the  contrary, 
an  improvement  of  the  property.  In  many  cases,  no 
doubt,  it  is  better  for  the  servient  estate  that  it  should 
receive  and  carry  away  water  from  higher  ground 
through  a  defined  channel,  and  that  several  natural 
channels  should  be  replaced  by  one  artificial  channel, 
rather  than  that  the  water  should  be  left  to  diffuse 
itself  and  linger  in  a  natural  way  upon  a  more  consid- 
erable part  of  the  surface;  and  but  for  defendant's  own- 
ership of  the  dominant  estate  in  this  case  a  presump- 
tion would  probably  arise  that  at  least  waste  and  in- 
jury were  not  intended,  and  proper  deference  would  be 
shown  to  the  judgment  of  the  cotenant  in  the  manage- 
ment of  property  partly  his  own;  but  in  the  circum- 
stances shown  by  the  bill  it  may  well  be  that  defendant 
was  serving  a  paramount  interest  in  the  superior  heri- 
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tage  at  the  expense  of  the  inferior.  And  the  effect  of 
the  bill  is  to  so  charge.  That  defendant^  at  the  time 
of  the  arrangements  complained  of,  owned  an  undivid- 
ed interest  in  the  tract,  did  not  bar  complainant's  right 
to  prevent  and  enjoin  a  wrong  to  his  interest,  nor  does 
it  now  stand  in  the  way  of  his  relief  against  a  perpet- 
uation of  the  wrong.  Under  the  just  rule  of  modern 
times  a  tenant  in  common  may  restrain  waste  by  his 
cotenant. — ^38  Cyc.  98.  "One  tenant  in  common  will  be 
liable  to  his  cotenants  for  an  injury  to  the  common 
property.  Thus  he  will  be  liable  in  trespass  for  flood- 
ing the  common  property  without  the  consent  of  his 
cotenants  by  means  of  a  dam  erected  on  the  land  of 
which  he  is  the  sole  owner." — 17  Am.  &  Eng.  Encyc.  of 
Law,  671.  If  complainant  was  entitled  to  enjoin  the 
continuing  nuisance  complained  of  at  the  time  of  its 
creation,  he  has  not  lost  that  right  by  a  purchase  of 
his  cotenant's  interest  either  directly  or  mediately  from 
his  cotenant.  The  equity  of  the  bill  rests  altogether 
upon  those  facts  which  require  the  court's  present  in- 
terference to  prevent  the  further  maintenance  of  a  nui- 
sance upon  defendant's  land. 

It  may  be  that  the  railroad  track  intervening  be- 
tween the  lands  of  these  parties  should  have  some  in- 
fluence upon  their  respective  rights  and  the  fate  of 
the  complainant's  bill.  However,  the  bill  shows  only 
that  the  track  is  so  located;  of  the  time,  manner  and 
circumstances  of  its  construction  nothing  appears.  So, 
then,  considering  the  case  presented  by  the  bill  as  one 
between  the  owners  in  severalty  of  upper  and  lower 
contiguous  grounds,  we  are  to  say  what  are  the  re- 
spective rights  of  the  parties.  We  read  the  bill  as  hav- 
ing reference  to  surface  water  only,  to  the  proper  man- 
agement of  the  rainfall  upon  defendant's  land.  We  do 
not  find  any  averment  that  the  obnoxious  ditch  upon 
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defendant's  land  is  made  to  collect  and  throw  upon 
complainant  any  water  which  would  have  flowed  in 
another  direction  had  the  surface  of  the  ground  re- 
mained undisturbed.  We  construe  the  bill  to  mean  that 
defendant  has  so  arranged  the  drainage  of  its  land  that, 
as  often  as  it  rains,  the  water,  which  would  otherwise 
flow  over  a  broader  surface  or  through  other  channels 
differently  located,  is  collected  into  a  new  channel  and 
thrown  upon  complainant's  land  to  its  injury.  The 
bill  means,  too,  that  the  flow  of  water  has  been  acceler- 
ated. For  such  cases  this  state,  in  common  with  most 
others,  has  adopted  a  rule  which  piHivents  the  gathering 
of  water  into  a  body  and  casting  it  upon  the  lower 
owner,  or  changing  the  natural  course  of  drainage. — 
Hughes  v,  Anderson,  68  Ala.  280,  44  Am.  Rep.  147. 
However,  the  chancellor's  decree  is  supposed  to  have 
been  determined  in  part  by  some  language  used  in  the 
case  just  cited.  The  court  quoted  from  Kauffman  v. 
Griesemer,  26  Pa.  407,  67  Am.  Dec.  437,  this  language : 
"It  [the  law]  never  would  nor  could  refuse  to  the  su- 
perior proprietor  the  right  to  aid  and  direct  the  natural 
flow.  Hence,  for  the  sake  of  agricultures — agricolendi 
causa — a  man  may  drain  his  ground,  which  is  too 
moist,  and,  discharging  the  water  according  to  its  nat- 
ural channel,  may  cover  up  and  conceal  the  drains 
through  his  lands;  may  use  running  streams  to  irri- 
gate his  fields,  though  he  thereby  diminishes,  not  un- 
reasonably, the  supply  of  his  neighbor  below;  and  may 
clear  out  impediments  in  the  natural  channels  of  his 
streams,  though  the  flow  of  water  upon  his  neighbor 
be  thereby  increased.  *  *  *  It  is  not  more  agrw- 
able  to  the  laws  of  nature  that  water  should  descend 
than  it  is  that  lands  should  be  farmed  and  mined;  but 
in  many  cases  they  cannot  be  if  an  increased  volume 
of  water  may  not  be  discharged  through  natural  chan- 
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nels  and  outlets."  And  the  language  of  Stone,  J.,  was : 
"As  to  the  water  theretofore  accustomed  to  flow  on  the 
lands  of  the  plaintiflfs,  defendant  was  not  bound  to  i-e- 
main  inactive.  He  was  permitted  to  so  ditch  his  own 
lands  as  to  drain  them,  provided  he  did  so  wdth  a  pru- 
dent regard  to  the  welfare  of  his  neighbor,  and  pro- 
vided he  did  no  more  than  concentrate  the  water,  and 
cause  it  to  flow  more  rapidly  and  in  greater  volume  on 
the  inferior  heritage."  In  Nininger  v.  Norwood,  72 
Ala.  282,  47  Am.  Rep.  412,  this  court  said :  "Following 
the  case  of  Kauffman  v.  Griescmer,  26  Pa.  407  [67  Am. 
Dec.  437],  we  held  that  the  owner  of  the  upper  or  su- 
perior heritages  had  not  the  right  to  create  new  chan- 
nels for  the  water  falling  or  originating  upon  his  lands, 
but  that  he  could  improve  his  lands,  though  the  volume 
of  water  discharged  by  its  accustomed  channels  was 
thereby  increased."  This  court  also  quoted  the  Penn- 
sylvania court  with  approval  as  follows :  "Nor  has  the 
owner  of  the  upper  ground  a  right  to  make  any  exca- 
vations or  drains,  by  which  the  flow  of  w^ater  is  divert- 
ed from  its  natural  channel,  and  a  new  channel  made 
on  the  lower  ground;  nor  can  he  collect  into  one  chan- 
nel w^aters  usually  flowing  off  into  his  neighbor's  fields 
by  several  channels,  and  thus  increase  the  waste  upon 
the  lower  fields."  In  those  jurisdictions  which  hold, 
as  this  court  has  held,  that  as  to  real  property  there  is 
a  right  to  drainage  of  surface  water  along  natural  de- 
pressions or  drainways,  it  is  also  held  that  the  flow 
of  water  along  these  channels  may  be  accelerated  or  in- 
creased by  such  artificial  means  as  are  required  by  good 
husbandry  or  other  proper  improvement  of  the  surface 
of  the  ground. — ^3  Farnham  on  Waters,  §  893 ;  Temple- 
ton  V.  Voslioe,  Tl  Ind.  134,  37  Am.  Rep.  150.  As  said 
by  the  Illinois  Court  of  Appeals :  "If  water  reaches  the 
land  of  a  servient  proprietor  at  the  place  where,  in  a 
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state  of  nature,  it  was  accustomed  to  flow,  the  man- 
ner in  which  it  is  conducted  over  the  dominant  tene- 
ment is  immaterial,  even  though  it  is  collected  in  a 
channel  and  cast  upon  the  lower  land  more  rapidly  and 
in  a  greater  quantity  than  it  otherwise  would  have 
been." — Daum  v.  Cooper,  103  111.  App.  4.  But  the  nat- 
ural channels  by  which  drainage  is  discharged  must  be 
conformed  to.  The  natural*  flow  cannot  be  materially 
changed  to  the  injury  of  the  lower  owner. 

Brief  notice  of  one  other  point  will  dispose  of  this 
case.  Appellee  contends  that  the  bill  shows  complain- 
ant to  have  been  guilty  of  laches  which  ought  to  bar 
his  remedy.  The  bill  shows  no  circumstance,  operat- 
ing to  the  detriment  of  defendant,  which  might  have 
been  avoided  by  a  more  prompt  assertion  of  complain- 
ant's rights.  It  shows  nothing  more  in  this  regard  than 
a  delay  short  of  the  period  which  would  bar  the  o^.r- 
responding  legal  right — in  this  case,  ejectment.  In 
such  case  the  analogy  upon  which  equity,  before  the 
statute  of  limitations  was  made  applicable  to  its  rem- 
edies, attributed  laches — a  species  of  estoppel — to  the 
complainant  who  delayed  beyond  the  period  of  limita- 
tion, required  also  that,  where  the  delay  had  been  short 
of  that  time,  the  special  circumstance,  the  change  in  the 
condition  or  relations  of  the  property  or  the  parties, 
which  would  render  interference  inequitable,  should  be 
brought  forward  in  the  way  of  defense. — Fowler  v.  Ala- 
bama Co,,  164  Ala.  414,  51  South.  393.  Laches,  how- 
ever, goes  to  the  equitable  groundwork  of  every  bill, 
and  the  defendant  is  entitled  to  the  protection  of  the 
doctrine,  however  its  application  to  the  complainant's 
case  may  be  made  to  appear,  whether  by  demurrer  to 
the  bill,  by  answer,  plea,  or  for  the  first  time  in  the 
proof. 
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Tested  by  the  principles  and  authorities  to  which  we 
have  referred,  complainant's  bill,  upon  demurrer, 
should  have  been  sustained.  The  demurrer  should  have 
been  overruled. 

Reversed  and  remanded.  All  the  Justices  concur, 
except  DowDELL,  C.  J.,  not  sitting. 


Zavelo  V.  Goldstein,  et  al. 

Bill  to  Enjoin  Judgment  at  Law. 

(Decided  June  29,  1912.    59  South.  618.) 

Judgment;  Enjoining;  Right  to  Relief;  Tender. — A  bm  filed  to 
enjoin  a  judgment  at  law  on  the  ground  of  partial  defense  of  pay- 
ment is  not  sufficient  if  it  fails  to  tender  the  amount  admitted  to  be 
due,  although  it  offers  to  pay  what  may  be  found  to  be  due  on  the 
trial. 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  E.  C.  Crowb. 

Bill  by  B.  Zavelo  against  J.  Goldstein  and  another, 
to  enjoin  the  enforcement  of  a  judgment  at  law.  Prom 
a  decree  dissolving  the  temporary  injunction^  complain- 
ant appeals.    Affirmed. 

C.  B.  Powell^  for  appellant.  The  bill  is  not  one  to 
obtain  a  new  trial  or  to  enjoin  a  judgment  on  account 
of  mistake,  but  because  it  would  be  inequitable  and  un- 
just to  enforce  the  judgment  after  payments  had  been 
made  for  which  no  credit  was  given. — Chandler  v. 
Crawford,  7  Ala.  506;  French  v,  Oarner^  7  Port.  549; 
Chandler  t\  Lyon,  8  Ala.  35;  Norwood  v.  L.  &  N.,  149 
Ala.  151;  23  Cyc.  1000,  1028.  The  respondent  is  a  non- 
resident, and  complainant  is  without  means  of  reach- 
ing his  assets  which  gives  him  a  distinct  equity. — Dun- 

21—178 


Digiti 


zed  by  Google 


322  SUPREME  COURT  [Vol. 

[Zavelo  Y.  Goldstein,  et  al.] 

ham  L.  Go.  v.  Holt,  124  Ala.  184 ;  Oicen  v.  Oersan,  119 
Ala.  217;  23  Cyc.  1020. 

George  Huddleston^  for  appellee.  The  bill  was  sub- 
ject to  the  demurrers  interposed  under  the  numerous 
Alabama  authorities,  as  follows. — Beadle  v.  Crraham, 
66  Ala.  102;  Collier  v.  Faulk,  66  Ala.  222;  Camphell  v. 
White,  77  Ala.  397;  Peterson  v.  Blanton,  76  Ala.  264; 
Hare  v.  Lowe^  19  Ala.  224;  Roehling  v.  Stephens,  93 
Ala.  39;  Waldron  t?.  Waldron,  76  Ala.  290;  Nat.  Fert. 
Co.  V.  Hinson,  103  Ala.  523;  Young  v.  Shepherd,  44 
Ala.  315;  High  on  Injunction,  sees.  130,  138. 

DOWDELL,  C.  J.— The  bill  in  this  case  is  filed  for 
the  purpose  of  enjoining  a  judgment  at  law.  A  tem- 
porary injunction  was  issued,  and  the  cause  was  heard 
on  the  motion  to  dissolve  the  temporary  writ  for  want 
of  equity  in  the  bill,  and  on  the  denials  in  the  sworn 
answers  of  the  respondents.  The  chancellor,  upon  tlic 
hearing,  dissolved  the  temporary  writ  of  injunction, 
and  for  this  decree  the  present  appeal  is  prosecuted. 

The  bill  alleges  that,  Zavelo  being  indebted  to  Gold- 
stein for  the  sum  of  |366.43  for  goods  purchased,  Gold- 
stein brought  five  separate  suits  in  a  justice  court  for 
amounts  aggregating  said  sum;  that  on  the  day  the 
suits  were  brought  Zavelo  executed  his  several  notes 
to  Goldstein  for  said  sum  of  f366.43,  and  mailed  them 
to  Goldstein  before  service  of  summons ;  that  judgment 
was  rendered  in  each  of  said  suits  in  the  justice  court, 
and  Zavelo  appealed  each  of  the  cases  to  the  circuit 
court;  that,  pending  the  appeals,  the  notes  matured, 
and  Zavelo  sent  Goldstein  checks  to  cover  the  first  three 
notes,  which  checks  Goldstein  collected,  notifying 
Zavelo  of  the  application  of  the  same  to  the  payment 
of  the  accounts  sued  on  in  the  order  of  their  filing  on 
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the  justice  docket;  that  in  this  way  |245  was  paid  on 
the  indebtedness;  that  one  of  the  appealed  cases  was 
tried  in  the  circuit  court,  and  judgment  rendered  for 
Goldstein  for  f83.50;  that  Zavelo  took  an  appeal  from 
said  judgment  to  the  Supreme  Court,  which  affirmed 
the  judgment  of  the  circuit  court,  and  an  execution  was 
thereafter  issued  on  the  affirmed  judgment  and  placed 
in  the  hands  of  defendant  McAdory,  as  sheriff,  who 
had  levied  same  on  complainant's  proi>erty.  It  was 
the  collection  of  this  judgment  that  was  eiyoined  by  the 
preliminary  injunction,  from  the  dissolution  of  which 
the  present  appeal  is  prosecuted.  The  bill  further  al- 
leges that  Goldstein  took  a  nonsuit  in  one  of  the  five 
cases,  and  in  one  other  of  the  cases  the  judgment  for 
costs  was  rendered  against  Zayelo,  and  that  the  re- 
maining two  cases  were  continued  to  a  subsequent  day, 
when  judgments  nil  dicit  were  rendered  against  Zavelo, 
without  notice;  that,  learning  of  such  judgments,  Zav- 
elo moved  for  rehearing  under  the  four  months'  stat- 
ute; that  his  motion  was  dismissed,  from  which  Zavelo 
had  appealed  to  the  Court  of  Appeals.  The  bill  also 
alleges  that  Zavelo  had  paid  all  of  ^^said  claim  except 
f  125  with  interest,"  by  the  payment  of  f  245  by  check, 
and  that  the  aggregate  judgments  recovered  against 
him  were  about  f  130  more  than  the  balance  of  the 
claim,  and  avers  a  readiness  and  a  willingness  on  the 
part  of  Zavelo  to  pay  the  amount  actually  found  to  be 
due,  etc.  The  prayer  of  the  bill  is  for  the  injunction 
of  the  collection  of  the  judgment  for  f 83.50,  and  that 
Goldstein  be  enjoined  from  collecting  any  more  "on 
all  said  judgments  than  may  be  found  to  be  due  said 
Goldstein  from  the  evidence  taken  in  this  cause." 

The  sworn  answer  of  the  defendant  Goldstein  show- 
(h1  that  Zavelo's  indebtedness  to  Goldstein  arose  out  of 
the  purchase  of  two  separate  bills  of  goods,  the  first 
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being  payable  in  four  separate  installments  and  the 
second  purchase  payable  on  a  day  certain,  and  that 
the  debt  sued  was  separate  debts.  The  sworn  answer 
denies  that  Zavelo  executed  the  notes;  it  admits  that 
Goldstein  received  the  notes  from  Zavelo  by  mail,  but 
avers  that  he  declined  to  accept  them,  and  tendered 
them  back  to  Zavelo,  who  refused  to  receive  them  back. 
The  answer  admitted  payments  pending  the  appeals  in 
the  circuit  court  of  amounts  aggregating  f245.30,  on 
the  agreement  that  the  amounts  so  paid  should  be  ap- 
plied to  the  payment  of  the  amuont  sued  for  in  that 
one  of  the  suits  bearing  the  lowest  docket  number,  and 
costs  therein,  and  the  remainder  of  the  payment  ap 
plied  in  the  same  manner  to  the  suit  of  the  next  high- 
est number,  and  so  on  until  the  payments  were  con- 
sumed; that,  after  the  payments  were  made,  case  No. 
7,092,  which  bore  the  lowest  docket  number,  was  tried 
on  issues  made  up  and  evidence  taken,  and  a  judgment 
was  rendered  in  favor  of  Goldstein,  and  against  Zavelo, 
for  f 83.50  and  costs;  that  this  judgment  was  appealed 
from  to  the  Supreme  Court,  where  it  was  affirmed,  and 
is  the  judgment  upon  which  the  execution  sought  to  be 
enjoined  was  issued.  The  answer  further  showed  that 
suits  Nos.  7,093  and  7,094  were  disposed  of  by  the  cir- 
cuit court;  that  subsequently  suits  Nos.  7,095  and 
7,096  came  on  regularly  to  be  tried;  and,  the  defend- 
ants failing  to  appear,  judgments  were  regularly  ren- 
dered. 

It  will  be  seen  that  the  purpose  of  the  bill  is  to  en- 
join the  collection  of  a  judgment  at  law,  upon  the 
ground  that  the  debt  had  been  paid  before  the  judg- 
ment was  rendered.  The  case  as  presented  is  one  in 
which  a  trial  was  regularly  had  upon  issues  formally 
made  up,  the  parties  being  present,  and  no  excuse  being 
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shown  for  defendant's  failure  to  make  his  defense  at 
that  time. 

It  does  not  appear  whether  the  defense  of  payment 
during  pendency  of  appeal  was  attempted  to  be  pre- 
sented on  the  trial  of  the  case,  nor  whether  Zavelo's 
failure  to  obtain  the  credit  claimed  was  due  to  his  fail- 
ure to  plead  payment  or  to  his  failure  to  support  such 
plea  by  proper  proof.  So  the  question  presented  is 
whether  a  party  who  has  failed  to  plead  and  prove  his 
defense  in  a  suit  at  law  may  afterwards  come  into 
equity  for  relief. 

In  Beadle  v.  Orahatn,  66  Ala.  102,  it  was  held  that 
a  bill  to  enjoin  a  judgment  as  inequitable,  because  of  a 
defense  which  might  have  been  made  at  law,  is  "main- 
tainable only  when  the  party  invoking  the  jurisdiction 
had  a  valid  defense,  and  was  prevented  from  making  it 
by  the  fraud  of  the  opposite  party  or  by  accident  or  mis- 
take unmixed  with  negligence  on  .his  part.  »  »  » 
A  bill  in  such  a  case  as  this,  to  be  sufficient,  must  show 
two  things :  First,  that  his  failure  to  make  defense  was 
not  attributable  to  his  omission,  neglect,  or  default; 
and,  secondly,  that  his  defense  is  good  to  the  entire 
cause  of  action  or  such  part  of  it  as  he  proposes  by  his 
bill  to  litigate."  To  the  same  effect  are  the  following 
cases :  Collier  v,  Falk,  66  Ala.  223 ;  Campbell  v.  White, 
77  Ala.  397;  Hair  v.  Lowe,  19  Ala.  224;  Peterson  v. 
Blanton,  76  Ala.  264;  Roebling  v.  Stevens,  93  Ala.  39, 
9  South.  369. 

The  complainant  admits  in  his  bill  a  balance  due  the 
respondent  Goldstein  of  about  f  130,  and  he  fails  to 
make  any  tender  of  this  amount,  or  to  offer  to  pay  the 
same,  though  he  does  offer  in  his  bill  to  pay  what  may 
be  found  to  be  due  upon  a  trial  of  the  case. 

In  Yonge  v.  Shepperd,  44  Ala.  315,  it  is  held  that  a 
party  seeking  the  injunction  of  a  judgment  must  pay 
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or  offer  to  pay  what  he  really  owes,  or  show  some  suffi- 
cient excuse  for  his  failure.  In  High  on  Injunctions, 
§  138,  it  is  said  that,  where  a  complainant  admits  that 
he  owes  the  defendant  a  balance  on  account  of  the  same 
matter,  he  will  not  be  allowed  an  injunction  without 
tendering  payment.  See,  also.  Tucker  v.  Holley,  20  Ala. 
426;  Williams  &  Wife  v.  Troy,  39  Ala.  118.  Without 
paying  or  tendering  payment  of  the  amount  admitted 
in  the  bill  to  be  due  to  the  respondent,  the  complain- 
ant was  not  entitled  to  the  preliminary  writ  of  injunc- 
tion. 

Our  conclusion  is  that  on  the  facts  as  made  by  the 
bill  and  the  sworn  answer  of  the  respondent  the  chan- 
cellor properly  dissolved  the  preliminary  injunction, 
and  his  decree  will  be  here  affirmed. 

Affirmed.    All  the  Justices  concur. 


Giirley,  et  al.  v.  Robertson,  et  al. 

Bill  to  Annul  a  Certain  Conveyance  for  Fraud,  and  to 
Subject  Land  to  the  Payment  of  Debt. 

(Decided  April   11,  1912.    Rehearing  denied  June  29,   1912. 
59  South.  643.) 

1.  Judgment;  Enforcement  of  Hen;  Equity, — ^The  fact  that  It  did 
not  appear  that  an  execution  would  not  produce  satisfaction  of  a 
decree,  was  no  bar  to  the  enforcement  in  equity  of  the  Hen  of  the 
decree,  recorded  under  section  415G,  Code  1907. 

2.  Fraudulent  Coni'eyances;  Judgment  Lien;  Choice  of  Remedies, 
— Under  section  3739,  Ck)de  1907,  persons  seeking  to  enforce  a  de- 
cree against  property  conveyed  in  fraud  of  their  claim,  and  upon 
which  they  had  no  lien,  are  entitled  to  a  bill  in  equity  to  set  aside 
the  fraudulent  conveyance;  and  under  section  4293,  such  right  does 
not  depend  upon  the  insolvency  of  the  debtor. 

3.  Judgment;  Foreclosure  Decree;  Collateral  Attack;  Laches. — 
Where  the  liability  of  obligors  on  notes  secured  by  mortgage  was 
contingent  on  a  deficiency  decree  being  rendered,  laches  in  the  fore- 
closure of  the  mortgage  could  be  raised  only  in  the  foreclosure  pro- 
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ceediugs,  and  not  in  a  subsequent  proceeding  in  equity  to  enforce  the 
deficiency  decree. 

4.  Limitation  of  Action;  Fraudulent  Conveyance;  Accrual;  Com- 
mencement.— Where  debtor  executed  joint  notes  secured  by  mortgage, 
and  controlled  by  a  contemporaneous  collateral  agreement  under 
which  their  liability  could  not  become  fixed  until  a  deficiency  decree 
was  rendered,  the  statute  of  limitations  did  not  commence  to  run, 
either  in  favor  of  the  debtors  as  to  the  property  retained  by  them, 
or  in  favor  of  parties  to  whom  the  debtor  conveyed  property  in 
fraud  of  creditors,  until  the  liability  of  the  debtors  became  fixed  by 
such  a  decree,  although,  as  regards  the  property  fraudulently  con- 
veyed, limitations  would  have  begun  to  run  from  the  date  of  the 
conveyance,  but  for  the  contingent  nature  of  the  liability. 

5.  Guaranty;  Guarantors;  Sureties, — The  obligors  on  notes  se- 
cured by  mortgages  and  controlled  by  a  contemporaneous  collateral 
agreement  making  their  liability  contingent  upon  a  deficiency  decree 
being  entered,  were  guarantors  rather  than  sureties. 

6.  Mortgages;  Deficiency  Decree;  Enforcement;  Laches. — The 
maintenaitce  of  a  bill  in  equity  to  enforce  a  deficiency  decree  against 
obligors  on  notes  secured  by  mortgages,  was  not  barred  by  laches, 
where  the  bill  was  filed  within  the  limitation  period,  and  where 
there  had  been  no  change,  operating  to  the  detriment  of  defendant, 
as  would  render  the  granting  of  the  relief  prayed  inequitable. 

7.  Same. — Such  a  bill  was  not  objectionable  as  being  for  the  en- 
forcement of  a  stale  demand;  the  distinction  between  staleness  of 
demand  and  laches  being  more  technical  than  inherent 

8.  Bankruptcy ;  Discharge:  Release  of  Guarantor, — A  discharge  in 
bankruptcy  of  one  guarantor  did  not  release  his  co-debtors,  although 
the  creditor  failed  to  prove  his  claim  against  the  bankrupt  estate. 

Appeal  from  Madison  Chancery  Court. 

Heard  before  Hon.  W.  H.  Simpson. 

Bill  by  Robertson  and  Bouldin,  as  administrators 
against  F.  D.  Ourley  and  others,  to  annul  a  certain  con- 
veyance for  fraud,  and  to  subject  the  land  and  other 
land  to  the  satisfaction  of  a  pecuniary  decree  belonging 
to  the  estate.  Decree  for  complainants  and  respond- 
ents appeal.     Affirmed. 

David  A.  Geayson  and  R.  E.  Smith,  for  appellant. 
The  bill  is  tantamount  to  a  suit  for  recovery  of  the 
land. — Norwood  v,  Washington,  128  Ala.  382.  This 
being  true  the  statue  of  limitations  begins  to  run  from 
the  date  on  which  the  creditor  could  have  filed  a  bill 
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to  set  aside  the  conveyance  for  fraud. — Van  Ingin  v. 
Duffin,  48  South.  507.  The  testator  in  his  life  time 
could  have  filed  the  bill  on  the  date  of  the  conveyance. 
— In  re  McHenry,  3  Ch.  290.  It  follows,  therefore,  that 
the  bill  is  subject  to  the  defense  of  laches,  staleness  of 
<Iemand  and  limitations. 

Virgil  Bouldin,  and  Paul  Spbake^  for  appellee. 
Under  the  contract  there  could  be  no  liability  fixed 
upon  the  makers  of  the  notes  until  foreclosure  of  the 
mortgage,  and  the  balance  of  the  deficiency  ascertained. 
The  grantee  in  a  voluntary  or  fraudulent  conveyance 
does  not  hold  adversely  to  the  creditor,  and  the  statute 
does  not  begin  to  run  until  the  cause  of  action  accrues 
to  the  creditor. — Washington  v.  Norwood^  128  Ala.  383 ; 
Smith  V.  Pitts,  52  South.  402.  The  compromise  with 
Butler  was  not  intended  in  any  way  to  release  or  dis- 
charge any  other  party  to  the  decree,  or  any  lien  or  se- 
curity held,  and  it  was  so  stated  in  the  release  which 
must  be  given  effect  according  to  the  intention  of  the 
parties.— Sec.  3973,  Code  1907;  Carroll  r.  Corbitt,  57 
Ala.  579;  Smith  i\  Gayle,  58  Ala.  600;  Home  Tel  Co. 
V,  Fields,  150  Ala.  306;  Cross  v.  Scruggs,  115  Ala.  258. 
The  discharge  in  bankruptcy  of  one  co-debtor  did  not 
result  in  the  discharge  of  the  other. — 5  Oyc.  401 ; 
Evans  v,  Evans,  16  Ala.  465 ;  Bean  v.  Chapman,  62  Ala. 
58;  State  v.  Parker,  72  Ala.  181;  Loveland  on  Bank- 
ruptcy, 725.  The  judgment  was  a  lien  enforceable  in 
equity.— 89  Ala.  538;  98  Ala.  200.  A  bill  to  set  aside 
a  voluntary  conveyance  may  be  filed  by  existing  cred- 
itors regardless  of  the  solvency  or  insolvency  of  the 
debtor.— Sec.  4293,  Code  1907. 

SAYRE,  J. — Robertson  and  Bouldin,  as  administra- 
tors of  W.  A.  Clay,  deceased,  to  have  satisfaction  of  a 
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pecuniary  decree  recovered  by  their  intestate  in  1904, 
filed  this  bill  on  the  19th  day  of  November,  1910, 
against  Frank  B.  Qurley,  MoUie  Q.  Hall,  Matilda  E. 
Walker,  Prank  T.  Walker,  and  William  A.  Walker, 
praying  that  certain  conveyances  of  lands  be  annulled 
as  in  fraud  of  the  rights  of  complainants'  intestate,  and 
the  lands  subjected  to  the  payment  of  the  decree.  As 
to  certain  other  lands  still  in  the  ownership  and  pos- 
session of  the  defendant  Ourley,  the  bill  sought,  also 
to  foreclose  the  lien  of  the  decree,  which  had  been  duly 
recorded  in  the  office  of  the  judge  of  probate.  The  ques- 
tions raised  by  the  demurrers  to  the  bill  and  the  pleas 
filed  by  the  defendants,  all  of  which  were  ruled  in  favor 
of  the  complainants  in  the  court  below,  appellees  here, 
make  it  necessary  to  state  the  origin  of  the  debts  and 
their  status  on  the  date  of  the  filing  of  the  bill.  In 
1891  complainants'  intestate  and  P.  B.  Gurley,  E.  F. 
Walker,  J.  P.  Williams,  Samuel  Butler,  and  T.  P.  Gur- 
ley were  interested  in  the  construction  of  the  Gurleys 
&  Paint  Rock  Valley  Railroad,  and  subscribed  to  the 
stock  of  the  company  having  the  project  in  hand.  T. 
P.  Gurley  was  president  of  the  company.  To  come  at 
once  to  a  statement  of  the  substance  and  effect  of  what 
the  parties  did,  in  September,  1892,  complainants'  in- 
testate made  a  loan  of  $15,000  to  the  railroad  company, 
taking  a  mortgage  on  the  company's  properties.  At  the 
same  time  he  took  three  several  joint  notes  of  F.  B. 
Gurley,  E.  F.  Walker,  T.  P.  Gurley,  J.  P.  Williams, 
Samuel  Butler,  and  R.  L.  Butler  for  sums  aggregating 
something  over  f  16,000,  to  become  due  and  payable  in 
January,  1893.  Each  of  these  notes  concludes  with  the 
stipulation:  "Sureties  consent  that  time  of  payment 
may  be  extended  without  notice  thereof."  It  will  be 
observed  that  F.  B.  Gurley  alone  of  the  obligors  on 
these  notes  is  made  a  party  defendant;  the  other  d(»- 
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fendants  being  Mollie  G.  Hall,  his  grantee,  and  Matilda 
E.  Walker,  the  grantee  and  widow  of  E.  F.  Walker, 
another  obligator,  now  deceased,  and  Frank  T.  and 
William  A.  Walker,  sons  and  alleged  voluntary  gran- 
tees of  Matilda  E.  Upon  receipt  of  the  mortgage,  in- 
testate executed  and  delivered  to  F.  B.  Gurley,  for  him 
and  the  other  obligors  on  the  notes,  an  instrument  in 
writing,  as  follows:  "Received  of  F.  B.  Gurley,  pres- 
ident of  the  Gurleys  &  Paint  Rock  Valley  Railroad 
Company,  a  mortgage  on  the  Gurleys  &  Paint  Rock  Val- 
ley Railroad,  roadbed,  franchises,  etc.,  for  the  sum  of 
fifteen  thousand  dollars,  funds  furnished  by  me  for  the 
purpose  of  grading  and  constructing  said  railroad.  For 
which  I  hold  the  joint  notes  of  F.  B.  Gurley,  T.  P.  Gur- 
ley, E.  F.  Walker,  Sam  Butler,  J.  P.  Williams,  and 
Robt.  L.  Butler.  Should  it  become  necessary  for  me  to 
foreclose  this  mortgage  to  collect  the  amounts  due  me 
and  sell  the  railroad  to  collect  the  same,  the  said  F. 
B.  Gurley,  T.  P.  Gurley,  E.  F.  Walker,  Sam  Butler, 
J.  P.  Williams,  and  Robt.  L.  Butler  are  to  be  credited 
on  their  notes  for  the  proceeds  of  the  sale  of  the  same, 
after  paying  cost  of  advertising  and  selling  and  bal- 
ance due  on  the  notes  yet  unpaid,  I  pay  a  pro  rata  por- 
tion with  the  signers  of  the  notes  being  equally  inter- 
ested in  the  building  of  said  railroad.  Should  the  pro- 
ceeds of  the  same  be  more  than  the  amounts  due  on 
said  notes  then  said  notes  become  void  and  of  no  effect." 
In  November  1904,  at  the  conclusion  of  a  suit  in  chan- 
cery brought  by  complainants'  intestate  in  his  lifetime 
for  the  foreclosure  of  the  mortgage,  and  for  decrees 
over  against  the  obligors  on  the  notes  for  any  deficiency 
after  the  exhaustion  of  the  mortgage  security,  the  court 
rendered  decrees  for  some  f  13,000  against  F.  B.  Gurley, 
as  administrator  of  T.  P.  Gurley,  who  had  died,  and 
against  F.  B.  Gurley  personally  and  the  other  obligors. 
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The  bill  admits  credits  of  some  f  2,600  paid  by  Williams 
on  November  10,  1904,  and  |4,000  paid  by  Samuel  But- 
ler on  July  23,  1910.  Nothing  is  said  of  executions  for 
the  satisfaction  of  this  decree;  but  it  is  averred  that 
the  decree  was  duly  filed  in  the  office  of  the  judge  of 
probate  of  Madison  county,  where  the  lands  are  locat- 
ed. Demurrers,  filed  separately  by  the  defendants  and 
overruled  in  the  court  below,  present  the  question 
whether,  on  the  facts  appearing  on  the  face  of  the  bill, 
complainants'  bill  is  barred  by  laches  or  the  statute  of 
limitations  of  10  years. 

By  way  of  pleas,  the  defendants  set  up  several  mat- 
ters of  defense,  as  follows:  (1)  That  these  defendants 
had  been  discharged  of  the  indebtedness  alleged  in  this 
case  by  reason  of  the  fact  that  complainants'  intestate, 
in  his  lifetime  had,  for  a  sum  paid  by  J.  P.  Williams, 
released  and  discharged  said  Williams  from  all  liabil- 
ity for  the  indebtedness  established  by  said  decree.  (2) 
That  complainants,  as  personal  representatives  of  M. 
A.  Clay,  deceased,  had  entered  into  a  similar  arrange- 
ment with  Samuel  Butler.  (3)  That  R.  L.  Butler,  an- 
other of  the  obligors  on  said  notes,  had  been  discharged 
in  bankruptcy,  and  that  complainants'  intestate  had 
proved  other  claims  against  his  estate,  but  had  not 
proved,  nor  offered  to  prove,  the  claim  in  question,  and 
had  voted  for  a  composition,  which  was  confirmed  by 
the  bankruptcy  court.  (4)  Adverse  possession  of  the 
lands  described  in  the  bill  for  more  than  10  years.  And 
the  defendants  M.  E.,  E.  T.,  and  W.  A.  Walker  filed 
a  plea  (5)  repeating  the  averments  of  plea  3,  except 
that  the  averment  of  intestate's  voting  for  the  compo- 
sition is  omitted.  In  response  to  these  pleas,  or  some 
of  them,  complainants  amended  their  bill  so  as  to  show 
that  the  credits  acknowledged  in  the  bill  and  shown 
in  the  pleas  had  been  received  with  express  agreement 
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between  the  payers  and  receiptors  that  they  should  not 
operate  as  discharges  or  releases  of  other  parties  de- 
fendant to  the  decree  of  1904.  These  pleas  were  held 
insufficient  in  the  court  below,  and  the  rulings  to  that 
effect  are  assigned  for  error. 

Of  some  lands  which  are  described  in  the  bill,  it  is 
averred  that  they  were  in  the  possession  and  owner- 
ship of  defendant  Gurley  at  the  time  the  decree  of  the 
equity  court  was  filed  for  record  in  the  office  of  the 
judge  of  probate,  and  were  held  and  owned  by  him  at 
the  date  of  the  filing  of  the  bill.  As  to  these  lands,  the 
bill  seeks  the  enforcement  of  a  lien  as  of  a  recorded 
decree  under  section  4156  of  the  Code.  As  to  other 
lands  described  in  the  bill,  the  same  having  been  con- 
veyed by  the  debtors  of  complainants'  intestate  prior 
to  the  rendition  of  the  decree  in  his  favor,  though  liable 
to  be  taken  for  its  satisfaction,  we  do  not  understand 
complainants  to  contend  that  they  were  within  the 
meaning  of  sections  4156  and  4157  of  the  Code,  the 
property  of  defendants  in  the  decree  at  the  time  of  its 
rendition  or  recordation,  or  that  they  are  under  any 
lien,  save  such  as  complainants  may  have  acquired  by 
the  filing  of  this  bill.  There  is  some  insistence  that 
there  is  no  equity  in  the  bill,  because,  for  aught  ap- 
pearing to  the  contrary  an  execution  would  produce 
satisfaction  of  the  decree.  But  the  lien  of  the  recorded 
decree  may  be  enforced  in  equity,  notwithstanding  the 
right  to  have  execution. — Enslen  v.  Wheeler,  98  Ala. 
200,  13  South.  473;  Duncan  v.  Ashcraft,  121  Ala.  552, 
25  South.  735.  As  to  the  property  alleged  to  have  been 
conveyed  in  fraud  of  the  rights  of  intestate,  complain- 
ants also  had  a  choice  of  remedies;  the  better  for  all 

parties  being  that  alBforded  by  a  bill  in  chancery. 

Smith  V.  Cockrell,  66  Ala.  64.  A  creditor  without  a 
lien  may  maintain  his  bill  to  set  aside  a  fraudulent 
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conveyance  (Code,  §  3739) ;  nor  does  his  right  depend 
upon  the  solvency  or  insolvency  of  his  debtor. — Code, 
§  4293;  Metcalf  v.  Arnold,  132  Ala.  74,  32  South.  763. 
That  defendants  can  take  nothing  by  their  alleged 
adverse  possession  or  by  the  statute  of  limitations  has 
been  settled  in  principle  by  several  cases  adjudged  in 
this  court. — Wdshington  v.  Norirood,  128  Ala.  383,  30 
South.  405;  Smith  v.  Pitts,  167  Ala.  461,  52  South.  402; 
Bragg  v.  Patterson,  85  Ala.  233,  4  South.  716.  The  ef- 
fect of  the  agreement  into  which  the  parties  entered 
was  to  constitute  the  obligors  on  the  notes  made  pay- 
able to  complainants'  intestate  guarantors  of  six-sev- 
enths of  the  face  of  the  notes.  The  notes  were  on  their 
face  payable  at  a  time  fixed,  and  used  the  term  "sure- 
ties," evidently  referring  to  the  obligor.  The  inten- 
tion of  the  parties  is  to  be  gathered  from  the  contract 
as  a  whole ;  and  by  the  collateral  agreement,  reduced  to 
writing  and  delivered  contemporaneously,  thus  in  legal 
effect  becoming  part  and  parcel  of  the  notes,  there  could 
be  no  fixed  liability  upon  the  makers  of  the  notes  until, 
by  a  foreclosure  of  the  mortgage,  a  deficiency  was  as- 
certained. If  the  mortgage  security  satisfied  the  debt 
of  the  railroad  company  to  intestate,  the  notes  were 
to  be  void.  Until,  therefore,  a  deficiency  was  ascertain- 
ed, liability  on  the  notes  was  wholly  contingent.  The 
obligors  on  the  notes  were  guarantors. — Saint  v.  Wheel- 
er, 95  Ala.  362,  10  South.  539,  36  Am.  St.  Rep.  210.  But 
whether  technically  guarantors  or  sureties  is  a  matter 
of  no  consequence  in  this  case,  so  long  as  they  are  held 
to  have  been  one  or  the  other.  The  event  upon  which 
their  liability  became  fixed,  and  upon  which  intestate's 
right  to  sue  depended,  and,  hence,  the  time  from  which 
the  statute  of  limitations  and  defendants'  adverse  pos- 
session began  to  run,  were  fixed  by  the  decree  of  1904, 
less  than  10  rears  before  this  bill  was  filed.    As  against 
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the  property  in  the  hands  of  the  grantees  in  the  con- 
veyances attacked,  had  intestate's  right  to  proceed  not 
been  postponed  by  the  contingent  nature  of  his  demand, 
the  statute  of  limitations  would  have  begun  to  run  from 
the  date  of  the  conveyances. — Van  Ingen  v.  Duffin,  158 
Ala.  318,  48  South.  507,  132  Am.  St.  Rep.  29.  The  case 
here  cited  is  relied  upon  by  apellants;  but,  so  far  from 
being  an  authority  against  our  conclusion,  it  expressly 
recognizes  the  doctrine  of  Washington  v.  Norwood,  su- 
pra, which  case  we  follow. 

At  page  193  the  American  and  English  Encyclo- 
paedia of  Law  (2d  Ed.),  citing  some  of  our  cases  along 
with  many  others,  states  the  rule  as  follows:  "The 
right  of  action  or  a  claim  depending  on  a  contingency 
or  condition  does  not  accrue  until  the  happening  of  the 
contingency  or  the  fulfillment  of  the  condition,  and  the 
statute  does  not  begin  to  run  until  then."  It  adds: 
"Where,  however,  it  is  the  right  or  duty  of  the  claimant 
to  comply  with  certain  conditions,  in  order  to  render 
his  right  of  action  absolute,  or  where  the  performance 
of  the  condition  is  within  his  power,  such  performance 
must  be  accomplished  within  a  reasonable  time,  and  the 
statute  will  begin  to  run,  not  from  the  time  of  actual 
performance,  but  from  the  time  when  it  was  reasonably 
practicable."  Appellants  complain  of  laches  on  the  part 
of  complainants  in  the  court  below,  and  their  intestate. 
But  if  there  was  any  negligent  delay  in  foreclosing  the 
mortgage,  by  which  the  value  of  that  security  was  un- 
favorably affected  and  the  ultimate  responsibility  of 
the  obligors  on  the  notes  held  by  complainants'  intes- 
tate unduly  swollen,  that  was  matter  of  discharge  and 
defense  against  the  decree  over  in  the  nature  of  a  de- 
ficiency decree  sought  in  the  foreclosure  suit,  which  the 
guarantors,  who  were  parties  to  that  cause,  should  have 
pleaded  there.    All  inquiry  as  to  that  is  now  foreclosed 


Digiti 


zed  by  Google 


178.]  OF  ALABAMA.  335 

[Gurley,  et  al.  v.  Robertson,  et  al.] 

by  the  personal  decree  in  that  cause.  As  for  the  delay 
in  filing  the  present  bill,  it  has  not  exceeded  the  statu- 
tory period  of  limitations  for  such  cases,  as  we  have 
shown;  nor  is  any  circumstance  made  to  appear,  oper- 
ating to  the  detriment  of  defendants,  which  might  have 
been  avoided  by  a  more  prompt  assertion  of  their  rights 
by  complainants  or  their  intestate.  In  the  absence  of 
some  such  fact  or  circumstance,  some  change  in  the 
condition  or  relations  of  the  parties  operating  to  the 
detriment  of  defendants,  which  would  render  interfer- 
ence by  the  court  on  behalf  of  the  complainants  inequit- 
able, the  bill  must  be  sustained,  so  far  as  the  objection 
for  laches  is  concerned. — Fowler  v.  Alabama  Company, 
164  Ala.  414,  51  South.  393. 

As  for  the  assertion  that  complainants'  bill  appears 
to  have  been  filed  for  the  enforcement  of  a  stale  de- 
mand, we  are  of  opinion  that  it  cannot  be  sustained. 
The  delay  which  will  render  a  demand  stale  has  been 
discriminated  from  laches  with  rather  more  observ- 
ance of  technical  distinctions  than  inherent  difference. 
''The  affirmation  that  the  demand  is  stale  does  not  im- 
ply mere  acquiescence  in  special  conditions  and  cir- 
cumstances which  render  it  inequitable  to  enforce  the 
demand ;  but  it  implies  rather  that  the  suitor  has  slept 
upon  his  supposed  rights  for  so  great  length  of  time 
that  it  may  be  justly  expected  that  events  have  become 
forgotten,  witnesses  died  or  removed  beyond  the  reach 
of  parties,  and  other  means  of  proof  lost  or  destroyed." 
—Ashurst  V.  Peck,  101  Ala.  499,  14  South.  541.  This  is 
the  exact  policy  and  purpose  of  statutes  of  limitations 
which  raise,  not  merely  a  presumption  of  payment  of 
just  demands  from  lapse  of  time,  but  afiford  security 
against  stale  demands  after  the  true  state  of  the  trans- 
actions may  have  been  forgotten,  or  be  incapable  of  ex- 
planation by  reason  of  the  death  or  removal  of  wit- 
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nesses. — Campbell  v.  Haverhill,  155  U.  S.  610,  15  Sup. 
Ct.  217,  39  L.  Ed.  280.  The  doctrine  that  the  stateness 
of  a  demand  will  prevent  relief  was  adopted  by  equity 
in  cases  where  no  statute  of  limitations  directly  govern- 
ed.— Johnson  v,  Johnson,  5  Ala.  90.  Both  the  statute 
and  the  peculiar  rule  are  now  applied  in  proper  cases. 
They  proceed  upon  the  same  considerations  and  have 
identical  operation  and  effect,  and  the  rule  is  that,  un- 
less the  reasons  which  call  for  the  application  of  the 
principle  of  the  defenses  are  apparent  upon  the  face 
of  the  bill,  they  cannot  be  asserted  by  demurrer. — Shor- 
ter V.  Smith,  56  Ala.  208;  Scruggs  v.  Decatur  Co.,  86 
Ala.  173,  5  South.  440. 

No  apt  authorities  are  cited  in  support  of  those  as- 
signments of  error  which  seek  to  review  the  rulings  on 
the  sufficiency  of  the  several  pleas;  nor  does  the  ar- 
gument for  any  of  them  amount  to  much  more  than  an 
iteration  of  the  assignments.  In  view  of  the. averments 
of  the  amended  bill,  intended  to  meet  the  averments  of 
pleas  1  and  2  as  stated  above,  it  is  enough  to  say  that 
the  chancellor's  rulings  as  to  the  sufficiency  of  those 
pleas  were  in  accord  with  adjudged  cases,  and  must 
be  sustained. — Smith  v,  Gayle,  58  Ala.  600. 

Rulings  as  to  those  pleas  which  set  up  the  proceed- 
ings in  bankruptcy  were  also  correct.  The  discharge  of 
Hutler  was  by  operation  of  law,  and  did  not  affect  the 
liability  of  his  codebtors. — State  v,  Parker,  72  Ala. 
ISl  ;  Oarnctt  v.  Roper,  10  Ala.  842;  5  Cyc.  401,  note  50. 
**The  i)rincipars  obligation  defines  the  boundary  up- 
ward, b(\v()nd  which  the  surety's  obligation  cannot  be 
carried.  So  the  creditor  can  do  no  act  by  which  he  re- 
duces tlie  principars  liability,  without,  at  the  same 
time,  reducing  the  surety's  liability,  at  least  to  the  same 
extent.  Hut  the  rule  is  very  diflferent  where  the  law 
reduces  or  absolves  the  principal's  liability,  without  the 
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fault  or  procurement  of  the  creditor." — Bean  v.  Chap- 
man,  62  Ala.  58.  In  such  case  the  principal's  defense 
is  personal.  Nor  does  it  make  any  difference  that  the 
creditor  assented  to  the  bankruptcy  or  accepted  its  ben- 
efits.— 32  Cyc.  227,  notes.  Nor  did  the  failure  of  com- 
plainant's intestate  to  prove  his  judgment  as  a  claim 
against  the  estate  of  the  bankrupt  operate  to  discharge 
the  latter's  codebtors.  Said  the  court  in  Evans  v, 
Evans,  16  Ala.  465:  ^*No  case,  it  is  believed,  can  be 
found  in  which  it  has  been  held  that  mere  passiveness 
will  discharge  the  surety.  So  it  has  been  held  that  a 
surety  cannot  plead  that  his  principal  is  dead,  and  due 
presentment  of  the  claim  was  not  made  to  his  represen- 
tative. Nor  will  the  omission  to  present  the  claim  for 
payment  to  the  representative  of  the  principal  in  the 
debt  aflfect  the  right  of  the  surety  to  recover  from  his 
estate,  if  he  is  compelled  to  pay  it." 

What  has  been  said  will  cover  the  case  of  the  fourth 
plea,  and  as  well  some  minor  suggestions  in  briefs  for 
appellants.  We  find  no  error,  and  the  chancellor's  de- 
cree will  be  aflSrmed. 

Affirmed.    All  the  Justices  concur. 


Dailey  v.  Alabama  Consolidated  Coal  & 
Iron  Co.,  et  al. 

Bill  to  Quiet  Title. 

(Decided  June  29,  1911.     Rehearing  denied  February  17,  1912. 
57  South.  693.) 

Equity;  Submission;  Xote. — ^Where  a  deed  was  received  without 
objection  in  evidence  and  corresponded  with  the  answer,  the  fact 
that  the  note  of  testimony  incorrectly  stated  the  date  of  the  deed, 
did  not  constitute  reversible  error. 

(SomervlIIe,  J.,  dissents  In  part.) 

22—178 
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Appeal  from  Tuscaloosa  Chancery  Court. 

Heard  before  Hon.  A,  H.  Bennbrs. 

Bill  by  John  R.  Dai  ley  against  the  Alabama  Consoli- 
dated Coal  &  Iron  Company,  to  quiet  title  to  certain 
land.  Decree  for  respondents  and  complainant  appeals. 
Affirmed  in  part,  and  in  part  reveraed  and  rendered. 

Richard  B.  Kelly,  and  Maud  McLt'rb  Kelly,  for 
appellant.  Ten  years  adverse  possession  before  the  fil- 
ing of  the  bill  was  sufficient  to  vest  the  legal  title. — 
Echols  V.  Hubbard,  90  Ala.  309 ;  Brand  v.  Car  Co.,  128 
Ala.  579;  sec.  4834,  Code  1907.  Then  if  complainant 
was  in  peaceable  possession  at  the  time  the  bill  was 
filed,  he  is  entitled  to  a  decree  unless  the  evidence  show- 
ed a  superior  title  in  defendant.  Under  the  rule  of 
practice  in  chancery,  it  is  mandatory  upon  this  court  to 
disregard  the  unnoted  deed. — Rule  75,  Ch.  Fv.;TatHm 
V.  Yahn,  130  Ala.  575;  Reese  v.  Barker,  85  Ala.  497; 
Carter  v.  Thompson,  41  Ala.  375. 

Van  de  Graaff  &  Sprott,  for  appellee.  The  claim 
of  title  which  must  enter  into  and  is  characteristic  of 
adverse  possession  has  in  it  no  element  of  stealthiness 
nor  is  it  elastic  or  flexible. — Potts  v.  Coleman,  67  Ala. 
228.  The  deed  corresponded  with  the  answer,  was  re- 
ceived without  objection,  and  was  properly  considered 
by  the  court,  and  should  be  here  considered. — Odom  v. 
Moore,  147  Ala.  568. 

SIMPSON,  J.— The  bill  in  this  case  was  filed  by  the 
appellant  against  the  appellees,  under  the  statute,  to 
quiet  title  to  certain  lands  described  in  the  bill.  With- 
out regard  to  whether  the  deed  from  Matilda  Norwood 
to  John  R.  Dailey  is  genuine  or  not,  yet  taking  into  con- 
sideration the  fact  that  said  Dailey,  according  to  his 
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own  testimony,  purposely  kept  the  deed  off  the  record 
to  prevent  notice  from  reaching  the  owner  of  the  title, 
and  other  evidence  before  the  court,  we  hold  that  as  to 
all  of  the  land  involved,  except  the  S.  E.  %  of  the  8.  E. 
14  of  section  3,  township  21,  range  7  W.,  the  possessory 
acts  were  furtive,  and  not  such  as  to  establish  adverse 
possession. 

As  to  said  S.  E.  14  of  S.  E.  14,  we  hold  that  the  com- 
plainant established  adverse  possession,  without  re- 
gard to  the  said  deed.  The  acts  of  possession,  referred 
to  in  the  conflicting  testimony,  since  the  recording  of 
the  deed,  are  not  sufficient  to  establish  title  in  the  com- 
plainant, as  against  the  legal  title  shown  by  the  re- 
spondents. 

The  fact  that  the  note  of  testimony  incorrectly  states 
the  date  of  one  of  the  deeds  introduced  in  evidence  is 
not  reversible  error.  The  deed  introduced  corresponds 
with  the  allegation  of  the  answer,  and  said  deed  was 
introduced  in  evidence  without  objection. — Odom, 
Ex'r,  r.  Moore,  147  Ala.  568,  41  South.  162. 

The  decree  of  the  court  is  revei'sed,  and  a  decree  will 
be  here  rendered,  declaring  that  the  respondents  have  no 
title  to  the  S.  E.  i/4  of  the  S.  E.  i^  of  section  3,  town- 
ship 21,  range  7  W.,  in  Tuscaloosa  county,  but  that  they 
have  title  to  the  remainder  of  said  land.  The  appellant 
will  pay  one-half  of  the  costs  of  the  case,  and  the  appel- 
lees will  pay  one-half  of  the  same. 

Reversed  and  rendered. 

Anderson,  McClellan  and  Saybb,  JJ.,  concur. 
DowDELL^  C.  J.,  and  Mayfield,  J.,  not  sitting. 

SOMEBVILLE,  J. —  (concurring  and  dissenting.)  I 
find  no  support  in  the  record  for  the  conclusion  that 
the  complainant  is  entitled  to  a  decree  warding  to  him 
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all  of  the  40-acre  subdivision  at  one  end  of  which  he  ap- 
pears to  have  made  his  home  for  more  than  the  period 
of  limitations.  The  evidence  shows  that  his  residence 
was  but  a  short  distance  .across  the  line  from  his  own 
land,  and  that  his  actual  occupation  of  the  40  did  not 
exceed  an  area  of  5  or  6  acres  at  most.  Conceding,  as 
it  seems  to  be  the  case,  that  complainant  had  by  a  pos- 
sessio  pedis  acquired  title  to  this  much  of  the  40,  there 
is  still  not  a  particle  of  evidence  by  which  the  small 
area  in  actual  occupation  can  be  defined  or  determimrd ; 
and  hence  the  chancellor  was  unable  to  ascertain  its 
limits  or  location,  and  powerless  to  decree  any  relief 
with  respect  thereto.  The  proper  solution  of  such  a 
case  is,  in  accordance  with  well-settled  principles,  not 
to  award  to  the  claimant  a  tract  bounded  by  the  purely 
imaginary  lines  of  the  sectional  subdivision  next  sur- 
rounding the  occupied  tract,  but  to  deny  to  hiui  all  of 
it,  in  the  absence  of  a  valid  color  of  title  thus  extending 
his  possession. 

For  these  reasons,  I  think    the    chancellor's    decree 
should  be  aflBirmed  in  toto. 


Bassett^  et  al.  v.  Powell,  et  al. 

Ejectment, 

(Decided  November  14,  1912.     GO  South.  88.) 

1.  Homestead ;  Alienation;  Conveyance  to  Wife. — The  conveyance 
by  a  husband  of  a  Ufe  estate  in  the  homestead  to  his  wife  without 
her  voluntary  signature  and  assent,  was  not  an  alienation  of  the 
homestead,  and  the  right  to  the  homestead  remained  in  the  wife  just 
as  though  no  conveyance  had  been   made. 

2.  Same:  Vestinp  Title. — Where  the  husband  died  In  1901,  leav- 
ing no  other  real  estate  than  the  homestead,  the  title  to  the  same 
vested   absolutely   in   the   widow,   without   administration   or   seleo-  . 
tlon. 
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3.  Appeal  and  Error;  Decision. — ^Where  the  case  below  Is  tried 
upon  an  agreed  statement  of  fact,  and  the  facts  as  agreed  do  not 
support  the  Judgment  rendered,  the  appellant  court  will  render 
proper  Judgment  without  remandment. 

Appeal  from  Pike  Circuit  Court 

Heard  before  Hon.  H.  A.  Pbabcb. 

Ejectment  by  Martha  Powell  and  others,  against 
Will  Bassett  and  others.  Judgment  for  plaintiffs  and 
defendants  appeal.    Reversed  and  rendered. 

The  following  is  the  agreed  statement  of  facts :  "On 
and  prior  to  September  21st,  George  W.  White  owned 
and  was  seised  and  possessed  of  the  land  sued  for  in 
the  complaint,  which  was  the  homestead  of  said  White, 
and  was  occupied  by  him  and  his  wife.  It  was  all  the 
real  estate  owned  by  him,  was  not  located  in  a  city, 
town,  or  village,  was  less  in  area  than  160  acres,  and 
in  value  than  |2,000.  On  the  date  above  mentioned, 
while  White  and  his  wife  were  so  occupying  the  land. 
White  executed  a  deed  to  her,  conveying  to  her  a  life 
estate  in  the  said  land,  and  the  deed  was  properly  re- 
corded. [Deed  is  here  set  out.]  After  the  execution  of 
the  deed.  White  and  his  wife  continued  to  occupy  said 
land  as  a  homestead  until  his  death  in  May,  1901.  It 
was  agreed  that  White  was  a  bona  fide  resident  citizen 
of  Pike  county,  Ala.,  at  the  time  of  his  death,  and  left 
surviving  him  his  widow,  but  no  minor  children,  and 
did  not  own  at  the  time  of  his  death  personal  property 
in  excess  of  |1,000,  and  had  no  other  real  estate  than  the 
real  estate  here  in  question,  and  that  no  administration 
was  had  on  the  estate,  and  no  proceedings  to  set  apart 
the  same  to  the  widow.  After  the  death  of  said  White, 
his  wife  continued  to  occupy  the  land  until  the  4th  day 
of  October,  1904,  when  she  sold  and  conveyed  the  land 
to  one  Lane  Enzor,  and  placed  him  in  possession.  [A 
copy  of  this  deed  is  set  out.]     It  is  further  agreed  that 
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Enzor  has  remained  in  possession  of  the  land  ever  since 
the  execution  of  the  deed,  claiming  it  as  his  under  the 
deed;  that  Vinie  White,  wife  of  George  White,  died 
during  the  month  of  May,  1911;  that  the  plaintiffs  are 
the  only  heirs  at  law  of  said  George  W.  White;  and 
that  Will  Bassett  was  in  possession  of  the  land  as  the 
tenant  of  Lane  Enzor.'  At  the  conclusion  of  the  e\'i- 
dence  the  court  gave  the  plaintiffs  the  general  affirm- 
ative charge  at  their  request,  and  refused  a  like  charge 
for  the  defendants. 

E.  R.  Bbannen^  for  appellant.  The  court  erred  in 
charging  affirmatively  for  plaintiffs,  and  in  refusing  to 
charge  affirmatively  for  defendants.  The  homestead 
never  passed  by  the  deed  and  the  husband  dying  with- 
out other  lands  than  the  homestead,  the  title  vested  ab- 
solutely in  the  widow  without  administration  or  selec- 
tion.—Sec.  4161,  Code  1907;  Parks  r.  Barneft,  104  Ala. 
538;  Thompson  v.  X.  E,  J/.  aS\  Co,,  110  Ala.  405;  sec. 
2071,  Code  1896;  Jackson  r.  Wilson,  117  Ala.  432; 
Brooks  V,  Johns,  119  Ala.  412;  Qiiinn  r.  Campbell,  126 
Ala.  280;  Tartt  v,  Negus,  127  Ala.  301;  Fairclofh  v. 
CaroU,  137  Ala.  243. 

Foster,  Samford  &  Carroll,  for  appellee.  The  own- 
er of  the  homestead  can  convey  the  same  if  thereby  he 
protects  the  homestead  rights. — Turner  v.  Bernheimer, 
95  Ala.  241 ;  Robinson  v.  Legrand,  65  Ala.  Ill ;  21  Cyc. 
535;  15  A.  &  E.  Enc.  673.  Unless  owned  in  common, 
the  husband  and  wife  cannot  at  the  same  time  own 
the  homestead. — Johnson  r.  Beard,  87  Ala.  729.  One 
cannot  have  a  homestead  right  where  his  interest  is 
a  future  or  contingent  one. — ^21  Cyc.  503,  and  cases 
cited ;  15  A.  &  E.  Enc.  of  Law,  557 ;  Thacker  v,  Morris, 
166  Ala.  395. 
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ANDERSON,  J. — The  land  in  question  was  the 
homestead  of  George  White  at  the  time  he  conveyed 
the  life  estate  in  same  to  his  wife,  and  whether  the  deed 
conveyed  the  remainder  to  his  heirs  or  reserved  the 
same  to  himself  matters  not,  as  there  was  no  separate 
voluntary  release  of  same  by  the  wife,  as  is  required 
by  law,  and  said  deed  was  inoperative  as  an 
alienation  of  the  homestead  right.  The  deed  to 
the  wife  may  have  operated  to  pass  the  legal 
title  to  the  life  estate  to  her;  but,  being  without 
her  voluntary  signature,  said  conveyance  was  subject 
to  all  pre-existing  homestead  rights.  We  think  that 
what  was  said  in  the  case  of  Turner  v.  Bernheimer,  95 
Ala.  241,  10  South.  750,  36  Am.  St.  Rep.  207,  is  decisive 
of  the  case  at  bar.  There  the  court,  after  discussing 
a  conveyance  of  the  homestead  by  the  husband  to  the 
wife,  speaking  through  McClellan,  J.,  among  other 
things  said:  "It  would  seem,  then,  in  all  reason,  that 
a  conveyance  of  homestead  premises  by  the  husband 
to  the  wife,  while  having  effect  as  an  alienation  of  the 
land  in  the  sense  of  passing  the  legal  title  to  her,  is  yet 
not  an  alienation  of  the  homestead^  since  that  does  not 
thereby  pass  either  from  the  husband,  the  wife,  or  the 
family,  but  is  still  in  every  essential  quality  an  attrib- 
ute, with  respect  to  possession,  enjoyment,  and  all  the 
rights  necessary  to  its  protection  as  exempted  prop- 
erty, the  homestead  alike  of  the  husband,  the  wife,  and 
their  children.  And  so  it  is  said  further  by  the  emi- 
nent author  quoted  above  that  laws  requiring  the  vol- 
untary assent  and  signature  of  the  wife  to  an  alienation 
of  the  homestead  ^are  not  intended  to  interpose  ob- 
stacles in  the  way  of  a  conveyance  of  the  homestead  to 
the  wife,  or  to  the  wife  and  children,  with  the  con- 
sent and  approval  of  the  wife,  whatever  may  be  the 
form  of  such  conveyance.' — Thompson  on  Homestead, 
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etc.,  §  473.  And  the  adjudged  cases  fully  support,  not 
only  this  text,  but  the  conclusion  we  have  arrived  at, 
that  such  a  conveyance  is  not  an  alienation  of  the 
homestead  within  the  meaning  of  the  Constitution  and 
statutes  of  Alabama,  but  is  valid  for  the  purpose  of 
passing  the  legal  title  of  the  land  into  the  wife,  sub- 
ject to  all  pre-existing  homestead  rights,  without  the 
voluntary  signature  and  assent  of  the  wife. — Harsh  v. 
ariffin,  72  Iowa,  608  [34  N.  W.  441] ;  liurkett  v.  Bur- 
kett,  78  Cal.  310  [20  Pac.  715,  3  L.  R.  A.  781],  12  Am. 
St.  Rep.  58 ;  liiehl  v.  Bingenheimer,  28  Wis.  84 ;  Baines 
V.  Baker,  60  Tex.  140;  Ruohs  v,  Hooke,  3  Lea  [Tenn.] 
302,  31  Am.  Rep.  642;  Spoon  v.  Van  Fossen,  53  Iowa, 
494  [5  N.  W.  624]." 

It  results  that  the  deed  in  question  was  not  an  alien- 
ation of  the  homestead,  and  to  all  intent  and  purpose 
the  right  to  same  remained  in  the  wife,  just  as  if  the 
deed  had  not  been  made,  and,  as  the  husband  owned 
no  other  land,  the  title  to  the  homestead  vested  abso- 
lutely in  the  wife  upon  his  death,  without  administra- 
tion or  selection.  The  statutes,  as  existing  under  the 
Code  of  1896,  control  the  present  case,  which,  as  con- 
strued in  the  case  of  Faircloth  v.  Carroll,  137  Ala.  243, 
34  South.  188,  and  cases  there  cited,  sanction  the  hold- 
ing that  the  title  to  the  homestead  vests  absolutely  in 
the  widow,  if  there  is  no  other  real  estate,  without  ad- 
ministration or  selection. 

The  trial  court  erred  in  giving  the  general  charge 
for  the  plaintiffs,  and  in  not  giving  it  for  the  defend- 
ants, and  the  judgment  of  the  circuit  court  is  reversed. 
As  the  case  was  tried  upon  an  agreed  statement  of  facts, 
a  remandment  can  serve  no  good  purpose,  and  a  judg- 
ment is  here  rendered  for  the  appellants,  the  defendants 
in  the  court  below.— Code  1907,  §  2890;  Pike  v.  Bright, 
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29  Ala.  332;  Lynch  v.  State,  147  Ala.  143,  39  South. 
912,  10  Ann.  Cas.  910. 

Reversed  and  rendered.     All  the  Justices  concur. 


McCiirdy,  et  al.  v.  Kenon,  et  al. 

Ejectment, 

(Decided  May  30,  1912.     Rehearing  denied  June  20,  1912. 
59   South.   489.) 

1.  Fraudulent  Conveyancvs;  Valid  an  Bcttrcen  Partirs. — Where  a 
father  while  indebted  conveyed  the  land  in  controversy  to  his  chil- 
dren, and  such  conveyance  was  delivered  and  possession  taken  tht^re- 
under,  it  was  binding  upon  the  parties  thereto,  and  upon  the  per- 
sonal representative  and  heirs  of  the  grantor. 

2.  Same. — A  voluntary  conveyance  of  land  by  the  debtor  is  void- 
able only  as  to  the  creditors  and  not  void ;  the  creditor  being  re- 
quired to  assert  Its  invalidity  through  legal  process  against  the  prop- 
erty as  the  property  of  the  debtor. 

3.  Same;  Right  of  Creditors  Affirmance. — The  lands  in  contro- 
versy were  purchased  by  D.  from  a  trustee  for  W.  who  was  without 
authority  to  make  the  sale;  W.  filed  a  bill  to  comi)el  a  surrender  of 
the  land,  and  pending  the  suit  D.  executed  a  voluntary  conveyance 
of  the  land  to  four  of  his  children  with  the  remainder  to  their 
children.  Pending  the  proceeding,  and  in  order  to  secure  a  convey- 
ance D.  was  reciuired  to  execute  a  bond  to  pay  any  judgment  W. 
might  recover  in  the  case,  the  bond  being  executed  by  D.,  and  all 
of  the  grantees  in  D.'s  deed  except  one.  D.  die<i  pending  the  suit 
and  it  was  revived  against  his  heirs  and  personal  representatives 
and  Judgment  was  recovered,  and  it  remaining  uni)aid,  execution 
was  issued  against  the  obll::ors  in  the  !»ond,  and  their  interest  in 
the  land  sold  to  W.  Such  proceedings  evidenced  an  intent  on  W.'s 
part  to  affirm  the  conveyance,  and  not  to  disaffirm  it  as  a  fraud 
on  creditors,  and  by  purchasing  at  such  sale,  she  acquired  only 
the  title  of  the  heirs  who  were  defendants  in  the  execution,  the  same 
being  a  life  estate. 

4.  Descent  and  Distribution;  Debts  of  Ancestor;  Liability  of  Heir. 
— The  common  law  rule  that  a  creditor  liy  specialty  might  sue  the 
debtor *s  heir  for  the  debt  does  not  obtain  in  Alabama. 

(Say re,  J.,  dissents.) 

Appeal  from  Lowndes  Circuit  Court. 
Heard  before  Hon.  A.  E.  Gamble. 
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Ejectment  by  Sallie  B.  Kenon  and  others  against  W. 
D.  McCurdy,  and  others.  Judgment  for  plaintiffs  and 
defendants  appeal.    Affirmed. 

W.  A.  GuNTEE  and  A.  D.  Pitts,  for  appellant.  As 
Dudley's  deed  did  not  pass  the  title  his  subsequent 
death  could  not  give  validity  to  the  inoperative  deed, 
and  so  far  as  Witter  is  concerned  the  title  remained  in 
Dudley  just  as  if  the  deed  had  not  been  executed,  and 
when  Dudley  died  the  title  descended  to  his  heirs,  and 
when  she  obtained  judgment  and  on  execution  sold  the 
property  in  question  to  satisfy  the  execution  and  pur- 
chased the  same,  it  is  plain  that  she  actively  interfered 
and  asserted  her  right  against  the  property  of  her 
debtor  John  Dudley. — Bump  on  Fraudulent  Convey- 
ances, p.  514.  Dudley's  deed  to  his  heirs,  and  to  their 
children  was  as  to  widow  absolutely  void. — Sec.  4393, 
Code  1907;  Stokes  v.  Jones,  21  Ala.  738;  Elliott  v. 
Horn,  10  Ala.  532;  Brown  v.  Hunter,  121  Ala.  212; 
Forest  v.  Camp,  16  Ala.  648;  Carter  v.  Castleberry,  5 
Ala.  277;  Hubbard  v.  Allen,  59  Ala.  303;  Chriffin  v. 
Hall,  129  Ala.  289;  4  Johnson  536;  14  Cyc.  311.  As 
title  did  not  pass  it  seems  to  be  nonsense  to  say  that  the 
void  and  fraudulent  deed  derived  new  efficacy  by  the 
death  of  Dudley,  and  did  pass  title. — Baker^s  Case,  18 
Ala.  433.  The  present  parties  plaintiff  were  not  in  ex- 
istence pending  this  suit  between  Witter  and  Dudley, 
and  hence,  could  not  have  been  made  parties  if  it  had 
been  desired  or  necessaiy,  and  the  action  taken  may  be 
regarded  as  a  voluntary  devotion  by  the  fraudulent 
grantee  and  the  heir  to  its  proper  purpose,  and  will  not 
be  disturbed  here. — Cottingham  v.  Greely  B.  Co.,  129 
Ala.  205;  Bump  on  Fraudulent  Conveyances,  452-454. 
Surely  Witter  had  a  right  to  treat  the  fraudulent  deed 
as  non-existent  and  to  proceed  to  sell  the  land  as  if  it 
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had  never  been  made,  and  when  so  sold  the  fraudulent 
grantees  cannot  recover  on  the  strength  of  such  deed. 
— Chandler  v.  Van  Roeden,  24  How.  224;  Waite  on 
Fraudulent  Conveyances,  sec.  59.  The  hue  of  the  orig- 
inal sin  incarnadines  the  whole  of  the  stirps  of  the  title, 
and  the  privies  thereto  were  not  bona  fide  purchasers 
without  notice. — May  v,  Laclare,  11  Wall.  217;  Oliver 
t?.  Pratt,  3  How.  333;  Shorter  v.  Frazer,  64  Ala.  81. 
The  creditor  was  in  possession,  and  there  was  no  need 
to  file  a  bill  attacking  the  fraudulent  deed.  She  might 
have  filed  a  bill  to  remove  the  cloud. — Smith  v.  Cock- 
erell,  66  Ala.  64. 

Powell  &  Hamilton,  for  appellee.  The  grantees 
under  the  deed  from  John  Dudley  took  only  a  life  es- 
tate, and  McCurdy  claims  title  through  Mary  Witter 
as  the  purchaser  of  the  lands  in  controversy  at  an  ex- 
ecution sale.  In  order  for  McCurdy,  therefore,  to  de- 
feat the  rights  of  plaintiff  it  was  necessary  for  him  to 
show  four  things,  a  judgment,  an  execution  thereon,  a 
sheriflPs  deed  to  the  land,  and  that  the  defendants  or 
some  one  of  them  had  such  an  interest  in  the  land  as 
would  be  subject  to  levy  and  suflScient  to  defeat  plain- 
tiffs title. — Carrington  v.  Richardson,  79  Ala.  104, 
Doe  ex  dent,  v,  Wehh,  18  Ala.  812.  At  such  a  sale  a 
bona  fide  purchaser  acquires  the  right,  title  and  inter- 
est of  the  judgment  debtor  therein  whether  legal  or 
equitable  and  nothing  more. — Doe  ex  dem,  v.  Webb, 
supra;  Foster  v.  Moody,  51  Ala.  472;  Searcy  v.  Oates, 
68  Ala.  Ill ;  17  Cyc.  1288.  Where  property  is  sold  under 
execution,  and  the  judgment  debtor  has  only  a  life  es- 
tate, or  an  estate  for  years,  the  fee  does  not  pass,  and 
the  purchaser  does  not  hold  adversely  to  the  revision- 
er  or  remainderman. — 17  Cyc.  1290.  A  purchaser  at  an 
execution  sale  acquires  no  title  where  the  judgment  debt- 
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or  had  none,  and  is  charged  with  all  the  equities  and 
defects  in  the  title  existing  at  the  time  the  lien  of  judg- 
ment attached. — Grady  v.  Denson,  129  Ala.  406;  Hen- 
drix  V,  So,  Ry.,  130  Ala.  205.  Judgment  having  been 
appealed,  and  aflSrmed  became  the  judgment  of  the  Su- 
preme Court,  and  was  no  longer  the  judgment  of  the 
Chancery  Court. — Tillis  v,  Prestwood,  107  Ala.  618. 
The  deed  from  Dudley  to  his  children  was  not  only 
binding  on  Dudley  himself  but  was  also  binding  upon 
his  personal  representatives  and  heirs. — Davis  i*.  Swan- 
son,  54  Ala.  277;  Coffee  v.  Noncood^  81  Ala.  515;  Gil- 
liland  v,  Fenn,  90  Ala.  233;  Glover  i\  Walker,  107  Ala. 
540 ;  Kirhy  v.  Raines,  138  Ala.  194.  Although  the  deed 
be  void  against  Mrs.  Witter,  if  she  by  any  act  or  course 
of  conduct  aflarmed  it,  or  if  she  and  those  claiming 
under  her  neglected  to  disaffirm  it,  it  became  a  valid 
deed  as  to  every  one. — Butler  v,  O'Brien,  5  Ala.  31G; 
Robhinsy  et  al  v.  Wooten,  128  Ala.  377;  102  Mass.  479; 
20  N.  E.  165;  52  Me.  349;  2  Allen  18.  The  deed  is  not 
void  as  to  subsequent  creditors  unless  made  with  in- 
tent to  defraud  them. — Ehjton  L.  Co,  v.  Iron  Co.,  109 
Ala.  602;  Furn.  Co.  v.  Simmons,  111  Ala.  438.  The 
course  pursued  by  ^Mrs.  Witter  had  the  effect  to  con- 
firm the  conveyance,  and  the  title  acquired  at  the  pur- 
chase was  the  title  only  of  the  heirs  of  the  defendants 
in  execution. — Rohhins  v,  Woote,  supra. 

McCLELLAN,  J. — Statutory  ejectment  by  appellees 
against  appellants. 

It  was  agreed  that  John  Dudley,  Sr.,  was  the  com- 
mon source  of  asserted  titles.  The  plaintiffs  are  chil- 
dren of  Joseph  R.  Dudley.  In  1866  John  Dudley,  Sr., 
executed  a  deed  to  the  lands  in  controversy  to  Joseph 
R.  Dudley,  Boiling  Dudley,  Sarah  Reese,  and  Julia 
Dudley  ( later  the  wife  of  W.  C.  Kirkland ) .    They  were 
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children  of  John  Dudley,  Sr.  The  intent  of  the  gran- 
tor, in  this  instrument,  was  to  vest  in  each  of  these 
grantees  a  life  estate  in  the  lands  described,  with  re- 
mainder to  their  children.  Joseph  R.  Dudley  died  in 
1909.  The  recovery  given  the  plaintiffs  in  the  court  be- 
low was  of  an  undivided  one-fourth  interest  in  the 
lands  described  in  the  complaint. 

The  defendants'  asserted  claim  is  back,  through 
mesne  conveyances,  to  a  sale  of  these  lands  under  an 
execution,  issued  in  the  early  '70's,  in  the  original 
equity  cause  of  Mary  D.  Witter  against  John  Dudley, 
Sr.  Pending  the  final  disposition  of  this  cause,  John 
Dudley,  Sr.,  died  in  1871.  The  revivor  was  against  his 
personal  representative  and  his  heirs,  a  part  only  of 
whom  were  the  grantees  in  the  mentioned  deed  of  186G. 

The  history,  in  the  main,  of  Mary  D.  Witter's  (nee 
Lewis)  connection  with  and  relation  to  these  lands,  as, 
also,  the  course,  nature,  and  result  of  the  litigation  may 
be  found  set  forth  in  Witter  v,  Dudley,  36  Ala.  135; 
Witter  V,  Dudley,  42  Ala.  616;  Dudley  v.  Witter,  46 
Ala.  664;  and  Dudley  v.  Witter,  51  Ala.  456.  We  shall 
avoid  repetition  as  far  as  may  be  consistent  with  a 
statement  of  the  circumstances  out  of  which  the  legal 
question  now  to  be  considered  arises. 

In  1860  Mary  D.  Witter  filed  her  bill  against  John 
Dudley,  Sr.,  to  compel  his  surrender  of  the  lands  which, 
in  equity,  Jrelonged  to  her  as  an  heir  at  law  of  Fran- 
cis Lewis,  her  father.  The  legal  title  to  these  lands 
had  been  vested  in  Hamlin  F.  Lewis,  as  trustee,  for  his 
sister,  Mrs.  Witter.  Without  authoritj^  of  any  kind,  the 
trustee  undertook  to  sell  these  lands  to  John  Dudley, 
Sr.  The  theory  of  the  bill  also  comprehended  an  ac- 
counting by  Dudley  to  Mrs.  Witter  for  rents  and  profits. 
While,  as  stated,  this  cause  was  pending,  John  Dudley, 
Sr.,  on  October  27,  1866,  executed  a  deed  of  gift  to  his 
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four  children,  with  remainder  to  their  children.  The 
liability  of  Dudley,  Sr.,  to  Mrs.  Witter  existed  when 
this  deed  of  gift  was  executed. 

Pending  this  cause,  this  proceeding  took  place :  "At 
the  October  term,  1868,  the  following  order  was  enter- 
ed in  the  cause:  ^The  complainant  having  announced 
herself  ready  for  trial,  the  defendant  Dudley  applied 
for  a  continuance,  and  for  leave  to  examine  the  com- 
plainant and  Mrs.  Susan  Lewis,  the  widow  of  D.  H. 
Lewis,  and  Mrs.  Mary  M.  Scott,  the  wife  of  James  E. 
Scott,  as  witnesses  for  said  Dudley  in  said  cause,  on 
the  point  that  complainant  had  ratified  the  sale  of  the 
lands  in  controversy  by  H.  F.  Lewis  to  said  Dudley, 
or  had  received  the  purchase  money  from  said  Lewis. 
This  application  is  granted  by  the  court,  on  the  follow- 
ing conditions:  (1)  That  said  Dudley,  within  10  days 
from  the  adjournment  of  the  present  term  of  the  court, 
shall  file  with  the  register  of  this  court  a  bond  in  the 
penal  sum  of  $30,000,  payable  to  complainant,  execut- 
ed by  said  Dudley,  to  be  approved  by  the  register  of 
this  court,  conditioned  to  pay  and  satisfy  any  decree 
rendered  or  recovery  had  by  the  complainant  or  her 
personal  representatives  in  this  cause;  and  said  bond 
must  contain  on  its  face  an  express  provision  that  this 
court  may  render  its  decree  in  this  cause  against  any 
or  all  the  obligors  therein  for  the  amount  or  amounts 
for  which  a  decree  may  be  rendered  against  said  Dud- 
ley or  his  personal  representatives,  and  award  execu- 
tion against  any  or  all  of  the  securities  on  said  bond, 
as  soon  as  an  execution  is  returned,  "No  property,''  or 
unsatisfied,  against  said  Dudley  or  his  personal  repre- 
sentatives. (2)  That  the  said  John  Dudley  shall,  with- 
in said  10  days,  pay  to  the  register  $50  of  the  costs  in 
this  cause.  (3)  That  if  said  John  Dudley  shall  fail  to 
execute  and  file  such  bond  with  the  register  within 
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said  10  days,  or  shall  fail  to  pay  said  f 50  of  the  costs 
within  said  10  days,  then  the  aforesaid  continuance  of 
this  cause,  the  aforesaid  grant  of  said  application  of 
said  Dudley  to  examine  said  witnesses,  is  revoked  and 
annulled,  and  this  cause  is  then  forthwith  to  be  sub- 
mitted to  the  chancellor,  with  all  the  pleadings  and 
proofs,  and  the  agreements  used  and  produced  in  the 
cause  on  the  former  trial  at  the  last  term ;  and  the  said 
chancellor  shall,  in  vacation,  proceed  to  make  all  or- 
dei"S  and  decrees  in  this  cause  which  he  could  lawfully 
make  in  term  time  and  all  such  ordei's  and  decrees 
shall  have  the  like  effect  as  if  made  in  term  time,  includ- 
ing references,  confirmation  of  register's  reports,  ap- 
pointment of  trustees,  award  of  writ  of  possession,  etc. 
(4)  If  said  costs  are  paid  and  said  bond  executed  and 
filed  within  said  10  days,  then  the  examination  of  said 
witnesses  may  be  had,  but  must  l>e  obtained  upon  the 
usual  interrogatories  and  notice,  and  subject  to  all  legal 
objections  and  exceptions  by  or  on  behalf  of  complain- 
ant; and  said  Dudley  is  to  come  to  trial  at  the  next 
term  of  this  court,  and  to  make  no  further  application 
for  continuance  or  delay.  And  the  said  Dudley  accepts 
the  said  terms  and  conditions  hereinabove  set  forth.' " 
Dudley  v.  Witter,  51  Ala.  457,  458. 

All  the  conditions  of  this  order  of  continuance  were 
met.  The  bond  si)ecifie<l  was  made  by  John  Dudley,  Sr. 
The  co-obligors  thereon  were  W.  C.  Kirkland,  Joseph  R. 
Dudley,  Boiling  H.  Dudley,  and  Mrs.  Sarah  H.  Reese. 
The  condition  of  that  obligation  made  payable  to  Mary 
D.  Witter,  as  the  order  of  the  court  required,  was  as 
follows :  "The  condition  of  the  above  obligation  is  such 
that,  whereas  the  said  John  Dudley,  who  is  known  as 
John  Dudley,  Sr.,  is  a  defendant  to  a  suit  pending  in 
the  chancery  court  of  said  county  of  Lowndes,  in  favor 
of  the  said  Mary  D.  Witter,  by  her  next  friend,  against 


Digiti 


zed  by  Google 


352  SUPREME  COURT  [Vol. 

[McCurdy,  et  al.  v.  Kenon,  et  al.] 

the  said  John  Dudley  and  others;  and  whereas,  at  the 
October  term,  1868,  of  the  said  chancery  court  the  said 
John  Dudley  applied  to  said  court  for  a  continuance  of 
said  suit,  and  also  for  leave  to  examine  <*ertain  wit- 
nesses, named  in  the  minutes  of  said  court  at  said  term, 
which  application  was  granted  by  said  court  on  certain 
terms  and  conditions,  shown  in  the  entry  on  the  minutes 
of  said  court  at  said  term,  which  entry  is  here  referred 
to  as  a  part  hereof;  and  whereas  the  execution  of  such 
a  bond  as  this  is  part  and  parcel  of  said  terms  and  con- 
ditions: Now,  if  the  said  John  Dudley,  Sr.,  shall  pay 
and  satisfy  any  decree  rendered  or  recovery  had  in  said 
suit  by  the  complainant  or  her  personal  representatives, 
then  this  obligation  shall  become  inoperative  and  of 
no  effect ;  otherwise  to  be  and  remain  in  full  force  and 
effect.  And  we  hereby  consent  and  agree  that  the  said 
chancery  court  may  render  its  decree  in  said  suit 
against  any  or  all  of  us,  for  the  amount  or  amounts 
for  which  a  decree  may  be  rendered  against  the  said 
John  Dudley  or  his  personal  representative,  and  award 
execution  against  any  or  all  of  us  who  are  his  securi- 
ties on  this  bond  as  soon  as  an  execution  is  returned, 
*Xo  property,'  or  unsatisfied,  against  the  said  John 
Dudley  or  his  personal  representative.-' — Dudley  v. 
Witter,  51  Ala.  458,  459. 

The  revivor  stated  having  been  effected  after  John 
Dudley's  death,  "at  the  October  term,  1872,  the  regis- 
ter having  reported  the  amount  due  for  rents  and  prof- 
its, as  agreed  on  between  the  parties,  at  $10,000,  his 
report  was  confirmed,  and  the  cause  was  submitted  for 
final  decree  on  pleadings  and  proof."  The  following 
decree  was  rendered:  "It  is  therefore  ordered,  ad- 
judged, and  decreed  by  the  court  that  the  complain- 
ant recover  of  the  said  Milton  R.  Dudley,  as  the  admin- 
istrator of  the  estate  of  the  said  John  Dudley,  deceased, 
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and  of  the  obligors  on  said  bond — this  is  to  say,  W.  C. 
Kirkland,  S.  H.  Reese,  J.  R.  Dudley,  and  B.  H.  Dudley 
— the  said  sum  of  f  10,000,  reported  to  be  due  to  the 
complainant,  for  the  rents  and  profits  of  the  said  lands, 
by  the  said  report  of  the  register,  with  interest  on  said 
sum  from  the  30th  day  of  September,  1872,  and  the 
costs  of  this  suit,  to  be  taxed  by  the  register.  It  is  fur- 
ther ordered,  adjudged,  and  decreed  that  the  register  of 
this  court  issue  the  writ  of  fieri  facias  against  the  said 
Milton  R.  Dudley,  as  the  administrator  of  said  John 
Dudley,  deceased,  commanding  the  officer  into  whose 
hands  said  writ  may  be  placed  to  make  the  said  sum  of 
$10,000,  with  interest  and  costs  of  suit,  of  the  goods 
and  chattels  of  the  said  John  Dudley,  deceased,  unad- 
ministered  in  the  hands  of  his  said  administrator;  and 
that,  if  said  writ  is  returned  unsatisfied,  the  register 
must  thereupon,  forthwith,  issue  the  writ  of  fieri  facias 
against  all  of  the  obigors  on  said  bond  for  the  said  sum 
of  $10,000,  with  interest  and  costs  of  suit,  indorsing, 
however,  on  said  fieri  facias  any  payments  or  collec- 
tions made  on  the  writ  against  the  said  administrator. 
It  is  further  ordered,  adjudged,  and  decreed  that  neith- 
er said  fieri  facias,  nor  any  return  thereon,  shall  pre- 
clude said  administrator  as  such,  or  his  official  sureties 
as  such,  in  any  other  cause,  except  the  present,  from 
claiming  and  enjoying  the  same  benefit  from  the  insol- 
vency of  the  estate  of  the  said  John  Dudley  that  they 
could  have  claimed  and  enjoyed  if  no  such  execution 
against  said  administrator,  or  return  thereof,  had  ever 
existed,  nor  from  claiming  and  enjoying  the  full  benefit 
of  such  insolvency  in  this  cause,  to  every  extent  and 
purpose,  save  only  as  to  the  issue  and  return  of  said 
execution  as  the  means  for  enforcing  fully  the  liability 
of  the  obligors  on  said  bond,  executed  on  the  17th  Oc- 
tober, 18Q8.''— Dudley  v.  Witter,  51  Ala.  459,  460. 
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The  decree  was  affirmed  in  all  respects  upon  appeals 
to  this  court. — Dudley  v.  Witter^  51  Ala.  456. 

The  condition  to  the  right,  under  the  bond,  to  com 
pel  the  obligors  (other  than  John  Dudley,  Sr.)  to  sat- 
isfy the  engagement  they  had  assumed  by  the  bond  was 
met— Dudley  v.  Witter,  51  Ala.  456.  465. 

The  sheriff's  deed,  of  October  27,  1874,  omitting  for- 
mal parts,  is  as  follows:  "Whereas,  an  execution  is- 
sued from  the  chancery  court  of  Lowndes  county,  in 
favor  of  Mary  D.  Witter,  and  against  S.  H.  Reese,  W. 
C.  Kirkland,  P.  R.  Dudley,  B.  H.  Dudley,  M.  B.  Bowie, 
M.  E.  Moore,  J.  S.  Moore,  Julia  Moore,  J.  H.  Under- 
wood, Etherbert  Harrell,  was  levied  by  me  L.  J.  Bryan, 
as  sheriff  of  said  county  of  Lowndes,  on  the  following 
property  of  said  defendants,  viz.,  the  south  half  of  sec- 
tion twenty-nine,  the  east  half  of  the  northwest  quar- 
ter of  section  twenty-nine,  south  half  of  the  south  half 
of  the  northwest  quarter  of  section  twenty-eight,  the 
southwest  quarter  of  section  twenty-eight,  west  half  of 
the  northwest  quarter  of  section  thirty-three,  the  east 
half  of  the  southeast  quarter  of  section  thirty-one,  all 
of  section  thirty-two,  except  one  hundred  and  fifty-sev- 
en acres,  east  half  of  the  northwest  quarter  of  section 
thirty- three,  all  in  township  fifteen,  range  fourteen,  and 
known  as  ^Dudley's  Swamp  Place';  and  whereas,  said 
property,  having  been  first  duly  advertised  for  sale, 
was  sold  by  me  as  sheriff,  aforesaid,  on  the  5th  day  of 
October,  1874,  before  the  courthouse  door  of  said  coun- 
ty, to  Mary  D.  Witter,  who  became  the  highest  and 
last  bidder  for  the  same,  at  the  price  of  eight  thousand 
one  hundred  thirty-eight  and  68/100  dollars:  Now, 
therefore,  be  it  known  that  in  the  consideration  of  the 
premises,  and  of  the  payment  of  the  said  sum  of  money 
above  mentioned,  I  do  hereby  sell  and  convey  unto  the 
said  Mary  D.  Witter  all  the  legal  right,  title,  interest 
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and  claim  which  the  said  defendants,  or  any  of  them, 
had  and  held  in  the  property  described  above.  In  tes- 
timony whereof,  I  hereunto  set  my  hand  and  aflQx  my 
seal  this  the  5th  day  of  October,  1874." — Transcript, 
pp.  183,  184. 

The  names,  recited  in  the  deed,  of  Bowie,  M.  E. 
Moore,  J.  L.  Moore,  Julia  Moore,  Underwood,  and  Har- 
rell  were  the  persons  who  joined  in  the  execution  of  the 
supersedeas  bond  on  the  appeal  of  Joseph  R.  Dudley, 
Boiling  Dudley,  S.  H.  Reese,  and  W.  C.  Kirkland  to 
this  court.  They  were  the  defendants,  as  appears  from 
the  record  and  from  the  supersedeas  bond. 

After  the  elapsing  of  more  than  30  years,  it  must  be 
affirmed,  under  the  pertinent  doctrine  of  Baucum  v. 
George,  65  Ala.  259,  266,  that  an  execution  validly  is- 
sued and  regularly  came  into  the  hands  of  the  sherifif, 
consistent  with  the  recitals  of  the  deed  just  quoted. 

The  nature  and  effect  of  the  bond,  which  was  one  of 
the  conditions  to  the  continuance  in  1868,  was  consider- 
ed on  the  appeals  reported  in  46  and  51  Alabama.  It 
was  then  held  that  the  undertaking  was  a  conditional 
assurance  for  the  payment  of  the  money  decree  that  the 
complainant  anticipated  would  be  rendered  against 
John  Dudley,  Sr.  The  instrument  was  regarded  as  a 
security,  available  upon  contingencies  particularly  de- 
fined. The  arrangement  it  made  intended  to  protect 
the  complainant  against  the  insolvency  of  John  Dudley, 
Sr.,  which,  in  fact,  later  intervened.  According  with 
the  letter  and  spirit  of  the  instrument,  a  conditional 
money  decree  was  rendered  against  the  co-obligors  of 
Dudley,  Sr. ;  and  this  decree  was  the  basis  for  the  sher- 
iff's sale,  to  which  the  defendants  must  and  do  ascribe 
their  claim  to  the  land.  That  the  obligation  support- 
ing the  decree  thereupon  was  for  the  sole  benefit  and 
protection  of  Mrs.  Witter's  interest  and    rights,    and 
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that  she  accepted  the  provisions  thus  made  for  her  pro- 
tection, cannot  be  the  subject  of  doubt. 

The  records  of  the  chancery  court  of  Lowndes,  and 
those  of  this  court,  in  the  very  litigation  in  which  given, 
demonstrate  the  complete  acceptance  of  the  bond's 
terms  and  conditions  and  provisions  by  Mrs.  Witter. 
—Dudley  v.  Witter,  46  Ala.  664 ;  Dudley  v.  Witter,  51 
Ala.  456. 

Mrs.  Witter  was,  as  readily  appears,  a  creditor  of 
John  Dudley,  Sr.,  at  the  time  he  made  the  voluntary 
conveyance  of  October  27,  1866.  That  conveyance, 
being  consummated  and  possession  taken  thereunder, 
was  binding  upon  the  parties  thereto,  and  upon  the  per- 
sonal representatives  and  heirs  of  the  grantor. — Davis 
V,  Sivaiison,  54  Ala.  277,  25  Am.  Rep.  678,  Glover  v. 
Walker,  107  Ala.  540,  18  South.  251,  Coffey  v.  Norwood, 
81  Ala.  512,  8  South.  199,  and  Gill  Hand  r.  Fcnu,  90 
Ala.  230,  8  South.  15,  9  L.  R.  A.  413,  among  others. 

As  to  Mrs.  Witter,  the  then  existing  creditor  of  the 
grantor,  the  conveyance  was  voidable,  not  void, — 
Robivs,  et  al  v.  Wooten,  128  Ala.  373,  378,  30  South. 
681;  lUimp  on  Fraud.  Conv.  §§  450,  451.  The  credi- 
tor's eU^otion  to  treat  such  a  conveyance  as  void — as  if 
it  had  not  been  made* — with  the  view  to  the  subjection 
of  the  property  thereby  fraudulently  sought  to  be  con- 
veyed, must  be  asserted  through  the  processes  the  laws 
afford,  and  must  be  against  the  property  so  conveyed  as 
the  property  of  the  debtor^ — Bump,  §§  450,  451. 

The  status  fixed  by  the  bond  made  by  Joseph  Dud- 
ley and  others,  and  by  the  decree  rendered  by  the  chan- 
cery court  in  consonance  with  the  terms  and  provisions 
of  the  bond,  was  to  establish  for  the  creditor  two 
sources  for  the  satisfaction  of  her  demand  against  the 
original  debtor,  viz.,  against  the  estate  of  the  original 
debtor,  and  that  failing  (as  it  did),  then  against  the 
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obligors  of  the  bond,  which,  as  stated,  passed  into  the 
form  and  substance  of  a  decree  against  them.  It  was 
such  a  judicial  pronouncement  as  expressly  contem- 
plated and  supported  an  execution  to  enforce  it — a  pro- 
nouncement obviously  distinct  from  and  secondary, 
upon  the  defined  contingency,  to  the  judicial  pro- 
nouncement which  supported  the  execution  against  the 
estate  of  the  original  debtor.  The  sheriff's  deed,  con- 
sistent with  its  recital  of  the  process  which  invited  the 
sale  through  which  the  defendants  can  and  do  alone 
trace  their  title  or  rights  to  the  land  in  controversy, 
purports  to  transmit  to  the  purchaser  only  such  title 
and  interest  as  the  defendants  in  execution  had  in  the 
lands  described  therein. 

The  purchaser,  at  a  sale  under  execution  acquires 
only  the  title  or  interest  which  the  defendant  in  execu- 
tion had  at  the  time  of  levy  and  sale,  and  nothing  more. 
—Foster  v.  Moody,  51  Ala.  473;  17  Cyc.  1288.  There 
was,  as  appears,  no  conveyance  of  the  interest  or  title 
of  the  original  debtor,  but  solely  of  the  interest  or  title 
of  those  mentioned  in  the  sheriff's  deed,  against  whom, 
by  their  contractual  engagement,  a  distinct  judgment 
was  rendered,  and  against  whose  properties  an  execu- 
tion to  enforce  that  judgment  was  issued,  levied,  and 
a  sale  had. 

What  interest  did  the  mentioned  children  of  the 
original  debtor,  then  deceased,  have  in  the  property  now 
in  question?  Was  the  sale  of  their  interest  or  title  as 
heirs,  or  was  the  sale  of  their  interest  or  title  derived 
from  the  conveyance  of  October  27,  1866? 

Nothing  appears  in  the  facts  and  circumstances  at- 
tending this  proceeding  in  the  chancery  court  of  Lown- 
des from  which  it  could  be  concluded  that  the  creditor 
treated,  or  intended  to  treat,  the  conveyance  of  1866 
as  if  it  had  never  been  made.     There  is  nothing  which 
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tends  even  to  show  that  the  creditor,  in  employing  the 
unfruitful  process  againt  the  estate  of  the  original  debt- 
or, or  the  fruitful  process  against  the  obligors  on  the 
bond,  contemplated  the  repudiation  of  the  deed  of  1866, 
as  the  creditor  might  have  done.  The  levy  was  upon 
the  property  as  that  of  the  bondsmen — as  that  of  those 
who  engaged  to  suffer  judgment  as  a  security  and  to 
pay  the  sum,  if  process  was  unfruitful  against  the  prop- 
erty of  the  original  debtor.  This  action  consisted,  in 
all  respects,  with  an  unexercised,  unavailed  of,  unin- 
tended, election  to  avoid  the  fraudulent  (as  to  the  cred- 
itor) conveyance  of  1866.  Indeed,  to  sell  under  that 
execution,  under  the  circumstances  shown,  the  inter- 
est and  title  of  the  bondsmen  in  the  subject  of  the  fraud- 
ulent (as  to  the  creditor)  conveyance  to  them  (in  part), 
and  accept  the  proceeds  of  that  sale  in  discharge  pro 
tanto  of  their  contractually  assumed  liability  for  the 
debt  of  the  original  debtor,  was  manifestly  to  confirm 
their  investment  with  such  title  or  interest  as  the  mere- 
ly voidable  deed  conveyed.  That  action  was,  as  readily 
appears,  entirely  inconsistent  with  any  notion  of  re- 
pudiation of  the  fraudulent  (as  to  the  creditor)  con- 
veyance, or  of  treating  it  as  nonexistent;  for,  if  the  deed 
had  been  so  treated,  the  legal  process  to  subject  it  must 
have  run,  not  against  the  title  of  the  heir,  as  such,  to 
the  property,  and  in  sequence  a  sale  of  the  heir's  title 
to  satisfy  the  creditor's  demand  against  the  original 
debtor,  but  against  the  property  as  that  of  the  original 
debtor.  That  the  sale,  perfected  by  the  sherifif's  deed, 
did  not  contemplate  the  subjection  of  the  title  or  in- 
terest of  the  heirs,  as  such,  to  the  satisfaction  of  the 
judgment  is  rendered  certain  by  the  fact  that  the  con- 
veyance, according  with  the  execution  it  recites,  only 
purported  to  convey  the  interest  or  title  of  a  part  only 
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of  the  heirs  (defendants  in  the  execution)  of  the  orig- 
inal debtor. 

The  common-law  rule  that  enabled  the  creditor  by 
specialty  to  sue  the  heir  for  the  debt  of  the  ancestor  did 
not  and  does  not  prevail  in  this  state. — Scott  v.  Ware, 
64  Ala.  174.  It  is,  of  course,  a  well-accepted  doctrine 
that  a  creditor  may  ratify  or  confirm  a  voidable  (by 
the  creditor)  fraudulent  conveyance  by  his  debtor,  and 
thereby  make  the  conveyance  good ;  it  being  good  and 
binding  upon  the  grantor,  his  heirs  and  personal  repre- 
sentatives.—7^ti«er  v.  O'Brien,  5  Ala  316,  322;  Robins, 
et  al.  V,  Wooten,  128  Ala.  373,  30  South.  681;  Bump. 
§§  455,  456,  459,  460. 

The  execution  sale,  therefore,  operated,  through  the 
sheriff's  deed,  to  invest  the  purchaser  thereat  with  the 
life  estates  of  those  who  took  that  interest  or  estate  in 
the  land  in  suit  under  the  conveyance  of  October  27, 
1866.  The  interest  or  title  of  the  remaindermen  Avas 
not  affected  thereby.  The  appellants,  as  successors  in 
right  and  title  of  the  purchaser,  did  not  acquire  the 
right  and  title  which  the  plaintiffs,  as  remaindermen, 
now  assert. 

Our  conclusion  accords  with  that  prevailing  and 
which  was  given  effect  on  the  trial.  The  judgment  is 
therefore  affirmed. 

Affirmed. 

DowDBLL^  C.  J.,  and  Simpson  Anderson^  Mayfield, 
and  SoMERViLLB^  JJ.,  concur.    Sayeb^  J.,  dissents. 
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Wheeler  v.  Strickland. 

Ejectment. 

(Decided    November   28,    1912.     GO    South.    59.) 

1.  Judgment;  Collateral  Attack;  Attachment;  Ejectment, — ^The 
validity  of  the  action  of  the  court  In  vacating  a  judgment,  rendered 
after  a  prior  judgment  condemning  the  land  in  attachment  had 
been  set  aside,  and  in  treating  the  prior  judgment  as  reinstated  and 
valid,  by  issuing  a  venditioni  exponas  thereon,  followed  by  a  sale  and 
a  deed,  cannot  be  inquired  into  in  a  collateral  proceeding  in  eject- 
ment, though  the  title  to  the  same  property  was  Involved,  especially 
where  such  ejectment  suit  was  not  between  those  who  were  par- 
ties to  the  attachment   proceeding. 

2.  Judgment;  Vacation;  Right  to  Attack. — Where  a  party  who  se- 
cures a  judgment  in  attachment  causes  the  same  to  be  set  aside, 
the  purchaser  at  the  sale  held  under  a  subsequent  judgment  therein 
could  not  subsequently  question  the  validity  of  the  court's  action  in 
setting  aside  the  judgment. 

3.  Same;  Personal  Judgment. — A  judgment  in  an  attachment  pro- 
ceeding against  a  non-resident  defendant  who  does  not  appear  Is  not 
a  valid  personal  judgment. 

4.  Ejectment;  Proof;  Title. — One  who  claims  title  through  a 
sheriff's  deed  based  on  a  judgment  rendered  in  an  attachment  pro- 
ceeding has  the  burden  of  showing  a  valid  judgment. 

Appeal  from  Madison  Circuit  Court. 

Heard  before  Hon.  D.  W.  Speakb. 

Ejectment  between  E.  R.  \Mieeler  and  Conrad  Strick- 
land. From  a  judgment  for  Strickland,  Wheeler  ap- 
peals.    Affirmed. 

The  following  is  the  agreed  statement  of  facts :  Con- 
rad Strickland  is  in  possession  of  the  lands  sued  for  as 
the  tenant  of  Ida  Cocrof  t,  and  he  was  so  in  possession  at 
the  time  of  bringing  this  suit.  E.  R.  Wheeler  claims  to 
have  acquired  a  one-third  interest  in  the  land  under  a 
proceeding  in  the  circuit  court  of  Madison  county,  as 
follows :  January  28,  1904,  the  Far  West  Lumber  Com- 
pany commenced  a  certain  suit  by  attachment  in  said 
court  against  one  Lorren  Coombs  for  an  indebtedness 
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claimed  to  be  due,  which  writ  was  levied  upon  said 
lands.  A  copy  of  the  aflBdavits,  writ  of  attachment, 
levy,  and  complaint  is  made  an  exhibit  to  the  state- 
ment. Judgment  was  rendered  against  Coombs  May 
26,  1904,  for  the  sum  of  f  2,597.47,  besides  the  costs,  and 
the  lands  levied  on  were  condemned  to  the  satisfaction 
of  the  judgment  therein,  as  shown  by  the  judgment  en- 
try and  the  bench  notes.  Thereafter  venditioni  exponas 
was  issued  by  the  clerk  and  delivered  to  the  sheriff,  but 
was  returned  by  the  sheriflf  not  executed.  On  November 
24,  1904,  at  a  session  of  said  court,  the  judgment  here- 
tofore rendered  was  attempted  to  be  set  aside,  vacate<l, 
and  annulled,  and  the  court  in  said  cause  rendered  ju<lg- 
ment  against  the  same  defendant  in  favor  of  the  same 
plaintiff  in  the  sum  of  ^2,600.47.  A  copy  of  this,  judg- 
ment is  attached.  December  26,  1904,  venditioni  ex- 
ponas was  again  issued,  directing  the  sheriff  to  sell 
said  lands  under  said  last  judgment,  and  on  Monday, 
January  13,  1905,  the  sheriff  sold  the  said  land,  said  E. 
R.  Wheeler  became  the  purchaser,  and  a  deed  was  ex- 
ecuted by  the  then  sheriff  conveying  to  said  Wheeler 
the  interest  of  said  Coombs  in  said  lands.  At  the  May 
term,  1905,  thereafter,  defendant  filed  a  motion  to  set 
aside  and  annul  the  judgment  rendered  November  30, 
1904,  and  at  said  term,  said  motion  coming  on  to  Ik* 
heard,  the  court  declared  said  judgment  to  he  null  and 
void,  and  entered  ah  order  vacating  and  annulling  the 
order  and  sale  of  the  land.  Copies  of  these  orders  are 
set  out  as  exhibits.  On  May  27,  1905,  plaintiff  filed  a 
motion  to  restore  said  cause  to  the  trial  docket,  but  the 
court  denied  the  motion.  Thereafter,  on  March  5,  190G, 
an  alias  writ  of  venditioni  exponas  was  issued  out  of 
the  circuit  court  to  sell  said  lands  on  the  judgment  of 
May  26,  1904,  and  on  Monday,  April  9,  1906,  the  lands 
were  sold,  Wheeler  becoming  the  purchaser  and  re<*eiv- 


Digiti 


zed  by  Google 


362  SUPEEME  COURT  [VoL 

[Wheeler  v.  Strickland.] 

ing  a  sheriff's  deed  therefor  on  June  26,  1906.  It  was 
further  agreed  that  Coombs  was  seised  and  possessed  of 
a  one-third  interest  in  fee  simple  in  said  land,  and  that 
on  March  26,  1904,  Coombs  and  his  wife,  by  mortgage 
to  secure  an  indebtedness  of  f  1,000,  conveyed  the  lands 
to  Alexander  Scott,  which  mortgage  was  duly  recorded 
June  20,  1904.  It  was  further  agreed  that  on  December 
28,  1905,  Ida  Cocroft  became  the  owner  of  said  mort- 
gaged indebtedness  by  assignment,  and  became  seised 
and  possessed  of  said  mortgage,  and  that  Coombs  and 
his  wife  quitclaimed  to  her  by  deed  such  interest  as 
they  possessed,  and  that  Scott  also  executed  to  said 
Ida  Cocroft  a  deed,  all  of  which  papers  appear  to  have 
been  regularly  filed  and  recorded. 

Cooper  &  Cooper^  for  appellant.  The  judgment  was 
rendered  at  a  time  when  Madison  county  was  in  the 
so-called  Sixteenth  Judicial  Circuit,  the  act  creating 
which  was  declared  unconstitutional. — Bd.  of  Rev.  v. 
Codey  141  Ala.  126.  The  court  has  declared  that  judg- 
ments rendered  at  that  time  were  valid,  and  that  a  sub- 
sequent judgment  could  not  be  rendered  for  the  same 
cause  of  action. — State  ex  rel.  v.  Speake,  Judge^  142 
Ala.  87.  If  judgment  No.  1  was  valid  therefore,  appel- 
lant's right  to  recover  cannot  be  questioned,  and  if 
judgment  No.  1  is  invalid,  certainly  No.  2  would  be 
valid.  In  any  event,  the  second  judgment  is  valid  as 
against  collateral  attack. — White  v.  Simpson,  107  Ala. 
386;  s.  c.  124  Ala.  238;  23  Cyc.  1084. 

R.  E.  Smith,  for  appellee.  The  plaintiff  in  the  first 
judgment  had  a  right  to  have  it  set  aside,  and  the  court 
had  authority  to  grant  his  request. — Lee  v.  Houston, 
20  Ala.  301 ;  Kidd  i\  McMillan,  21  Ala.  325.  The  sec- 
ond judgment  fails  to  recite  that  defendant  had  notice 


Digiti 


zed  by  Google 


178.]  OP  ALABAMA.  363 

[Wheeler  v.  Strickland.] 

as  required  by  section  2931,  Code  1907,  which  rendered 
the  judgment  invalid. — Wilmerding  v,  Corbin  Banking 
Co.,  126  Ala.  268;  Goodwater  Warehouse  Co,  v.  Street, 
137  Ala.  621. 

MAYFIELD,  J. — This  is  an  action  of  statutory 
ejectment.  It  was  tried  by  the  court,  without  a  jury, 
upon  an  agreed  statement  of  facts.  Of  this  statement 
the  reporter  will  set  out  parts  sufficient  to  show  the 
merits  of  the  controversy. 

One  Coombs  was  the  common  source  of  title.  Ap- 
pellant claimed  title  through  two  sherilBPs  deeds,  one 
of  date  February  17,  1905,  and  the  other  of  June  25, 
1906.  Both  sales  were  under  venditioni  exponas,  based 
upon  the  same  attachment  proceeding  against  Coombs, 
the  common  source  of  title,  and  in  favor  of  the  Far 
West  Lumber  Company.  The  attachment  proceeding 
was  instituted  January  28,  1904,  against  Coombs,  as  a 
non-resident,  and  levy  was  made  on  the  same  date. 
Judgment  was  rendered,  condemning  the  land,  on  May 
26,  1904.  This  judgment  was  set  aside,  by  the  court 
rendering  it,  on  November  24,  1904,  and  another  judg- 
ment rendered  of  same  date.  On  December  26,  1904, 
another  venditioni  expona;^  issued,  under  which  the 
first  sale  was  made  of  January  13,  1905,  and  deed  was 
made  of  February  17,  1905.  On  May  17,  1905,  the  sec- 
ond judgment  was  vacated  and  set  aside  by  the  court 
rendering  it.  This  was  at  the  instance  of  the  defend- 
ant in  judgment.  On  May  27,  1905,  plaintiff  in  judg- 
ment made  a  motion  to  set  aside  the  order  of  vacation 
of  May  17,  1905,  and  to  reinstate  and  restore  the  judg- 
ment of  November  24,  1904,  which  was  vacated.  This 
motion  was  denied,  and  no  appeal,  mandamus,  or  other 
direct  proceeding  was  had  or  applied  for ;  so  there  was 
on  the  face  of  the  record,  no  judgment  against  Coombs 
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to  support  a  sale.  Notwithstanding  this  condition  of 
the  records,  another  venditioni  exponas  issued,  and  the 
second  sale  and  deed  followed.  This  was  upon  the 
theory  that  the  first  judgment  was  valid,  and  that  the 
order  of  the  court,  made  on  plaintiff's  motion,  setting  it 
aside  and  rendering  another  judgment  (that  of  No- 
vember 24,  1904),  was  void.  This  is  the  chief  conten- 
tion of  the  appellant.  We  cannot  inquire  as  to  this, 
in  a  collateral  proceeding  of  ejectment,  nor  could  the 
trial  court  so  inquire  or  decide — especially  in  this  suit 
of  ejectment,  between  parties  who  were  not  parties  to 
the  attachment  proceedings. 

The  appellant  claimed  through  a  sherilBf- s  de(Ml ;  and, 
to  support  it,  it  was  incumbent  upon  him  to  show  a 
valid  judgment — which  he  failed  to  do,  unless  some  of 
the  orders  or  judgments  of  this  court,  setting  aside  pre- 
vious judgments,  were  void.  The  parties  to  the  attach- 
ment proceedings  were  present,  and  contesttnl  the  grant- 
ing of  these  orders  vacating  and  annulling  former  or- 
ders and  judgments;  and  no  appeal  was  taken  from 
such  orders,  nor  were  they  attempted  to  be  reviewed  or 
corrected  by  any  direct  or  extraordinary  appropriate 
proceeding  before  a  superior  and  revisory  court.  Tlie 
parties  to  that  proceeding  having  failed  to  take  such  ac- 
tion to  correct  or  set  aside  the  judgments  and  orders  of 
the  trial  court,  it  cannot  be  done  in  a  collateral  pro- 
ceeding between  other  parties,  though  the  suit  involves 
the  title  to  property  the  subject-matter  of  the  attach- 
ment proceedings. 

Of  course  the  original  judgment — that  of  May  26, 
1904 — was  not  a  valid  personal  judgment  against  the 
defendant;  he  being  a  nonresident  and  not  appearing. 
— aS^o.  Timber  ct  Inv.  Co,  v,  Creagh,  154  Ala.  283,  45 
South.  6G6;  De  Arman  v,  Massey,  151  Ala.  639,  44 
South.  688.     It  shows  on  its  face  that  it  was  ex  parte. 
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and  in  rem  only,  at  best.  The  party  interested  in  the 
judgment,  the  plaintiff,  appeared  in  court,  and  on  his 
motion  it  was  set  aside  and  annulled,  and  this  long  be- 
fore the  rights  of  the  appellant  attached.  The  plaintiff 
would  not  be  heard  to  question  the  act  of  the  court  in 
doing  that  which  he  asked  and  sought;  and  certainly 
this  appellant,  who  then  had  no  rights  or  interest  in 
the  matter,  existing  or  prospective,  could  not  complain. 

Whether  the  court  properly  rendered  another  judg- 
ment, after  setting  aside  the  first,  we  need  not  now  in- 
quire because  it  is  agreed  that  before  the  rendition  of 
llie  second  judgment,  and  before  the  appellant  acquired 
any  interest  in  and  to  the  property,  the  common  source 
of  title  had  mortgaged  it  to  one  Alexander  Scott, 
through  whom  appellee  claims  title,  and,  further,  be- 
cause the  second  judgment  was  subsequently  set  aside, 
when  both  the  plaintiff  and  the  defendant  were  in 
court,  and  had  been  heard,  and  the  court  subsequently 
declined  to  reinstate  the  judgment,  on  the  motion  of 
plaintiff,  and  no  appeal  or  other  appropriate  action 
was  taken  to  have  any  of  these  orders  or  judgments  re- 
vised, corrected,  or  annulled,  but  all  were  allowed  to 
stand  upon  the  record  of  the  court,  and  are  now  stand- 
ing there,  as  proper  and  valid  judgments  of  a  court  of 
competent  jurisdiction,  and  neither  the  trial  court,  nor 
this  court  on  appeal,  in  a  collateral  proceeding,  will  at- 
tempt to  revise  or  annul  such  proceedings. 

We  find  no  error  in  the  record,  and  the  judgment  is 
affirmed. 

Affirmed.  All  the  Justices  concur,  except  Dowdbll, 
C.  J.,  not  sitting. 
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Shuttle  &  Weaver  Land  &  Improyeineiit  Co. 
V.  Barken 

Ejectment. 

(Decided   November  21,   1912.     60  South.   157.) 

1.  Wills;  Construction;  Trust  Estates. — Where  a  will  creates  an 
executed  trust  effective  without  conveyance,  equity  will  construe 
the  limitations  as  It  would  construe  similar  legal  limitations. 

2.  Same. — ^A  devise  to  a  devisee,  and  the  heirs  born  of  her  body 
creates  at  common  law  a  base,  conditional  or  qualified  fee,  giving 
the  whole  estate  to  the  devisee,  if  unaffected  by  any  inferences  of 
a  different  testamentary  intent,  and  only  limiting  the  line  of  de- 
scent to  the  general  heirs  of  her  body,  the  property  vesting  in  her 
as  in  cases  of  absolute  fee  under  section  3397,  Code  1907. 

3.  Same. — ^Where  a  testator  gave  to  his  son  certain  described  real 
estate  in  trust  for  his  granddaughter  for  her  sole  use,  and  the  heirs 
born  of  her  body,  free  from  any  control  or  liability  for  the  debts  of 
any  husband  she  might  subsequently  have,  and  in  the  event  of  her 
death,  without  living  issue,  the  property  should  go  to  others,  and 
at  the  time  of  the  will  and  testator's  death,  such  granddaughter 
was  an  infant  and  unmarried,  but  subsequently  married,  and  had  a 
child,  the  granddaughter  acquired  an  absolute  fee,  and  a  grantee 
under  a  conveyance  executed  by  her  and  her  husband  acquired 
title. 

4.  Same;  Heirs  of  Body. — In  a  will,  the  words  "heirs  of  the 
body"  are  construed  as  words  of  limitation,  unless  it  clearly  ap- 
pears that  they  are  used  to  designate  individuals,  answering  the 
description  of  heirs  at  the  death  of  a  party,  and  the  words  will  yield 
to  a  clear,  particular  intent  that  the  estate  shall  be  for  life  only. 

T).  Same. — The  term  "heirs"  or  "heirs  of  the  body"  used  in  a  will 
may  properly  be  interpreted  as  being  children,  but  to  so  construe 
them  there  must  be  a  provision  In  the  will  clearly  evincing  an  in- 
tention to  that  end. 

0.  Same;  Intention  of  Parties. — In  construing  a  will,  the  courts 
seek  to  ascertain  the  intention  of  the  testator  by  taking  the  lan- 
guage of  the  will  in  its  natural  sense,  and  by  giving  to  technical 
words  their  technical  meaning,  unless  the  context  furnishes  a  clear 
indication  that  they  are  used  in  a  different  sense. 

Appeal  from  Perry  Circuit  Court. 
Heard  before  Hon.  B.  M.  MiiiLER. 
Ejectment  by  Maggie  E.  Barker  against  the  Shuttle 
&  Weaver  Land  &  Improvement  Company.     Judgment 
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for  plaintiff  and  defendant  appeals.     Reversed  and  re- 
manded. 

Lavender  &  Thompson,  for  appellant.  Under  the 
will  the  grantee  took  an  estate  which  became  absolute 
upon  the  birth  of  the  child  so  far  as  to  enable  the  gran- 
te<^  by  alienation  to  bar  not  only  his  own  child  but  the 
possibility  of  a  reverter. — Jordan  v.  Roach,  32  Miss. 
481;  Smith  v,  Drehcr,  88  Ala.  418;  Tiedman's  Real 
Property,  sec.  45,  et  seq. ;  3  Words  &  Phrases,  2491; 
Terry  v.  Hood,  55  South.  423;  Simmons  v.  Augusta,  3 
Port.  69;  Ilawldns  v.  Sledge,  29  Ala.  489.  The  daught- 
er of  the  first  taker  under  the  will  is  the  plaintiff  in 
this  case.  She  is  the  only  one  who  fits  the  description 
in  the  will,  and  was  not  in  existence  at  the  time  of  the 
execution  of  the  will,  nor  at  the  time  of  the  death  of 
testator. — Machen  v.  Machen,  15  Ala.  373;  Lenoir  i\ 
Raney,  15  Ala.  667;  Ewing  v,  Standifer,  18  Ala.  400; 
Hammer  v.  Smith,  22  Ala.  433;  Isbell  v,  Macklin,  24 
Ala.  315;  Landman  v.  Snodgrass,  26  Ala.  593;  Mason 
V.  Pate,  34  Ala.  379.  The  case  of  Young  v.  Kinnebrew, 
36  Ala.  97,  is  on  all-fours  both  in  fact  and  in  princi- 
ple with  the  case  at  bar.  The  intention,  of  course,  of 
the  donor  must  prevail,  and  the  words  which  he  uses 
are  to  be  taken  in  their  natural  and  proper  senses, 
technical  words  according  to  their  technical  meaning, 
unless  the  context  furnishes  a  clear  intention  to  the 
contrary.  It  follows  then  that  the  gift  of  the  grand- 
daughter and  the  heirs  of  her  body  gave  an  estate  tail 
which  is  raised  to  an  absolute  fee. — Martin  v.  McCrae, 
30  Ala.  116;  Bradford  v,  Howell,  42  Ala.  422;  Smith  v. 
Greer,  88  Ala.  414;  Holt  v,  Pickett,  111  Ala.  362;  Car- 
ter  V.  Crouch,  157  Ala.  470;  Wallace  v.  Hodges,  160 
Ala.  276.  Or  that  the  granddaughter's  title  after  issue 
born  and  living  created  an  absolute    fee    which    was 
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alienated  by  the  deed  of  her  and  her  husband,  and  vest- 
ed in  her  grantee  in  absolute  title. — ^AU  the  authorities 
supra. 

W.  F.  HoGUB,  for  appellee.  Under  the  will  the  grand- 
daughter took  only  a  life  estate  terminable  at  her  death. 
— Wilson  V.  Alston,  25  South.  225;  May  r.  Ritchie,  65 
Ala.  604 ;  Darden  v.  Burns,  6  Ala.  473 ;  sec.  3399,  Code 
1907;  Potrell  v,  Glenn,  21  Ala.  466;  McVay  v.  Ijans, 
27  Ala.  243;  Williams  v.  McConnico,  36  Ala.  30;  Camp- 
bell V,  Noble,  19  South.  28;  Woodley  v.  Finley,  9  Ala. 
716. 

SAYRE,  J. — In  this  case  the  ownership  of  land  is 
in  controversy  between  a  daughter  of  Margaret  Clarissa 
King  and  a  purchaser  from  her.  The  result  depends 
upon  the  meaning  and  effect  to  be  ascribed  to  the  will 
of  Elias  King,  who  died  in  1852.  So  much  of  the  will 
as  affects  the  property  is  as  folows :  *'I  give  to  my  son 
Edwin  W.  King,  in  trust  for  my  beloved  granddaughter, 
Margaret  Clarissa  King,  the  following  described  land, 
viz. :  ( Describing  the  land  in  controversy. )  The  prop- 
erty above  given  to  my  son  Edwin,  in  trust  for  my 
granddaughter  Margaret  Clarissa  King,  is  given  for 
the  sole  and  separate  use  and  benefit  of  my  said  grand- 
daughter and  the  heirs  born  of  her  body  free  from  any 
control  or  liability  for  the  debts  of  any  husband  she 
may  hereafter  have,  and  should  my  said  granddaughter 
die  without  having  issue  unto  her  born  and  living,  then 
I  wish  the  property  above  given  to  her  equally  divided 
among  the  sisters  of  my  said  granddaughter, 
the  sisters  alluded  to  being  begotten  by  my  son  Edwin ; 
the  proceeds  arising  from  working  the  land  and 
negroes  above  given  I  give  to  my  wife  and  son  Edwin, 
after  defraying  all  the  expenses  of  my  said  granddaugh- 
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ter,  until  my  granddaughter  arrives  at  the  age  of  seven- 
teen years,  after  she  reaches  that  age  then  all  the  pro- 
ceeds to  be  applied  for  her  benefit."  At  the  time  of  the 
execution  of  this  will  and  at  the  time  it  was  put  into 
effect  by  testator's  death,  Margaret  Clarissa  King  was 
unmarried  and  under  17  years  of  age.  Later  she  mar- 
ried, and  plaintiff  (appellee),  her  daughter,  was  born  in 
1856.  The  trustee  died  in  1860.  In  1886  Margaret 
Clarissa  King,  then  Margaret  Clarissa  Huey,  and  her 
second  husband,  J.  G.  L.  Huey,  conveyed  the  land  to 
Lovelaces,  from  whom  it  passed  by  mesne  conveyances 
to  defendant,  and  since  that  they,  and  those  holding 
under  them  by  successive  alienations,  including  de- 
fendant, have  been  continuously  in  possession  of  the 
lands  claiming  them  adversely. 

The  question  propounded  to  the  court  in  the  agreed 
case  submitted  to  it  was,  in  substance,  this :  Did  Mar- 
garet Clarissa  King  take  a  life  estate  with  remainder 
to  the  heirs  of  her  body  living  at  the  time  of  her  death, 
as  plaintiff  (appellee)  contended,  or  did  she  take  a  fee 
tail  which  was  converted  into  an  absolute  fee  by  the 
statute  of  1812  or  a  fee  under  the  rule  in  Shelley  Case, 
of  force  in  this  state  at  the  time  of  testator's  death,  as 
defendant  contended? 

After  consulting  the  arguments  of  counsel  and  the 
authorities  cited  in  their  briefs,  and  many  adjudicated 
cases  besides,  our  conclusion  that  Margaret  Clarissa 
(King)  Huey's  deed  under  the  statute  conveyed  the 
entire  fee  to  those  grantees  under  whom  the  defendant 
claims  has  been  determined  on  considerations  which 
will  be  briefly  stated. 

The  will  created  a  trust  estate  for  the  benefit  of  Mar- 
garet Clarissa;  but  the  trust  was  executed,  not  exe- 
cutory— that  is,  no  conveyances  were  to  be  executed  to 
put  it  into  effect — and  in  the  case  of  an  executed  trust 
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equity  will  construe  the  limitations  in  the  same  man- 
ner as  similar  legal  limitations. — Young  v.  Kinnehrew, 
36  Ala.  97. 

The  language  of  the  will  purports  to  give  the  prop- 
erty to  Margaret  Clarissa  King  "and  the  heirs  born  of 
her. body."  There  seems  to  be  no  question  but  that 
at  the  common  law,  in  the  circumstances  which  have 
been  stated,  this  gift,  unaffected  by  any  inferences  of 
a  different  testamentary  intent  to  be  drawn  from  the 
context,  would  have  created  a  base,  conditional,  or  qual- 
ified fee,  giving  the  whole  estate  to  the  donee  and  only 
limiting  the  line  of  descent  to  the  general  heirs  of  the 
donee's  body,  a  fee  tail  general,  and  that  under  the  stat- 
ute of  1812  (section  3397  of  Wx^  Code  of  1907)  it  vested 
in  her  the  same  power  over  the  whole  estate  as  in  cases 
of  pure  and  absolute  fees.  "All  the  modern  cases  con- 
tain one  uniform  language,  and  declare  that  the  words 
*heirs  of  the  body,'  whether  in  deeds  or  wills,  are  con- 
strued as  words  of  limitation,  unless  it  clearly  and  un- 
equivocally appears  that  they  are  used  to  designate  cer- 
tain individuals  answering  the  description  of  heirs  at 
the  death  of  the  party." — 4  Kent,  228;  Young  v,  Kinne- 
hrew,  supra;  Smith  v.  Oreer,  88  Ala.  414,  6  South.  911 ; 
Slayton  v,  Blount,  93  Ala.  575,  9  South.  241.  Appellee 
concedes  this,  but  seeks  an  aflSrmance  on  the  ground 
that  other  parts  of  the  will  explain  that  the  testator  in- 
tended that  Margaret  Clarissa  took  a  life  estate  only 
with  remainder  to  her  children  living  at  the  time  of 
her  death. 

"The  words  'heirs  of  the  body'  will  indeed  yield  to  a 
clear  particular  intent  that  the  estate  shall  be  only  for 
life,  and  that  may  be  from  the  effect  of  superadded 
words,  or  any  expressions  showing  the  particular  intent 
of  the  testator;  but  that  must  be  clearly  intelligible  and 
unequivocal." — Jesspn  v.  Wright,  2  Bli.  50;  10  Eng. 
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Rul.  Cas.  745.  The  terms  "heirs,"  or  "heirs  of  the 
body,-'  may  be  properly  interpreted  as  meaning  "chil- 
dren" ;  but  this  is  not  the  ordinary  and  primary  mean- 
ing of  these  terms,  and  to  so  construe  them  requires 
peculiarities  of  the  instrument,  whether  deed  or  will, 
clearly  evincing  an  intention  to  that  end: — Rosenau  i\ 
Childress,  111  Ala.  214,  20  South.  95.  Such  peculiari 
ties  are  generally  found  in  the  unskillful  use  of  techni- 
cal terms,  importing  inconsistencies  into  the  instru- 
ment. Always  the  intention  of  the  donor  must  prevail 
unless  it  runs  counter  to  established  rules  of  law,  but 
in  ascertaining  that  intention  "the  words  he  uses  are  to 
be  taken  in  their  natural  and  proper  sense,  which  im- 
plies that  technical  words  are  to  be  construed  accord- 
ing to  their  technical  meaning,  unless  a  clear  indica- 
tion is  furnished  by  the  context  that  they  were  used  in 
a  different  sense." — Young  v,  Kinnehrew,  supra.  They 
must  be  accepted  with  the  meaning  which  for  ages  has 
been  affixed  to  them,  and  upon  which  a  rule  of  prop- 
erty has  been  established  and  maintained  wherever  the 
common  law  prevails.  It  is  dangerous,  where  words 
have  a  fixed  legal  effect,  to  suffer  them  to  be  controlled 
without  some  clear  expression,  or  necessary  implica- 
tion.— Jesson  V.  Wright,  supra. 

Here  the  language  used  is  the  technical  language  of 
limitation.  The  will  is  not  artificially  drawn,  nor  is 
there  any  indication  that  the  testator  was  ignorant  of 
the  meaning  of  the  terms  he  used.  The  word  "born" 
neither  added  to  nor  detracted  from  "the  heirs  of  her 
body,"  for  "the  ancestor  during  his  life  beareth  in  his 
body,  in  judgment  of  law,  all  his  heirs;  and  therefore 
it  is  truly  said  that  'Haeres  est  pars  antecessoris' "  (2 
Coke,  Litt.  146),  and  "Expressio  eorum  qusB  tacite  in- 
sunt  nihil  operatur."  There  is  a  limitation  over,  but  it 
is  not  to  the  heirs  or  heirs  of  the  body  of  the  first  donee; 
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it  is  a  limitation  over  by  way  of  executory  devise  to 
the  sisters  of  the  donee  in  the  event  she  should  die  with- 
out  having  issue  then  living.  That  contingency  has 
been  defeated  by  the  failure  of  the  event  upon  which 
it  depended,  no  claim  of  interest  under  it  is  involved, 
and  in  no  event  could  it  have  affected  the  estate  previ- 
ously granted.  The  gift  is  immediate  to  the  heirs  born 
of  the  donee's  body,  and,  if  it  be  assumed  that  the  tes- 
tator intended  thereby  "children,"  still,  unrestricted  by 
any  other  terms  of  the  will,  and  in  the  absence  of  chil- 
dren then  living,  it  created  an  estate  tail. — Sullivan  t*. 
McLaughlin,  99  Ala.  60,  11  South.  447. 

If  the  testator  had  said,  "I  give  this  property  to  my 
granddaughter  and  her  children,"  without  more,  such 
a  devise,  in  the  circumstances  of  this  case,  would  have 
vested  in  her,  under  our  statute,  an  absolute  foe.  Since 
Coke's  time  the  rule  has  been  that  where  lands  are  de- 
vised to  a  person  and  his  children,  and  he  has  no  chil- 
dren at  the  time  of  the  devise,  the  parent  takes  an  es- 
tate tail.  And  the  reason  assigned  for  this  doctrine  is 
that:  "The  intent  of  the  devisor  is  manifest  and  cer- 
tain that  his  children  or  issues  (the  children  or  issues 
of  the  devisee)  should  take,  and  as  immediate  devisees 
thej^  cannot  take,  because  they  are  not  in  rerum  natura, 
and  by  way  of  remainder  they  cannot  take,  for  that  was 
not  his  intent,  for  the  gift  is  immediate;  therefore  such 
words  shall  be  taken  as  words  of  limitation." — Wildes 
Case,  6  Co.  Rep.  17;  10  Eng.  Rul.  Cas.  773.  This  rule 
has  been  frequently  recognized  in  our  own  cases.  Thus 
in  Vanzant  v,  Morris,  25  Ala.  285,  the  court  said: 
"There  can  be  no  doubt  that  a  testator  by  his  will  can 
limit  property,  whether  real  or  personal,  to  one  and  to 
his  children  then  born;  but  a  bequest  to  A.  and  his 
children,  if  A.  has  no  children  either  at  the  time  the 
will  was  made,  or  when  it  takes  effect  by  the  death  of 
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the  testator,  never  has  been  held  to  create  any  interest 
in  after-born  children  as  purchasers." — Smith  v. 
Ashurst,  34  Ala.  309;  Mason  v.  Pate,  lb.  379;  Williams 
V.  McConnico,  36  Ala.  22;  Sullivan  v.  McLaughlin,  su- 
pra; Moore  v.  Lee,  105  Ala.  439,  17  South.  15.  "Thus, 
the  cases  have  established,  it  should  seem,  that  a  devise 
to  a  man  and  his  children,  he  having  none  at  the  time 
of  the  devise,  gives  him  an  estate  tail." — 2  Jar.  Wills 
(6th  Ed.)  p.  385. 

In  order  to  sustain  appellee's  recovery  in  this  case, 
it  is  necessary  not  only  to  hold  that  testator  meant 
"children"  where  he  said  "heirs  born  of  her  body,"  but 
that  by  the  terms  of  an  immediate  gift,  without  more, 
he  intended  a  gift  over  after  the  termination  of  an  es- 
tate for  the  life  of  another.  But  the  conception  of  eith- 
er notion,  or  of  their  concurrence,  can  rest  only  upon 
wanton  assumption.  So  far  as  mere  language  g<M»s, 
there  is  no  indication  of  such  intention.  It  follows  that 
the  will  of  Elias  King  vested  an  absolute  fee  in  his 
granddaughter  ilargaret  riarissa  King,  which  has  pass- 
ed by  mesne  conveyances  to  defendants  in  the  court  be- 
low, appellants  here. 

Appellee  relies  upon  Powell  v.  Glenn,  21  Ala.  458. 
That  case  is  distinguishable  from  this  at  a  number  of 
points.  It  admits,  however,  everything  contended  for 
by  appellant  in  the  case  at  hand.  For  the  purposes  of 
this  case  we  need  only  refer  to  comments  upon  it  in 
the  later  case  of  Young  v,  Kinnehreio,  supra,  where 
McVay  v.  I  jams,  27  Ala.  238,  is  cited  by  the  court. 

In  Williams  v.  McConnico,  36  Ala.  22,  also  urged  by 
appellee,  the  court  expressed  some  dissatisfaction  with 
the  doctrine  of  Wild's  Case,  now  that  the  statute  con- 
verts estates  tail  into  unqualified  fees,  but  recognized 
it  as  still  of  force  in  this  state.  In  that  case  the  gran- 
tor, "wishing  to  make  permanent  support  for  her  and 
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her  children,"  conveyed  to  a  trustee  **for  the  sole  use 
and  benefit  of  my  said  daughter,  Prudence  Richardson 
and  the  heirs  of  her  body  forever;  but  in  case  the  said 
Prudence  shall  die  without  an  heir"  a  limitation  over 
similar  to  that  in  the  case  at  bar.  The  conclusion  that 
the  grantor  meant  "children"  by  "heirs  of  the  body" 
does  not  seem  diflficult,  because  he  used  both  terms  and 
used  them  to  designate  the  same  persons,  thus  clearly 
indicating,  as  the  court  observed,  that  the  instrument 
was  prepared  by  a  person  not  familiar  with  the  precise 
meaning  of  the  technical  phrases  employed — a  consid- 
eration not  to  be  found  in  the  case  at  hand.  In  respect 
to  the  quality  of  the  estate  created  in  the  grantee,  the 
court  said,  "The  vesting  of  the  absolute  property  in 
the  daughter  is  inconsistent  with  the  declared  purpose 
of  the  donor  that  the  gift  was  to  make  permanent  sup- 
port for  her  and  her  children,"  adding  that  this  pur- 
pose "is  best  accomplished  by  holding  that  they  (the 
children)  take,  as  remaindermen,  the  absolute  property 
on  the  death  of  their  mother" — herein  differing  from 
the  case  at  bar,  wherein  it  clearly  appears,  we  think, 
that  the  object  of  the  trust  was  to  exclude  the  marital 
rights  of  any  husband  the  donee  might  have,  and  where- 
in the  further  provision  was  that,  after  the  donee  ar- 
rived at  the  age  of  17  years,  all  the  proceeds  were  to 
be  applied  for  her  benefit. 

In  Wilson  v.  Alston,  122  Ala.  630,  25  South.  225, 
the  grant  was  to  Grace  E.  Wilson  "and  to  the  heirs  of 
her  body  after  her  death."  It  was  held  that  the  con- 
veyance imported  the  creation  of  an  interest  for  life 
and  a  remainder  in  tail — a  clear  case  without  influence 
here. 

Appellee  seems  to  rely  most  confidently  upon  the  case 
of  Campbell  v.  Noble,  110  Ala.  382,  19  South.  28.  That 
case  differed  from  this  in  two  material  respects:  (1)  In 
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form,  as  the  court  says,  the  devise  provided  a  life  es- 
tate with  reiuaiiidor  to  the  heirs  of  her  body;  (2)  with 
obvious  justice  the  court  in  that  case  says  of  the  will, 
which  went  into  effect  in  1850:  "It  was  drawn  by  a 
person  utterly  unskilled  and  incompetent  to  such  a 
task.  Manifestly  no  knowledge  of,  or  regard  to,  the 
meaning  of  technical  terms  existed  or  was  observed. 
Terms  of  different  legal  signification  are  used  indis- 
criminately to  express  the  same  meaning."  On  this 
consideration  and  some  indications  furnished  by  the 
will,  but  without  "enlarging"  its  opinion  by  quoting 
the  language  of  the  will,  the  court  concluded  that 
"heirs  of  the  body,"  as  there  used,  meant  "children." 
Admitting  the  correctness  of  the  court's  ruling  in  the 
last-mentioned  particular,  we  find  no  reason  or  occa- 
sion to  question  the  general  result  of  the  case.  As  we 
read  the  opinion,  it  eoiiccHles  the  correctness  of  those 
propositii3ns  of  law  which  have  determined  our  conclu- 
sion in  the  present  case. 

Reversed  and  renmnded.  All  the  Justices  concur, 
except  DowDELL^  C.  J.,  and  de  Graffeneied^  J.,  not  sit- 
ting; the  latter  being  disqualified. 


Lay  V.  Fuller,  et  al. 

Ejectment. 

(Decided  June  13,  1912.     59  South.  609.) 

1.  Adverse  Possession;  Elements;  Possession  Originally  Permis- 
sive.— ^AVhere  adverse  poKsession  is  relied  on,  and  it  is  shown  that 
the  holding  was  originally  permissive,  claim  of  title  tx)  the  laud 
by  such  permissive  holder  is  not  sufficient  to  change  the  nature 
oj:  his  possession,  unless  his  disclaimer  and  disavowal  of  the  title 
of  the  owner  was  brought  to  the  owner's  knowledge. 

2.  Sam^;  Color  of  Title;  Conveyance. — Where  a  defendant  sets 
up  the  adverse  possession  of  a  grantor,  evidence  of  the  conveyance 
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is  admissible  in  ejectment  to  show  color  of  title,  extent  of  posses- 
sion and  improvement,  although  such  grantor  did  not  hold  ad- 
versely. 

3.  Descent  and  Diatrihution ;  Heirship;  Filiatio^i. — ^The  relation  of 
parent  and  child,  filiation,  may  be  established  by  proof  that  the 
child  has  always  borne  the  name  of  the  father  with  whom  he 
claims  that  relation  and  that  the  father  has  treated  him  as  his 
child. 

4.  Same;  Legitimacy. — General  reputation  and  common  report  in 
the  neighborhood*  is  admissible  to  prove  the  relationship  of  parent 
and  child  and  legitimacy. 

5.  Same;  Presumptions. — Where  filiation  is  established  the  law 
raises  the  presumption  of  legitimacy,  and  the  burden  of  proof  is  on 
the  one  asserting  the  contrary. 

6.  Same;  Evidence. — In  this  case,  the  evidence  is  examined  and 
held  to  conclusively  establish  both  filiation  and  legitimacy,  the  ac- 
tion being  ejectment,  and  the  issue  being  plaintiff's  heirship. 

7.  Charge  of  Court;  Comment  on  Evidence. — Where  plaintifTs 
heirship  was  an  issue  and  several  witnesses  testified  to  plaintiff's 
relationship  to  the  previous  owner,  a  charge  that  the  only  evidence 
as  to  plaintiff's  heirship  was  that  of  one  witness,  is  an  improper 
comment  on  the  evidence. 

8.  Same;  Crcdihility  of  Witnesses. — However  thoroughly  a  witness 
may  be  impeached  his  credibility  at  last  is  for  the  jury,  and  it  is 
improper  to  charge  the  jury  to  disregard  his  testimony,  if  reason- 
ably satisfied  that  he  has  been  successfully  impeached. 

9.  Ejectment;  Erhlrnce. — In  ejectment,  where  the  land  had  been 
conveyed  to  defendant  by  persons  In  possession  without  title,  the 
transactions  between  defendant  and  such  person  are  not  admissible 
against  the  plaintiff. 

10.  Appeal  and  Error;  Harmless  Eror;  Evidence. — Where  a  de- 
fendant had  ao(iuired  land  from  those  in  possession  without  title  the 
admissiv>n  of  evidence,  in  an  ejectment  suit,  that  defendant  had 
paid  money  for  their  dee<is  was  not  harmless. 

Appeal  from  Chambers  Circuit  Court. 

Heard  before  Hon.  S.  L.  Rrewer. 

Ejectment  by  Mary  E.  Lay  against  Charles  L.  Ful- 
ler and  othei-s.  Judgment  for  defendant  and  plaintiffs 
appeal.     Reversed  and  remanded. 

STROTiiEit,  HiNES  &  Filler,  for  appellant.  Evidence 
establishing  the  relation  of  parent  and  child  between 
plaintiff  and  the  former  possessor  of  the  land  was  one 
of  the  facts  neeessary  to  be  proven,  and  this  fact  could 
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be  proven  by  general  reputation  in  the  community  of 
such  relationship,  and  that  it  was  so  recognized  by  the 
father  and  child.  To  render  a  deed  competent  as  a 
muniment  of  title  the  party  offering  it  must  show  a 
chain  of  title  back  to  some  person  in  possession  or  to 
the  government. — Driver  v.  King,  145  Ala.  585;  Jack- 
son L.  Co.  V.  McCrary,  137  Ala.  278;  Florence  B.  &  L. 
Assn.  V.  Chall,  107  Ala.  531.  Counsel  discuss  oHkm* 
assignments  of  error  relative  to  evidence,  and  insist 
that  under  the  evidence  plaintiff  was  entitled  to  a 
judgment  as  a  matter  of  law  for  the  land.  Charge  3 
requested  by  defendant  should  have  been  refused. — T. 
C.  d  L  Co.  V,  Qandy,  160  Ala.  594.  The  credibility  of 
the  witness  is  for  the  jury,  and  the  court  should  not 
have  instructed  them  to  disregard  Gilbert's  testimony  if 
they  believed  he  had  been  impeached. 

N.  D.  Denson^  for  appellee.  It  was  competent  for 
defendant  to  show  how  he  was  claiming,  and  that  he 
was  claiming  as  a  purchaser  under  color  of  title. — Han- 
cock V,  Kelly,  81  Ala.  368;  E.  &  P.  Mfg,  Co,  v,  Gibson, 
62  Ala.  269;  Baron  v.  Baron,  122  Ala.  194.  It  is  com- 
petent for  defendant  to  show  that  he  paid  for  the  deeds 
as  showing  him  to  be  a  purchaser  for  value. — Baron  v. 
Baron,  supra;  Dorian  t\  Wcscovitz,  140  Ala.  283.  It 
was  competent  to  show  the  transaction  between  the 
purchaser  and  his  vendor  notwithstanding  his  vendor 
may  have  had  no  title. — Pearson  v,  Adams,  129  Ala. 
157.  Under  the  evidence  defendant  showed  adverse 
possession  and  was  entitled  to  the  affirmative  charge, 
and  hence,  the  case  should  be  affirmed. — Mizell  v.  So, 
Ry.,  132  Ala.  504. 

SOMERVILLE,  J.— The  action  is  one  of  ejectment 
brought  by  Mary  E.  Lay  against  Fuller  and  others. 
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The  documentary  evidence  adduced  by  plaintiflf  con- 
clusively shows  that  the  land  sued  for  belonged,  after 
October  13,  1852,  to  one  William  H.  Gilbert,  who  died 
some  20  years  before  this  action  was  begun ;  and,  unless 
his  title  was  afterwards  divested  by  adverse  possession 
and  the  statute  of  limitations,  the  land  now  indisput- 
ably belongs  to  his  legal  heir  or  heirs,  so  far  as  the  bill 
of  exceptions  shows. 

The  plaintiflf,  Mary  E.  Lay,  claims  as  the  daughter 
and  heir  of  said  W.  H.  Gilbert;  while  defendant  claims 
as  purchaser  by  deed  from  Ann  D.  Gilbert  and  her  son, 
W.  H.  Gilbert. 

It  is  not  pretended  that  this  W.  H.  Gilbert  owned  or 
claimed  any  interest  in  the  land.  Ann  D.  Gilbert's  re- 
lation to  the  land  is  thus  stated  in  her  own  language  as 
a  witness  for  plaintiflf :  "I  have  lived  on  said  land  over 
50  years.  My  father  and  mother  and  brothers  and  sis- 
ters, we  remained  in  possession  over  50  years  of  said 
land.  I  went  out  of  possession  of  said  land  5  years  ago. 
My  brother,  William  H.  Gilbert,  gave  me  possession, 
and  I  took  possession  on  his  consent.  William  H.  Gil- 
bert owned  said  land  at  the  time  I  took  possession.  He 
lived  on  the  land  when  my  father  and  mother  went 
there.  No;  I  never  claimed  said  land  as  my  own.  I 
never  had  any  agreement  with  any  one  when  I  was  in 
possession  of  said  land.  William  H.  Gilbert  made  an 
agreement  with  my  younger  brother,  A.  T.  Gilbert,  in 
regard  to  the  land,  and  A.  T.  Gilbert  lived  there  until 
he  married  and  left  me  on  the  land;  and  he  continued 
to  keep  up  the  taxes  for  several  years  after  he  left  the 
place.  Then  myself  and  my  two  oldest  sisters  were  left 
on  the  place.  No;  never  had  any  deed  nor  paid  any 
purchase  money  for  said  lands,  and  I  never  claimed 
said  lands."  This  witness'  son,  W.  H.  Gilbert,  testify- 
ing as  a  witness  for  defendant,  stated  that  while  his 
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said  mother  was  on  the  land  he  had  heard  her  say  "it 
was  hers  and  her  sisters';"  and  defendant's  witness 
Meadors  stated  that  at  the  time  Ann  D.  Gilbert  execut- 
ed the  deed  to  defendant,  in  December,  1907,  she  said 
the  land  was  hers. 

It  thus  appears  that  Ann  D.  Gilbert's  possession  was 
permissive  in  its  inception,  and  at  all  times  in  strict 
subordination  to  the  title  of  the  owner,  her  brother,  W. 
H.  Gilbert.  It  does  not  exhibit  a  single  element  of  ad- 
verse possession,  and  hence  could  never  ripen  into  title. 
If  it  be  urged  that  she,  at  some  indefinite  time  during 
her  occupancy,  claimed  that  the  land  was  hers,  and  re- 
peated the  claim  when  she  made  the  deed  to  defendant 
in  1907,  this  nevertheless'  falls  very  far  short  of  even 
tending  to  show  a  status  of  adverse  holding  against  her 
brother,  or  his  legal  heirs. — Potts  v.  Coleman,  67  Ala. 
221,  227.  And,  even  if  it  might  in  ordinary  cases  suffice 
to  do  so,  it  would  be  wholly  ineflScacious  here;  for  an 
actual  permissive  occupant  cannot  convert  a  permissive 
possession  into  a  hostile  and  adverse  possession,  except 
by  a  clear,  positive,  and  continuous  disclaimer  and  dis- 
avowal of  the  title  of  the  owner,  and  the  assertion  of 
a  title  hostile  to  him,  and  brought  to  his  knowledge. — 
Collins  V.  Johnson^  57  Ala.  304,  308;  Jones  v.  Pelham, 
84  Ala.  208,  4  South.  22.  Without  this  the  length  of 
the  occupancy  is  immaterial,  and  does  not  affect  the 
title. — Tillotson  v.  Kennedy,  5  Al.a  407,  39  Am.  Dec. 
330.  There  is  nothing  in  this  record  from  which  any 
sort  of  inference  can  arise  that  these  isolated,  private 
declarations  of  Ann  Gilbert  were  brought  home  to  the 
knowledge  of  her  brother,  the  acknowledged  owner,  by 
whose  permission  and  consent  she  occupied  the  land, 
or  to  his  alleged  daughter  and  heir. 

It  is  clear,  therefore,  that  Ann  Gilbert's  deed  to  de- 
fendant passed  no  title  to  him,  unless  she  is  an  heir  at 
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law  of  her  brother,  William  H.  Gilbert.  And,,  if  plain- 
tiff is  his  legitimate  daughter,  this  alternative  is,  of 
course,  excluded. 

This  deed  to  defendant  was,  however,  admissible  in 
evidence  on  his  suggestion  of  three  years'  adverse  pos- 
session and  valuable  improvements,  not  as  a  muniment 
of  title,  but  as  color  of  title  to  show  the  extent  of  his 
possession.  But  its  use  should  be  limite<l  to  that  con- 
sideration alone. 

It  results  from  what  we  have  said  that  plaintiff  was 
entitled  to  recover  this  land,  if  she  established  her  heir- 
ship to  the  former  owner,  William  H.  Gilbert,  her  al- 
leged father. 

Filiation,  the  relation  of  parent  and  child,  may  l)e 
established  "by  a  satisfactory  combination  of  facts  in- 
dicating the  connection  of  parent  and  child  between  an 
individual  and  the  family  to  which  he  claims  to  be- 
long." "The  principal  of  these  facts  are  said  to  be  that 
the  individual  has  always  borne  the  name  of  his  father 
to  whom  he  claims  to  belong;  that  the  father  has  treat- 
ed him  as  his  child,  and  in  that  character  has  provided 
for  his  education,  his  maintenance,  and  his  establish- 
ment; that  he  has  been  uniformly  received  as  such  in 
society;  and  that  he  has  been  acknowledged  as 
such  by  the  family." — Weatherford  v,  Wcathcrford,  20 
Ala.  548,  56  Am.  Dec.  206. 

And,  it  may  be  added,  the  general  reputation  anil 
common  report  of  the  neighborhood,  as  well  as  in  the 
family,  is  admissible  to  show  both  filiation  and  legiti- 
macy.—5  Cyc.  630,  3,  and  cases  cited.  If  filiation  is 
established,  the  law  raises  the  presumption  of  legiti- 
macy, and  the  burden  of  proof  is  on  the  party  who  as- 
serts illegitimacy  to  prove  it— Weatherford  v,  Weath- 
erford, 20  Ala.  548,  56  Am.  Dec.  206. 
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Excluding  from  consideration  entirely  the  testimony 
of  W.  B.  Gilbert,  one  of  plaintiff's  witnesses  on  this 
issue,  and  whose  credibility  was  strongly  impeached, 
we  are  constrained  to  the  view  that  the  whole  evidence 
shows,  without  dispute,  that  plaintiff  is  the  daughter 
and  heir  of  William  H.  Gilbert. 

Ann  D.  Gilbert,  his  sister,  testified:  "I  know  of 
Mary  E.  Lay,  but  not  personally  acquainted  with  her. 
She  resides  in  Mississippi.  She  is  the  daughter  of  Wil- 
liam H.  Gilbert."  The  relationship  is  stated  as  a  fact, 
and  the  verity  and  conclusiveness  of  the  statement  are 
not  tested  by  any  cross-examination  of  the  witness  by 
defendant.  We  cannot  agree  to  the  argument  of  coun- 
sel that  the  statement  appears  to  be  but  hearsay;  and, 
if  it  were,  it  might  still  be  legitimate  evidence,  and  per- 
fectly satisfactory  in  character,  and,  if  not  disputed, 
conclusive  of  the  fact  of  filiation.  For  a  sister  is  more 
than  likely  to  know  of  such  a  fact — if  not  by  direct 
means,  at  least  through  the  usual  channels  of  family  in- 
tercommunication and  report.  We  are  therefore  of  the 
opinion,  on  the  evidence  before  us,  that  plaintiff  was 
entitled  to  the  general  affirmative  charge,  as  requested, 
and  that  the  trial  court  erred  in  not  instructing  the 
jury  to  find  for  plaintiff  for  the  lands  sued  for,  if  thc»y 
believed  all  the  evidence. 

At  the  request  of  defendant,  the  court  instructed  the 
jury  as  follows :  "The  only  evidence  in  this  case  as  to 
the  heirship  of  the  plaintiff  is  that  which  was  given  by 
the  witness  W.  H.  Gilbert;  and  if  the  jury  are  reason- 
ably satisfied  from  the  evidence  that  said  witness  has 
been  successfully  impeached  the  jury  may  not  consider 
the  evidence  of  said  witness."  This  charge  is  mani- 
festly bad,  first,  in  declaring  there  was  no  other  evi- 
dence of  plaintiff's  heirship  than  that  of  W.  H.  Gil- 
bert; and,  second,  because  it  wholly  excluded  the  tes- 
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timony  of  the  witness  from  the  consideration  of  the 
jury,  if  he  was  successfully  impeached,  and,  in  efifect, 
instructed  the  jury  to  find  for  defendant.  Xo  matter 
how  thoroughly  impeached  a  witness  may  be,  his  credi- 
bility is  for  the  jury  alone  to  determine;  and  they  can- 
not properly  be  instructed  to  disregard  his  testimony. 

The  fact  that  defendant  executed  certain  papers  to 
his  vendors,  Ann  D.  and  W.  H.  Gilbert,  or  that  he  paid 
a  sum  of  money,  at  their  request,  to  a  creditor  of  theirs 
as  part  of  the  purchase  consideration,  or,  in  short,  any 
transaction  between  those  persons,  not  in  the  presence 
of  plaintiff  nor  inspired  by  her,  was  not  relevant  to 
any  issue  material  to  the  determination  of  the  case,  and 
should  have  been  excluded.  Nor  are  we  able  to  aflBrm 
that  the  admission  of  these  facts  for  the  consideration 
of  the  jury  could  not  have  prejudiced  the  jury  unfavor- 
ably to  the  rights  of  plaintiff. 

We  deem  it  unnecessary  to  consider  other  assign- 
ments of  error  based  on  rulings  upon  the  testimony, 
as  the  questions  may  not  recur  on  another  trial. 

For  the  errors  pointed  out,  the  judgment  will  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded.     All  the  Justices  concur. 


Slo8s-She£Field  S.  &  L  Co.  v.  Taff,  et  al. 

Ejectment, 

(Decided  February  17,  1912.    Rehearing  denied  June  29,  1912. 
59   South.   658.) 

1.  Descent  and  Distribution;  Solvency, — Where  it  did  not  appear 
that  intestate,  who  died  in  1S74,  was  insolvent,  the  presumption  la 
that  his  estate  was  solvent,  and  his  lands  vested  in  his  children  as 
his  heirs,  subject  to  the  widow's  right  as  such,  and  her  right,  under 
Acts  1872-3,  p.  04,  to  retain  iwssession,  along  with  the  children,  of 
the  household,  until  the  solvency  of  the  estate  was  determined. 
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2.  Adverse  Possession;  Hostility. — The  possession  of  land  by  a 
widow  from  1874,  the  date  of  the  death  of  her  husband  who  owned 
the  land,  until  1899,  is  presumed  to  have  been  subordinate,  and  not 
hostile  or  adverse  to  the  title  vested  in  the  children  as  heirs  of 
intestate;  dower  not  having  been  assigned  to  her  and  the  pecuniary 
status  of  the  estate  not  having  been  judicially  ascertained. 

8.  Same;  Rights  of  Widoic. — A  widow,  although  occupying  the 
land  out  of  which  she  was  entitled  to  have  dower  assigned,  or  a 
homestead  set  apart,  may  assert  an  adverse  claim  against  the  owner 
of  the  interest  in  excess  of  her  dower  or  homestead  rights. 

4.  Ejectment;  Instruetion. — A  charge  that  at  the  death  of  plain- 
tiflTs  ancestor  title  to  the  land  vested  in  his  heirs,  as  against  de- 
fendant, and  any  statement  made  by  the  widow  of  the  ancestor 
would  not  prejudice  the  right  of  the  heirs,  nor  deprive  them  of 
their  title,  so  long  as  they  resided  on  the  property,  or  had  actual 
possession  of  the  same,  asserted  a  ODrrect,  abstract  legal  proposi- 
tion, and  in  the  absence  of  a  request  for  an  explanatory  instruc- 
tion, was  not  subject  to  complaint  on  account  of  any  misleading 
tendencies. 

5.  Vendor  and  Purchaser;  Bona  Fide  Purchaser. — Possession  of 
land  under  an  unrecorded  deed,  essential  to  place  purchasers  on 
inquiry  as  to  the  possessor's  right  need  not  be  such  adverse  posses- 
sion, as,  if  maintained  for  the  necessary  period,  would  ripen  Into 
title;  it  is  generally  sufficient  if  it  Is  such  visible  possession  as 
would  naturally  suggest  inquiry  to  an  ordinarily  prudent  person  in- 
tending to  purchase,  though  it  must  be  open,  notorious,  exclusive, 
unambiguous  and  unequivocal  as  regards  the  vendor  of  the  pur- 
chaser. 

6.  Same. — Annual  cultivation  of  land  Is  such  evidence  of  posses- 
sion as  will  place  an  intending  purchaser  on  inquiry  as  to  the  pos- 
sessor's rights. 

7.  Mines  and  Minerals:  Mineral  Rights;  Bona  Fide  Purchaser. — 
A  purchaser  of  mineral  rights  in  land  from  one  not  shown  to  have 
been  in  possession  was  put  upon  inquiry  as  to  the  rights  of  others 
claiming  under  an  unrecorded  deed,  where  it  appeared  that  the 
land  had  been  cultivated  by  such  others. 

8.  Same;  Possession. — Possession  of  lands  in  which  minerals  lie 
may  exist  and  be  exercised  of  the  mineral  right  as  distinct  from  the 
surface  right,  or  of  the  surface  right  as  distinct  from  the  mineral 
right. 

9.  Same;  Sale;  'Soticc;  Possession. — The  possession  of  land  by  a 
widow  or  her  agent,  under  a  deed  to  only  the  surface  right,  not 
being  inconsistent  with  her  possession  imder  a  prior  unrecorded 
deed  to  the  whrole  interest  did  not  relieve  one  subsequently  pur- 
chasing from  a  third  party  the  mineral  rights,  of  his  duty  to  make 
such  reasonable  Inquiry  as  would  have  disclosed  the  existence  of 
the  unrecorded  deed. 

(McClellan  and  Somervllle,  J  J.,  dissenting.) 

Appeal  from  Walker  Circuit  Court. 
Heard  before  Hon.  James  J.  Ray. 
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Ejectment  by  W.  P.  Taflf  and  others  against  the  Sloss- 
Sheflfield  Steel  &  Iron  Company.  From  a  judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion.  The 
following  charges  were  given  at  the  instance  of  the 
plaintiff. 

(1)  "The  court  charges  the  jury  that  after  the  death 
of  M.  Taff  the  title  to  the  land  in  controversy  vested 
in  his  heirs  as  against  this  defendant,  and  that  any 
statement  made  by  the  widow  could  not  prejudice  their 
rights,  or  deprive  them  of  their  title,  so  long  as  they 
resided  on  said  property,  or  had  actual  possession  of 
the  same." 

(2)  "The  court  charges  the  jury  that  after  the  death 
of  M.  Taff  the  title  to  the  land  in  controversy  vested 
in  the  heirs  of  M.  Taff  as  against  the  defendant  in  this 
cause." 

The  following  is  the  charge  refused  to  the  defendant : 
"If  you  believe  from  the  evidence  that  the  dispute  be- 
tween Laird  and  Susan  A.  Taff,  with  reference  to  the 
land  in  question,  was  settled  or  quieted  by  the  execu- 
tion of  a  deed  from  Laird  to  Mrs.  Taff,  with  the  con- 
temporaneous understanding  that  the  Taffs  should  hold 
the  surface  and  Laird  the  minerals,  in  settlement  of  all 
differences,  and  that  with  this  understanding  the  Taffs, 
or  their  mother  for  them,  or  in  her  own  right  solely, 
continued  their  possession  of  the  land  for  the  period 
and  in  the  manner  shown  by  the  evidence,  and  claiming 
to  own  and  exercising  acts  of  ownership  only  as  to  the 
estate  described  and  conveyed  by  the  deed  from  Laird 
and  others  to  Susan  A.  Taff,  then  I  charge  you  that 
such  possession  would,  as  to  bona  fide  purchasers  for 
value,  without  notice,  of  the  deed  to  M.  Taff,  be  refer- 
able rather  to  the  deed  to  Susan  A.  Taff,  and  would 
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not  fix  constructive  notice  upon  such  purchaser  of  the 
prior  unrecorded  deed  made  to  M.  Taflf." 

Tillman,  Bradley  &  Morrow^  and  George  L.  Smith, 
for  appellant.  If  the  appellant  comes  within  the  class 
of  purchasers  protected  by  statute  against  unrecorded 
deeds,  its  title  is  superior  to  that  of  appellee,  even 
though  one  or  more  of  the  prior  grantees  in  the  chain 
of  title  from  appellant  to  Laird  did  not  purchase  such 
record  title  for  value  without  notice  of  the  old  deed 
to  M.  Tatl.—Kendrix  v.  Colyar,  143  Ala.  602;  Devlin  on 
Deeds,  sec.  746;  Pom.  Eq.  sees.  754-760.  The  burden 
was  on  appellee  to  show  some  fact  or  circumstances 
suflBcient  to  put  appellant  on  inquiry  which  if  follow- 
ed up  would  have  discovered  such  unrecorded  deed. — 
Ely  V.  Pace,  139  Ala.  298;  Nolan  v.  Farrow,  154  Ala. 
272;  Richards,  et  al.  v.  Steiner  Bros.,  166  Ala.  353. 
Appellee's  possession  was  not  such  as  to  put  appel- 
lant upon  inquiry. — Scotch  L.  Co.  v.  Eage,  132  Ala. 
598;  O^Neal  v.  Prestwood,  153  Ala.  443.  Such  posses- 
sion must  be  actual,  open  and  visible,  not  equivocal  nor 
occasional. — Rankin  Mfg.  Co.  v.  Bishop,  137  Ala.  275; 
Munn  V.  Achey,  110  Ala.  628;  Wells  v.  Am.  Mtg.  Co., 
109  Ala.  430;  47  Atl.  569;  43  Pac.  215;  143  N.  Y.  397; 
Pom.  Eq.  sec.  664.  The  assessment  book  required  by 
sec.  3957,  Code  1869,  is  the  best  evidence  after  the  de- 
struction of  the  assessment  sheets  as  to  the  assessed 
land  for  certain  years. — Anniston  C.  L.  Co  v.  Ed- 
mondson,  141  Ala.  366;  Chastang  v.  Chastang,  141  Ala. 
416;  So.  Ry.  v.  Hall,  145  Ala.  227;  Driver  v.  King,  145 
Ala.  596;  Knight  v.  Hunter,  155  Ala.  341;  N.  J.  E.  566. 
Adverse  possession  was  not  suflBcient  to  constitute 
notice. — Cox  v.  Devinney,  47  Atl.  569;  Goodson  t\  Bros., 
Ill  Ala.  589;  Owen  v.  Moxen,  167  Ala.  615.  Reason- 
able inquiry  would  not  have  disclosed  the  old  deed  to 
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M.  Taflf. — Pom.  Eq.  sec.  616;  Hodges  v.  Winston,  94 
Ala.  576;  87  Am.  St.  Rep.  430;  67  Atl.  187;  72  Atl. 
271;  130  N.  W.  872;  Persons  v.  Adams,  supra:  Thomp- 
kins  V.  Henderson,  83  Ala.  391.  Possession  is  not 
notice  of  rights  of  which  the  possessor  is  ignorant,  and 
to  which  he  could  impart  no  information  on  inquiry. — 
59  N.  E.  391;  117  Pac.  209.;  103  Pac.  1016.  In  this 
connection,  the  court's  oral  charge  was  error. — Whit- 
sett  V,  Bellue,  54  South.  677;  Pollak  v.  Davidson,  87 
Ala.  551;  Ala,  Con.  C.  &  J.  Co.  v.  Heald,  53  South.  162. 
Mrs.  Taflf's  possession  was  under  a  surface  deed,  and 
she  had  no  claims  to  the  minerals. — Sloss-Sheffield  v. 
Hutchison,  144  Ala.  221.  The  court  in  substance  gave 
the  appellees  the  general  charge,  and  the  case  should 
therefore  be  reversed. — Griffin  v.  Hall,  129  Ala.  291; 
69  N.  E.  794. 

F.  A.  Gamble^  for  appellee.  The  kind  or  extent  of 
possession  shown  here  is  referable  to  possession  under 
the  unrecorded  deed. — 2  Pom.  sec.  615,  et  seq. ;  Mc- 
Caskey  v.  Amerine,  12  Ala.  17;  Burt  v.  Cassity,  12  Ala. 
739;  Hendrix  v.  Kelly,  64  Ala.  388;  Sawyer  v.  Baker, 
66  Ala.  292;  Brunson  v.  Brooks,  68  Ala.  248;  Pique  r. 
Avondale,  71  Ala.  91;  Bernstein  v.  Humes,  71  Ala.  260; 
Butler  V.  Thweatt,  119  Ala.  329.  The  question  of 
agency  vel  non  on  disputed  evidence  is  one  for  the 
jury. — ^21  Cyc.  1672  and  cases  cited.  It  was  permissi- 
ble to  prove  the  agreement  among  the  heirs  and  their 
mother  that  she  might  have  the  property  for  her  use 
as  long  as  she  lived  or  cared  to  have  it. — Williams  v. 
Williams,  54  South.  107.  Adverse  possession  cannot 
be  proved  by  general  reputation. — Benje  v.  Craig,  21 
Ala.  151 ;  Beasley  v.  Clark,  102  Ala.  258.  The  claim  of 
the  widow  cannot  be  adverse  to  their  heirs,  unless  she 
disclaims  holding  under  her  right  as  widow,  and  claims 
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title  which  is  brought  home  to  the  heirs. — Trufant  v. 
White,  99  Ala.  526;  Robinson  v.  Allison,  97  Ala.  596; 
Foy  V.  Willhurn,  112  Ala.  160.  The  charge  complained 
of  by  defendant  as  being  refused  to  him  ignores  the  duty 
of  making  reasonable  inquiry  as  to  the  title  or  claim 
under  which  appellees  held  possession  of  the  land. — 
Branson  v.  Brooks,  supra.  A  person  may  claim  land 
under  two  or  more  conveyances  without  any  incon- 
sistency.— Murray  v,  Hoyle,  92  Ala.  559;  Foy  v.  Coch- 
ran, 88  Ala.  353;  Yarbrough  v.  Avant,  66  Ala.  526;  An- 
niston  L.  Co.  v.  Edmundson,  127  Ala.  464.  A  party  in 
possession  under  an  unrecorded  deed  if  in  actual  pos- 
session charges  a  purchaser  with  constructive  notice  of 
possession  and  title. — Authorities  supra.  The  burden 
was  on  defendant  to  prove  a  purchase  for  value  with- 
out notice. — Bynum  v.  Gold,  106  Ala.  427;  Steiner  v, 
Clisby,  95  Ala.  91.  Ejectment  lies  to  recover  minerals 
and  mineral  interest  in  land. — Ala.  8.  L.  Co.  v.  Thomp- 
son, 104  Ala.  570;  Moragne  v.  Moragne,  143  Ala.  459. 

McCLELLAN,  J. — The  action  is  statutory  ejectment 
to  recover  the  mineral  interest  only,  instituted  by  ap- 
pellees against  appellant. 

The  common  source  of  title  asserted,  respectively, 
was  James  I.  Laird.  In  1871  he  conveyed,  plaintififs 
claim,  the  entire  interest  in  the  land  described  in  the 
complaint  to  Micheal  Taflf.  Taflf  moved  on  the  land 
and  there  died  in  1874.  It  not  appearing  that  Taffs 
estate  was  insolvent,  allowing  the  presumption  of  its 
solvency,  under  the  statutes  then  in  force  (Acts  1872- 
73,  pp.  64-69),  this  tract  must  be  "held,  considered,  and 
treated  as  a  part  of  the  real  estate  of  the  decedent 
without  reference  to  this  act."  Accordingly  the  title 
vested  in  the  heirs  (children)  of  M.  Taflf,  subject  to  the 
widow's  (Susan  Taflf 's)  rights  as  such,  and  the  right, 
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under  the  statute  cited,  to  retain  possession,  along  with 
the  children  of  the  household,  until  the  solvency  of 
the  estate  was  determined.  Dower  does  not  appear  to 
have  ever  been  assigned  to  the  widow;  nor  does  it  ap- 
pear that  the  financial  status  of  the  estate  was  ever 
judicially  ascertained.  In  consequence,  the  assump- 
tion being  that  title  passed  under  the  deed  to  M.  Taflf, 
the  widow's  right  to  possession  throughout  the  long 
period  since  1874,  through  1899,  is  apparent;  and  such 
possession,  in  the  absence  of  proof  to  the  contrary,  was 
in  subordination,  not  hostile  or  adverse,  to  the  title 
vested  in  the  heirs  upon  M.  Taff's  decease. — Robinson  v. 
Allison,  97  Ala.  596,  12  South.  382,  604. 

Pending  this  possession,  the  widow  received,  for  a 
recited  valuable  consideration,  a  conveyance  from 
James  I.  Laird  of  the  surface  interest  only  in  this 
land;  the  mineral  being  reserved  in  the  instrument. 

The  deed  of  1871  to  M.  Taflf  was  recorded  in  190N. 
That  of  1881  to  the  widow  was  recorded  in  1902.  De- 
fendant (appellant)  bought  the  mineral  in  the  land 
from  Rucker  and  others  November  3,  1899.  The  de- 
fendant invoked  on  the  trial  the  protection  accorded 
purchasers  for  value,  and  without  notice,  against  unre- 
corded instruments  and  equities.  That  doctrine  is 
again  pressed  here. 

It  is  insisted  for  defendant  (appellant)  that  no  such 
possession  existed,  at  the  time  of  the  purchase,  as  laid 
upon  the  defendant  the  duty  of  inquiry;  but,  if  so,  the 
observance  of  that  duty  of  inquiry  would  not  have 
availed  to  discover  the  existence  of  the  unrecorded  deed 
from  Laird  to  M.  Taflf. 

The  possession  of  land  essential  to  give  rise  to  that 
duty  of  inquiry  on  the  part  of  a  purchaser  need  not  Ik* 
such  an  adverse  possession  as,  if  maintained  for  the 
necessary  period,  would    ripen    into    title. — Smith    v. 
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Jackson,  76  111.  254.  It  is  generally  sufficient  if  it  is 
such  a  visible  possession  as  would  naturally  suggest 
inquiry  upon  the  part  of  an  ordinarily  prudent  per- 
son intending  to  purchase,  though  it  must  be  open,  no- 
torious, and  exclusive,  as  regards  the  purchaser's  ven- 
dor, and,  in  consequence,  unambiguous  and  unequivo- 
cal.—OWeaZ  V,  Presticood,  153  Ala.  443,  449,  450,  45 
South.  251 ;  Simmons  Creek  Co,  v.  Doran,  142  U.  S.  417, 
442,  443,  12  Sup.  Ct.  239,  35  L.  Ed.  1063;  23  Ency.  Law, 
pp.  504-506.  The  annual  cultivation  of  land  is  one  of 
the  recognized  evidences  of  a  possession  giving  rise  to 
the  duty  of  inquiry  by  an  intending  purchaser. — Knox 
V.  Thompson,  1  Litt.  (Ky.)  351,  13  Am.  Dec.  240; 
Lyman  v.  Russell,  45  111.  281;  Roussain  v,  Norton,  53 
Minn.  560,  55  N.  W.  747.  It  is  the  fact  of  the  posses- 
sion l)eing  "out  of  the  vendor  and  held  by  another"  that 
inspires  the  duty  of  inquiry  imposed  by  law  on  the  in- 
tending purchaser. — Poirell  v.  AUred,  11  Ala.  318; 
Strickland  v,  Nance,  19  Ala.  233;  Tutwiler  v.  Montgom- 
ery, 73  Ala.  263,  268,  269  (see,  for  qualification  of  this 
decision  on  the  particular  point  there  noted.  Griffin  v. 
Hall,  129  Ala.  289,  29  South.  78,3)  ;  McCarthy  v.  Nicrosi, 
72  Ala.  332,  47  Am.  Rep.  418;  lirunson  v.  Brooks,  68 
Ala.  348. 

With  respect  to  the  matter  of  actual  possession,  Mr. 
Perkins,  the  land  agent  of  the  appellant  in  1899  and 
subsequently,  testified:  "The  first  time  I  was  on  the 
land  was  in  1899,  prior  to  the  execution  of  this  deed 
[to  the  appellant,  we  interpolate].  There  was  no  one 
living  on  the  land  at  that  time.  I  found  a  small  por- 
tion of  the  land  that  looked  like  it  had  been  grown  in 
grain  of  some  kind,  oats  or  wheat;  but  I  don't  think 
there  was  anything  else  in  cultivation.  Possibly  some 
of  it  was  used  for  a  pasture,  about  six  or  seven  acres. 
The  land  was  in  woods,  except  a  small  portion  of  it 
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had  been  cleared  and  grown  up  again.  The  land  lying 
out  had  become  badly  washed.  There  were  no  build- 
ings on  it.  There  had  been  a  house  on  it ;  but  was  not 
there  at  that  time.  *  *  *  I  did  not  say  there  was 
growing  crop  on  the  land ;  I  said  the  stubble  was  there, 
The  land  did  not  look  as  if  it  had  been  cultivated.  I 
said  it  looked  like  it  had  had  a  crop  of  grain  on  it,  and 
the  stubble  was  still  there.  That  was  after  the  execu- 
tion of  the  deed.  »  ♦  »  i  was  first  on  this  land  in 
1899,  about  the  last  of  July,  or  between  the  1st  of  July 
and  the  last  of  August,  and  again  between  that  time 
and  the  1st  of  November.  ♦  »  »  The  land  looked 
as  if  something  had  been  sown  on  it  that  year,  and  had 
been  cut  off;  it  had  the  appearance  of  having  been  cut 
oflf  that  year." 

No  possession  of  the  defendant's  vendors  being 
shown,  there  is  no  room  for  doubt,  we  think,  that  the 
stated  duty  of  inquiry  arose.  If  this  duty  had  been, 
with  reasonable  diligence,  pursued,  would  it  have  led 
to  the  discovery  of  the  rights  flowing  from  the  unrecord- 
ed deed  to  M.  Taflf  from  Laird? 

In  Hodffcs  V,  Winston,  94  Ala.  576,  580,  10  South. 
535,  537,  it,  is  said  "that  possession  is  notice  to  a  sub- 
sequent purchaser  only  of  the  right  or  title  in  or  by 
which  the  possession  is  held."  This  is  the  more  modern 
doctrine  prevailing  here.  At  an  earlier  period  the  rule, 
in  this  respect,  seems  to  have  been  otherwise. — Poirell 
V,  Allred,  11  Ala.  318;  Strickland  v.  Nance,  19  Ala.  233; 
Tutwiler  v.  Montgomery,  73  Ala.  263,  268,  269.  Not- 
withstanding the  earlier  view,  we  feel  bound  to  now 
accept  the  stated  doctrine,  in  the  particular  quoted,  of 
Hodges  v.  Winston,  supra.  No  inquiry  by  the  defend- 
ant appears  to  have  been  made,  otherwise  than  through 
the  inspection  of  the  records,  which  showed  an  unbrok- 
en chain  of  title  to  the  mineral  from  Laird  to  defend- 
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ant's  grantors,  and  the  tax  assessment  records  back  to 
1890,  from  which  no  condition  of  title,  or  right,  or 
claim,  to  the  mineral^  adverse  to  that  of  defendant's 
grantors,  appeared. 

There  can  be  no  questioning  the  fact  that  a  widow, 
though  occupying  lands  out  of  which  she  is  entitled  to 
have  dower  assigned  or  homestead  set  apart,  may  'as- 
sert an  adverse  claim  against  the  owner  of  the  inter- 
est in  excess  of  her  dower."  or  homestead  rights. — Rob- 
inson i\  Allison,  97  Ala.  496,  601,  12  South.  382,  604. 
Nor  can  there  be  any  doubt  that  possession  of  land 
in  which  mineral  lies  may  exist  and  be  exercised  of  the 
mineral  as  distinct  from  the  surface,  or  of  the  surface 
as  distinct  from  the  mineral. — Hooper  v.  Bankhead, 
171  Ala.  626,  54  South.  549 ;  L.  cG  .V.  R.  R.  Co.  v.  Masscij, 
130  Ala.  156,  33  South.  896,  96  Am.  St.  Rep.  17. 

Under  the  evidence  in  this  record,  heeding  the  quot- 
ed doctrine  of  Hodges  v.  Winston,  supni,  with  respect 
to  the  reference*  of  the  effect  of  the  notice  to  the  right 
or  title  or  claim  under  which  that  possession  is  held, 
the  opinion  is  entertained  that  it  was  a  question  for 
the  jury  whether  Susan  Taflf's  possession  was  of  entire 
interest  in  the  land  as  widow,  or  whether  her  posses- 
sion was  of  the  surface  only,  and  that  under  claim  at- 
tributed alone  to  the  Laird  deed  to  Susan  Taflf,  of  De- 
cember 16,  1881.  There  is  no  occasion  to  rehearse  the 
testimony  tending  to  support  a  finding  either  way.  And 
if  the  finding  of  the  jury  was  that  the  possession  was 
the  possession  so  held,  at  the  time  of  the  purchase  by 
defendant,  was  not  notice  of  the  unrecorded  deed  to 
M.  Taflf,  nor  of  the  rights  or  titles  consequent  upon 
that  deed.  The  court,  in  its  oral  charge,  took  this  view, 
and,  in  consequence,  submitted  those  inquiries  for  the 
jury's  determination. 
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Charge  1,  given  at  the  instance  of  plaintiffs,  assert- 
ed, when  abstractly  considered,  a  sound  legal  proposi- 
tion. When  referred  to  the  issues  indicated,  it  may 
have  been,  at  most,  calculated  to  mislead  the  jury.  If 
so,  the  defendant's  remedy  to  avoid  that  effect  was  to 
ask  explanatory  instructions.  The  like  observation 
may  be  made  with  respect  to  charge  2,  given  for  plain- 
tiffs. 

Exception  was  taken  to  this  portion  of  the  oral 
charge  of  the  court :  '*You  can  judge  for  yourself,  using 
your  own  experience  in  life,  whether  or  not  she  claimed 
under  these  deeds."  Under  the  authority  of  Sloss-Sfief- 
field  Steel  ci  Iron  Co.  v.  Hutchison,  144  Ala.  221,  40 
South.  114,  treating  charge  4  there  refused  to  defend- 
ant, error  infected  the  quoted  extract  from  the  oral 
charge,  in  that  the  experience  allowed  to  be  invoked 
by  the  jury  was  not  limited  to  the  experience  common 
to  men  in  their  station. 

According  to  the  view  prevailing  in  the  Hodges-Win- 
ston Appeal,  94  Ala.  576,  10  South.  535,  Susan  Taff's 
possession  could  not,  for  the  purpose  of  affording  con- 
structive notice  to  purchasers,  be  referred  to  both  her 
right  of  possession  as  widow  and  to  that  claimed  under 
the  deed  of  1881,  provided,  of  course,  she  claimed  pos- 
session under  the  latter  instrument.  The  latter  instru- 
ment appears  to  have  been  the  product  of  an  independ- 
ent transaction,  and,  if  availed  of  to  support  a  claim 
to  possession  thereunder,  was  inconsistent  with  the 
rights  of  the  widow,  as  such,  to  the  surface  of  the  land. 
In  consequence,  the  court  erred  in  advising  the  jury 
that  the  possession  might  have  been  referred  to  both 
deeds.  Furthermore,  if  she,  in  fact,  claimed  under  the 
deed  of  1881,  purporting  to  convey  the  surface  only,  it 
follows  necessarily  that  such  possession  did  not  com- 
prehend the  mineral;  and,  in  further  consequence,  if 
her  possession  was  so  restricted  to  the  surface,  there 
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was  in  fact  no  possession  of  the  mineral  wherefrom  to 
impute  constructively  notice  to  the  defendant  of  the 
rights  attending  the  conveyance  to  M.  TaflP.  The  court 
therefore  erred  in  refusing  charge  23,  requested  by  de- 
fendant. Charge  3,  given  for  defendant,  is  not  a  sub- 
stantial duplicate  of  charge  23,  erroneously  refused,  as 
stated. 

No  relevancy  of  the  proffered  testimony  with  respect 
to  the  repute  and  notoriety  of  the  asserted  fact  that 
Susan  Taflf  claimed  the  surface  only  of  the  half-quarter 
section  described  in  the  complaint  appears.  Such  evi- 
dence is  held  admissible  in  cases  where  adverse  pos- 
session is  an  issue;  and  so  upon  the  ground  that  it  may 
afford  the  basis  for  an  implication  of  notice  to  the  true 
owner.  To  this  effect  is  Henry  v.  Brown,  143  Ala.  458, 
39  South.  325,  among  others. 

Chief  Justice  Dowdell  and  Justices  Simpson^  Andeu- 
SON,  Mayfibld^  and  Sayrb^  are  of  the  opinion  that  the 
court  did  not  err  in  the  particulars  which  the  writer 
points  out.  They  hold  that  there  is  no  error  in  the 
record,  and  accordingly  the  judgment  is  affirmed.  It 
is  their  opinion  that  proper  inquiry  would  have  dis- 
covered the  existence  of  the  unrecorded  deed  to  M. 
Taff;  and  that  the  widow's,  or  her  agent's  possession, 
even  under  the  deed  of  1881,  was  not  inconsistent  with 
a  possession  under  the  deed  of  1871  to  M.  Taff.  They 
further  hold  that  the  stated  doctrine  of  Hodges  v.  Win- 
sion,  supra,  is  not  applicable  in  this  case;  and  so  for 
the  reason  that  the  40  iicres  held  by  Winston  was  a  dis- 
tinct subject  of  possession  from  the  other  lands  involv- 
ed in  that  contest. 

The  judgment  is  affirmed. 

Dowdell,  C.  J.,  and  Simpson,  Anderson,  Mayfield, 
and  Sayrb,  JJ.,  concur.  McClellan  and  Somerville, 
JJ.,  dissent. 
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•Cook,  et  al.  v.  Court  County  Commissioners 
Walker  County 

Certiorari  to  Quash  Stock  Law  District, 

(Decided  June  29,  1912.     59  South.  488.) 

1.  CertioraH;  Returns;  Surplusage. — ^While  the  court  has  the 
power  to  strike  irrelevant  parts  of  a  return  to  certiorari,  the  better 
practice  is  to  disregard  such  matters  as  surplusage,  and  the  refusal 
qf  the  court  to  strike  on  motion  cannot  be  made  the  subject  oH 
complaint  by  petitioner. 

2.  Same;  Return;  Jurisdiction. — Where  the  transcript  of  the  re- 
turn to  certiorari  shows  jurisdiction  in  the  inferior  tribunal,  the 
revisory  court  will  not  quash  its  proceedings  for  mere  Irregularity 
or  defect. 

3.  Same;  Effect. — ^The  record  as  returned  by  an  inferior  court 
upon  certiorari  imports  absolute  verity,  and  is  conclusive  on  the 
matter  of  that  tribunal's  jurisdiction,  for  if  jurisdictional  facts  do  not 
appear  they  cannot  be  supplied  by  mere  gratuitous  assertions  In 
the  return  or  by  parol. 

4.  Safne;  Irregularity. — When  the  return  to  a  certiorari  is  merely 
irregular  or  informal,  a  further  return  should  be  caused  to  be  made, 
or  an  amendment  required,  rather  than  the  writ  or  petition  be  dis- 
missed. 

5.  Sam>€. — A  return  to  a  writ  of  certiorari  when  irregular  or  in- 
formal may  be  corrected  on  the  motion  of  either  party  or  by  the 
court  upon  its  own  motion,  and  a  demurrer  thereto  is  improper. 

6.  Same. — The  return  to  a  writ  of  certiorari  should  consist  of  a 
full  transcript  of  the  record  or  proceeding  sought  to  be  reviewed, 
and  should  contain  all  papers  responsive  to  the  writ. 

7.  Same;  Office. — The  principal  office  of  the  common  law  writ  of 
certiorari  is  to  control  the  action  of  an  inferior  tribunal  and  keep 
it  within  its  jurisdiction. 

vS.  Animals;  Stock  Law  'District;  Jurisdiction;  Record. — Where 
the  record  showed  that  a  large  number  of  landowners  signed  a 
petition  which  was  filed  in  the  court  of  county  commissioners,  and 
that  a  sum  of  money  was  deposited  to  defray  the  expenses  of  the 
election,  and  recited  that  the  court  found  such  land  owners  to 
constitute  a  majority  of  the  freeholders  of  fhat  section,  and  ordered 
the  holding  of  an  election  to  ascertain  whether  stock  should  be 
prohil)ited  from  running  at  large  in  that  district,  these  facts  are 
suflficit'nt  to  establish  the  Jurisdiction  of  the  court  as  against  attack 
on    certiorari. 

Ai»i'EAL  from  Walker  Law  and  Equity  Court. 
Heard  before  lion.  T.  L.  Sowbll. 
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Common-law  certiorari  by  Wm.  Cook  and  others  to 
the  Court  of  County  Commissioners  of  Walker  County 
to  quash  an  order  establishing  the  stock  law  district. 
From  a  decree  dismissing  the  writ,  petitioners  appeal. 
Affirmed. 

The  return  to  the  writ  showed  69  signers  to  a  peti- 
tion alleging  that  they  were  bona  fide  freeholders  resid- 
ing in  precinct  Xo.  4,  and  owning  a  freehold  estate  in 
said  precinct,  but  not  alleging  that  they  constitute  a 
majority  of  the  freeholders  of  said  beat  or  precinct, 
asking  that  an  election  l>e  held  to  ascertain  whether  or 
not  a  majority  of  the  qualified  electors  desire  or  favor 
a  law  prohibiting  stock  from  running  at  large  in  said 
precinct.  The  judge  found  that  they  constituted  a  ma- 
jority of  the  bona  fide  freehold(*rs  residing  in  said  pre- 
cinct and  ordereil  an  election,  uiK)n  compliance  with 
the  statutory  provision,  and,  in  accordance  with  the 
statutes  made  and  providcHl,  s<*t  a  day  for  the  election 
and  appointed  managers  and  clerks  and  a  returning  of- 
ficer. The  return. also  showed  an  election  held  wherein 
77  voted  stock  law  and  61  vottnl  no  stock  law.  The 
return  also  showed  a  proper  order  and  judgment  es- 
tablishing stock  law  in  said  precinct,  and  finding  that 
it  was  outside  of  an  incorporation  town  or  city.  Ob- 
jection to  the  return  was  taken  by  motion  to  strike  the 
paper  purporting  to  be  the  petition,  and  also  striking 
the  order  establishing  the  district,  for  various  infirm- 
ities noted  in  the  motion. 

Ray  &  CooNEB^  for  appellant.  Xo  brief  reached  the 
Reporter. 

Bankhead  &  Bankhead^  for  appellee.  The  purpose 
of  a  common  law  certiorari  is  to  review  proceedings 
as  they  appear    of    record    in    the    inferior    court. — 
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Commissioners  Court  v.  Wilborn,  155  Ala.  195.  The 
order  was  made  on  a  joinder  of  the  two  petitions  filed, 
and  was  sufficient  on  certiorari. — Sec.  3312,  Code  1907; 
Martin  v.  Crook,  155  Ala.  199.  Nothing  is  intended  to 
be  without  the  jurisdiction  of  a  court  of  general  ju- 
risdiction, but  that  which  ap[)ears  specifically  to  be  so. 
— Petttis  V.  McLanahan,  55  Ala.  52.  The  effect  of  sec- 
tion 3312,  Code  1907,  is  to  abrogate  the  rules  attempted 
to  be  applied  by  appellant. 

MAYFIELD,  J. — This  is  common-law  certiorai'i,  to 
quash  or  annul  the  proceedings  had  in  the  ccmimissioii- 
ers'  court  of  Walker  county,  by  which  a  stock  law  dis- 
trict for  beat  4  of  that  county  was  (»stablish(Ml.  The 
law  and  equity  court  of  Walker  county  awarded  its  fiat 
or  allocatur  to  the  commissioners'  court,  on  the  peti- 
tion of  the  appellants.  The  commissioners,  in  response 
to  the  writ,  answered  by  certifying  a  trans(rii)t  of  the 
proceedings  establishing  the  stock  law  district.  On 
the  hearing  after  the  proceedings  were  so  certified,  the 
law  and  equity  court  declined  to  quash  the  procetMl- 
ings  in  the  commissioners'  court,  and  dismissed  the 
petition  of  appellants.  From  that  order  the  petition- 
ers prosecute  this  appeal. 

The  fii'st  seven  assignments  of  error  go  to  the  refu- 
sal of  the  lower  court  to  sti'ike  certain  i^arts,  and  the 
whole,  of  the  return  made  by  the  commissioners'  ccmrt 
to  the  writ.  The  appellants  can  take  nothing  by  these 
assignments.  While  the  court,  we  suppose,  might  strike 
parts  or  the  whole  of  a  return,  if  the  matter  certified 
is  improper,  surplusage,  and  wholly  irrelevant  and  in- 
sufficient, yet  it  is  not  error  for  the  coui't  to  decline  to 
so  strike.  The  result  is  that  if  the  proceedings,  or  the 
transcript  thereof,  is  insufficient  to  show  jurisdiction 
on  the  part  of  the  commissioners'  court  to  establish  the 
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district  as  the  statute  directs,  the  revisory  court  will 
quash  and  annul  the  proceedings  establishing  the  dis- 
trict, in  accordance  with  the  petition.  If  the  proceed- 
ings show  mere  irregularities  or  defects  not  going  to 
the  jurisdiction  of  the  commissioners'  court,  then  the 
proceedings  are  not  absolutely  void,  and  will  not  and 
should  not  be  quashed. 

The  return  should  consist  of  a  full  and  complete 
tranrcript  of  the  record  or  proceedings  sought  to  be  re 
viewed  if  the  writ  so  orders,  for  the  reason  that  the 
trial  is  on  the  answer  and  return,  and  is  limited  to  an 
inspection  of  the  record  as  returned  and  not  upon  an 
issue  of  fact  as  to  what  the  parties  claim  by  parol  the 
record  will  or  should  show.  While  the  order  is,  often, 
to  send  up  the  record,  a  certified  and  authenticated 
transcript  thereof  is  usually  what  is  sent  up.  But 
sometimes,  and  in  some  cases  there  is  a  peremptory 
command  to  send  up  the  record  itself.  This,  however, 
is  unusual.  The  transcript  so  certified  and  sent  up  is 
treated  as  the  record.  The  return  should,  of  course,  be 
responsive  to  the  writ  and  should  fully  answer  the  al- 
legations in  the  petition  for  the  writ.  It  should  not 
contain  papers  or  proceedings  which  do  not  or  cannot 
constitute  a  part  of  the  record  which  is  to  be  reviewed; 
and,  if  the  return  contains  such  matters,  the  court  will 
disregard  it  or  treat  it  as  surplusage;  or  it  may  strike 
out  such  matter.  But  it  is  said  by  the  textwriters  on 
the  subject  that  this  latter  mode  is  rarely  resorted  to, 
and  that  the  better  practice  is  to  simply  disregard  such 
matters,  for  the  reason  that  there  is  danger  of  strik 
ing  out  parts  of  the  return  that  were  propc^rly  con- 
tained therein,  and  no  possible  harm  can  result  from 
surplusage  which  is  disregarded. — i  Ency.  PI.  &  Pr  p. 
219. 
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The  principal  oflSce  of  the  common-law  writ  of  cer- 
tiorari is  to  control  the  action  of  inferior  tribunals  and 
keep  them  within  their  jurisdiction. 

The  record  as  returned  by  the  inferior  court  or  trib- 
unal imports  absolute  verity  and  is  taken  as  conclusiye, 
and,  for  the  purpose  of  contradicting  the  return,  mat- 
ters not  contained  therein  will  not  be  considered. 

If  the  return  shows  that  the  inferior  tribunal  has  ju- 
risdiction, this  is  conclusiye,  and  assignments  for  want 
of  jurisdiction  are  not  allowed. 

If  the  jurisdictional  facts  do  not  appear  from  the 
record,  they  cannot  be  supplied  by  mere  gratuitous  as- 
sertions in  the  return  nor  by  parol.  If,  however,  the 
return  is  merely  informal  or  irregular,  the  better  prac- 
tice is  not  to  dismiss  the  writ  or  petition,  but  to  re- 
quire an  amendment  of  the  return,  or  further  return 
to  be  made.  If  the  return  is  not  specific  or  omits  mat- 
ters which  ought  to  be  returned,  a  further  return  to 
specify  or  complete  the  return  should  be  ordered.  But 
if  the  same  result  would  necessarily  follow  with  as 
without  the  further  return,  then  of  course  it  would  be 
useless  to  order  it. 

A  further  return  in  proper  cases  may  be  made  by  the 
court  ex  mero  motu  or  on  motion  of  either  party.  Such 
matters  are  largely  within  the  discretion  of  the  court, 
as  the  issuance  of  the  order  originally  is  largely  mat- 
ter of  discretion. 

It  is  not  a  proper  practice  to  demur  to  a  return  of  the 
writ  of  certiorari.  We  have  above  pointed  out  the 
proper  practice.  It  is  expressly  stated  in  the  texts  and 
decisions  that  an  objection,  that  matters  de  hors  the 
record  are  contained  in  the  record,  cannot  be  taken  by 
demurrer. — 4  Ency.  PI.  &  Pr.  219. 

Section  3312  of  the  Code  now  reads  as  follows: 
"The  commissioners'  court  possesses  original  and  un- 
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limited  jurisdiction  in  relation  to  the  establishment, 
change,  or  discontinuance  of  roads,  bridges,  causeways, 
ferries,  and  stock  law  districts  within  the  county,  ex- 
cept where  otherw'ise  provided  by  law,  to  be  exercised 
in  conformity  with  the  provisions  of  this  Code." 

The  two  petitions  filed  in  this  case,  we  hold  conferred 
jurisdiction  upon  the  commissioners'  court  to  act,  and 
the  record  shows  that  they  found  the  necessary  facts  to 
authorize  the  holding  of  the  election ;  and  that  however 
irregular  the  proceedings,  they  are  not  absolutely  void, 
and  the  court  properly  declined  to  quash  the  same. 
While  the  petition  does  not  in  terms  allege  that  a  ma- 
jority of  the  landowners  signed  the  petition,  and  does 
not  in  terms  allege  that  the  petitioners  have  deposited 
money  sufficient  to  defray  the  expenses  of  holding  such 
election,  it  does  show  that  the  petition  was  signed  by  a 
great  number  of  landowners;  and  the  court  found  that 
they  constituted  a  majority,  as  the  statute  requires,  and 
that  the  petition  had  been  filed  as  prescribed.  Whether 
those  signing  constituted  a  majority  of  those  qualified 
to  sign  such  petition,  and  whether  the  amount  of  money 
deposited  was  sufficient,  would  also  be  matters  prima 
facie  for  the  court  to  decide;  and  the  record  recites 
that  all  of  these  requisites  were  complied  with,  and 
therefore  the  proceedings  were  not  absolutely  void  and 
should  not  be  quashed. — Martin  v,  Crook^  155  Ala.  199, 
46  South.  482. 

Affirmed.  All  the  Justices  concur,  except  Dowdell^ 
C.  J.,  not  sitting. 
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Standard  Oil  Company  v.  The  State. 

Violating  Revenue  Laio. 

(Decided  June  12,  1912.     59  South.  667.) 

1.  Statutes;  Certainty;  Oil  Tanks;  Taxation. — ^That  provision  of 
Acts  1911,  p.  176,  section  23,  providing  that  those  using  oil  tanks 
shall  pay  an  annual  tax  *on  each  tanlc  of  more  than  100  gallons 
capacity,  $2.50.  In  all  other  places,  on  each  tanlt  of  more  than 
100  gallons  capacity  $5.00,"  is  void  for  uncertainty  as  it  gives  no 
indication  on  what  basis  the  difference  in  charge  is  to  be  made. 

2.  Statutes;  Construction. — The  court  will  adopt  any  reasonable 
construction  of  which  a  statute  Is  susceptible,  in  order  to  avoid 
nullifying  the  same,  but  will  not  give  to  its  language  an  impossible 
meaning. 

3.  Same:  Validity. — The  Invalidity  of  section  23,  Acts  1911,  p.  176, 
does  not  affect  the  remainder  of  the  act. 

(McClellan,   J.,   dissents.) 

Question  certified  from  Court  of  Appeals. 

The  Standard  Oil  Company  was  convicted  of  violat- 
ing the  Revenue  Act,  approved  March  31,  1911  (Acts 
1911,  p.  176)  §  23,  and  questions  relative  to  the  valid- 
ity of  such  section  are  submitted  to  the  Supreme  Court. 
Questions  answered. 

See,  also,  59  South.  668. 

Certified  Questions  to  Supreme  Court: 

'Under  the  provisions  of  the  statutes  in  such  cases 
made  and  provided,  the  following  questions  are  hereby 
submitted  to  the  Supreme  Court  for  determination: 

"(1 )  Is  section  23  of  the  act  entitled  'An  act  to  fur- 
ther provide  for  the  revenue  of  the  state  of  Alabama/ 
appi'oved  March  31,  19U  (Acts  1911,  p.  176),  void  be- 
cause of  being  vague,  indefinite,  or  uncertain  in  its 
terms  as  to  the  amount  of  tax  imposed? 

"(2)  Is  said  section  23  void  because  of  discrimina- 
tion in  favor  of  the  owners  of  oil  mills? 
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"(3)  Would  an  agency,  j)erson,  firm,  or  corporation 
be  liable  for  the  paymeent  of  the  tax  imposed  by  this 
section  (23)  when  it  had  paid  the  license  tax  required 
to  be  paid  by  subdivision  66  of  section  2361  of  the 
Code  of  1907,  and  was  doing  business  under  a  license 
issued  under  subdivision  66  of  section  2361? 

"The  above  questions  are  submitted  as  abstract  prop- 
ositions, as  directed  by  the  statute,  reference  being 
made  to  the  case  in  which  the  question  arises,  for  the 
convenience  of  the  Supreme  Court. 

"B.  W.  Walker, 

"Presiding  Judge. 
"Edward  De  Graflfeenried, 
"John  Pelham, 

"Judges." 

Tillman^  Bradley  &  Morrow,  and  John  8.  Stone, 
for  api>ellant.  Section  23,  Acts  1911,  is  void  for  un- 
certainty.— Exparte  Pollard,  40  Ala.  77 ;  Vines  v.  State, 
67  Ala.  76.  Said  section  also  discriminates  in  favor 
of  oil  mill  owners. — City  Council  of  Montgomery  v,  Kel- 
ly, 142  Ala.  556;  Quartlehaum  v.  State,  79  Ala.  4; 
Phoenix  C.  Co.  v.  State,  118  Ala.  151;  Lawton  v. 
Steele,  152  U.  S.  137;  96  Ky.  166;  77  Am.  St.  Bep.  765; 
55  N.  E.  707. 

B.  C.  Brickell,  Attorney  Gteneral,  and  W.  L.  Martin^ 
Assistant  Attorney  General,  for  the  State.  Stautes  are 
to  be  construed  if  possible  to  give  effect  to  each  clause. 
— Brooks  V.  Mobile  School  Commissioners,  131  Ala. 
227;  Lindsey  v.  U.  S.  S.  d  L.  Co.,  127  Ala.  366.  Where 
there  are  valid  and  invalid  provisions,  and  the  invalid 
provisions  may  be  stricken  so  as  to  leave  an  enactment 
complete  within  itself,  the  enactment  will  be  upheld 
and  enforced  as  to  that  which  is  valid. — Thornton  v. 
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Bramlett,  155  Ala.  417;  Rtate  i\  Davis,  130  Ala.  148. 
Counsel  cite  authority  to  show  that  the  statute  is  not 
unconstitutional  because  exempting  the  cotton  seed  oil 
mills  keeping  tanks  for  the  storage  of  their  own  order. 
—Mobile  R.  If.  Co.  r.  Kennerhj,  74  Ala.  566;  Commis- 
sioners  v.  Woodstock,  82  Ala.  151 ;  Htate  r.  Bible  So 
ciety,  134  Ala.  632. 

SAYRE,  J.— The  (\)urt  of  Appeals  has  certified  to 
this  court  for  determination  the  following  question, 
among  others:  Whether  secticm  23  of  the  act  entitled 
"An  act  to  further  provide  for  the  revenue  of  the  state 
of  Alabama,"  approved  March  31,  1911  (Acts  1911,  p. 
176),  is  void  because  of  being  vague,  indefinite,  and 
uncertain  in  its  terms  as  to  the  amount  of  the  tax  im- 
posed? The  section  inquired  about  is  in  this  language: 
"Oil  Tanks. — For  each  person,  firm  or  corporation 
using  an  oil  tank  for  storing  oil  of  any  kind  or  from 
which  tank  oil  is  sold  or  delivered,  the  following  an- 
nual taxes  shall  be  paid:  On  each  tank  of  more  than 
one  hundred  gallons  capacity  two  dollars  and  fifty  cents. 
In  all  other  places  cm  each  tank  of  more  than  one  hun- 
dred gallons  capacity,  five  dollars:  Provided,  this  sec- 
tion shall  not  appl^'  to  cotton  seed  oil  mills  keeping 
tanks  for  storing  their  own  oil."  Section  33G  of  the 
same  act  declares  that  "it  shall  be  unlawful  for  any 
person,  firm  or  corporation  to  engage  in  or  carry  on 
business,  or  any  act  for  which  a  license  or  franchise 
tax  is  by  law  required  without  having  first  paid  for 
or  taken  out  a  license  therefor  in  the  manner  as  pro- 
vided by  law." 

Rather  than  nullify  the  section  on  the  ground  of  un- 
certainty, the  court  will  seek  out  and  adopt  any  rea- 
sonable construction  of  which  it  is  susceptible; 
but  "when  the  language  of  an  act  appears  on  its  face 
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to  have  a  meaning,  but  it  is  impossible  to  give  it  any 
precise  or  intelligible  application  in  the  circumstances 
under  which  it  was  intended  to  operate,  it  is  simply 
void."— 2G  Am.  &  Eng.  Encyc.  656.  The  intention  of 
the  Legislature  must  he  ascertained  from  the  words  of 
the  section.  "The  court  may  not  allow  conjectural  in- 
terpretation to  usurp  the  place  of  judicial  exposition. 
There  must  be  a  competent  and  efficient  expression  of 
the  legislative  wUV—^tate  i\  Partloic,  91  N.  C.  550, 
49  Am.  Rep.  652.  It  is  clear  that  the  section  intends  to 
exact  a  license  tax  of  i>ersons  using  oil  tanks  of  more 
than  100  gallons  capacity,  and  that  the  tax  in  no  case 
shall  be  less  than  $2.50  for  each  tank.  But  it  is  indis- 
putable, also,  that  the  intention  was  to  exact  a  tax  of 
$5  for  each  tank  at  some  points,  places,  localities,  or 
communities  in  the  state.  There  is  not,  however,  in 
the  section  the  faintest  hint  which  would  lead 
to  an  ascertainment  whether,  in  any  particular 
place,  county,  city,  or  town,  the  license  is  fixed  at  $2.50 
or  $5.  It  is  suggested  that  in  any  case  the  person,  firm, 
or  corporation  who  uses  an  oil  tank  for  storing  oil 
without  a  license  violates  the  law,  and  that  the  diffi- 
culty as  to  the  amount  of  the  license  tax  may  be  defer- 
red until  the  question  shall  arise  on  application  to  the 
probate  judge  for  a  license.  Hut  if  no  license  can  be 
had  under  authority  of  law,  there  can  be  no  violation  of 
the  statute.  It  would  be  as  much  a  violation  of  law 
for  the  probate  judge  to  issue  a  license  on  the  payment 
of  $2.50  for  using  a  tank  in  a  place  where  the  Legisla- 
ture intended  that  $5  should  be  paid,  as  it  would  be 
to  exact  $5  in  a  case  where  the  intention  was  that  $2.50 
only  should  be  paid.  In  one  case  the  license  would  af- 
ford no  protection.  In  the  other  the  exaction  w^ould 
be  an  extortion.  There  is  no  cy  pres  doctrine  in  the 
interpretation  of  statutes.     For  the  court  to  say  that 
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the  statute  will  be  satisfied  by  a  uniform  charge  of 
|2.d0  throughout  the  state  would  involve  it,  not  only 
in  a  clear  assumption  of  legislative  power,  but  in  a 
clear  denial  of  the  right  of  the  Legislature  to  deter- 
mine for  itself  the  consideration  on  which  a  license 
shall  issue;  for  it  is  as  plain  as  anything  else  in  the 
act  that  it  was  the  intention  to  fix  the  tax  at  f  5  in  some 
places.  The  case  presented  is  not  one  in  which  insen- 
sible words  may  be  eliminated;  for  the  words  which 
it  is  proposed  to  eliminate  are  not  insensible  in  them- 
selves, but  only  so  because  of  their  reference  to  some 
other  unexpressed  intention  of  the  lawmakers  which  is 
past  finding  out.  They  demonstrate,  not  only  their 
own  ineflSciency,  but  also  the  incompleteness  of  the  pre- 
ceding provision  of  the  section,  without  affording  any 
clue  as  to  what  it  would  be  in  its  complete  state.  To 
give  the  section  the  meaning  contended  for  would  es- 
tablish for  it  a  meaning  that  the  Legislature  clearly 
did  not  intend.  Being  unable  to  ascertain  and  declare 
the  legislative  will,  inscrutable  in  essential  part,  and 
being  denied  the  legislative  function  under  the  Consti- 
tution, the  court  has  no  recourse  but  to  declare  the 
section  void  and  of  no  effect.  This,  of  course,  has  no 
effect  upon  the  remainder  of  the  act. — Vines  v.  State, 
67  Ala.  73. 

The  Court  of  Appeals,  for  our  convenience,  has  cer- 
tified the  transcript  of  the  record  of  the  case  there  pend- 
ing. From  that  record  it  api>ears  that  the  several  ques- 
tions propounded  have  arisen  in  a  case  in  which  the 
Standard  Oil  Company  was  indicted  and  convicted  for 
a  violation  of  section  23  of  the  general  revenue  law  of 
1911.  We  apprehend  that  our  conclusion  in  resi)ect  to 
the  uncertainty  of  the  section  will  remove  any  occasion 
or  necessity  for  a  response  to  other  questions.  They 
have  therefore  been  pretermitted. 
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Let  this  be  certified.     All  the  Justices  concur,  ex- 
cept McClbllan^  J.,  who  dissents. 

McCLELLAN,  J. — (dissenting.) — I  am  unable  to 
concur  in  the  response  above  made,  by  the  majority  to 
the  first  question  certified,  viz. :  "Is  section  23  of  the 
act  entitled  "An  act  to  further  provide  for  the  revenue 
of  the  state  of  Alabama,"  approved  March  31,  1911, 
*  *  *  void  because  of  being  vague,  indefinite,  or  un- 
certain in  its  terms  as  to  the  amount  of  the  tax  impos- 
ed?" The  section  is  quoted  in  the  majority  opinion.  It 
is  plain  upon  the  face  of  the  section  that  the  Legisla- 
ture intended  the  taxing  of  defined  oil  tanks.  It  is  said 
that  this  clearly  expressed  purpose  shall  fail  because 
the  amount  of  the  tax  is  not  definitely  fixed  in  the  sec- 
tion— that  it  is  uncertain  whether  the  tax  imposed 
shall  be  |2.50  or  f5.00. 

In  my  opinion,  the  words,  "m  all  other  places  on 
each  tank  of  more  than  one  hundred  gallons  capacity, 
five  dollars/^  may  be  stricken  from  the  section  without 
destroying  the  other,  clearly  made,  unqualified  provis- 
ion for  a  tax  of  $2.50  on  each  tank  above  the  prescrib- 
ed capacity.  -  In  introducing  the  italicized  words  the 
lawmakers  simply  put  into  the  section  an  wholly  mean- 
ingless expression.  The  words,  in  themselves,  are,  of 
course,  clear;  but,  having  made  no  antecedent  thereto 
provisions  in  the  section  for  places  of  any  description, 
the  reference  to  all  other  places  became  and  is  entirely 
unintelligible.  The  true  question  then  is :  Will  a  mean- 
ingless expression  in  a  statute  infect  with  invalidity 
other  provisions  that  are  plain  and  definite  to  the  last 
degree?  It  is  not  a  matter  of  leaving  uncertain,  un- 
defined, in  the  statute,  the  application  of  the  law  to 
one  of  two  or  more  like  objects,  as  was  the  case  in 
State  V.  Partlow,  91  N.  C.  550 ;  49  Am.  Rep.  652.     In 
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such  cases,  of  course,  the  courts  cannot  select  for  the 
lawmakers.  That  is  not  a  judicial  function.  Nor  does 
the  condition  with  which  w^e  are  here  concerned  fall 
within  the  familiar  class  of  cases  where  a  statute  con- 
tains a  part  or  parts  that  are  invalid  for  violation  of,  or 
nonconformity  to,  constitutional  requirements  to  the 
valid  enactment  of  laws.  In  that  class  of  cases  the 
question  becomes  one  of  separation,  severability  of  in- 
telligible provisions  of  the  law;  and,  if  the  void  parts 
are  independent  of  the  valid,  and  when  cut  off  leave  a 
complete  enactment,  sensible  and  capable  of  being  ex- 
ecuted, the  valid  parts  must  be  sustained.  That  rule 
cannot  operate  where  the  invalid  expresses  nothing — 
is  a  vain  combination  of  words,  following  that  which  is 
clearly,  intelligibly  set  down.  It  would  seem  to  be  an 
obvious  anomaly  to  assert  that  that  which  is  plainly 
expressed  is  rendered  uncertain  in  meaning  by  that 
which  expresses  nothing  in  intelligible  form.  If  the 
section  had  provided  trithoiit  reference  to  all  other 
places^  for  a  tax  of  f5  following  one  for  half  of  that 
sum,  we  should  then  have  such  an  uncertainty  in  the 
expression  of  the  legislative  will  as  that  the  doctrine  of 
State  V,  Partlow,  supra,  would  apply.  The  word 
"other,"  qualifying  "places,"  signifies  places  different 
from  those  which  had  been  specified.  Having  fixed  the 
tax  of  $2.50  without  reference  or  regard  to  any  place, 
the  condition  to  the  imposition  of  the  |5  tax  is  afforded 
nothing  whatever,  in  the  section,  to  which  to  refer  it. 
It  is  in  the  air,  as  it  were,  and  is,  therefore,  meaning- 
less. 

As  a  practical  matter,  the  effect  of  eliminating  the 
indicated  part  of  the  section  will  not,  cannot,  prejudice 
the  ai)pellant;  for  the  consequence,  would  be  to  exact 
the  payment  of  the  lesser  tax. 
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Blake  v.  State,  ex  rel.  Going,  et  al. 

Mandamus, 

(Decided  May  30,  1912.     Rehearing  denied  June  20,  1912. 
59   South.   623.) 

1.  i^tatutrs;  Witness  Fees;  Custody  of  Funds;  Vested  Rights, — 
Construing  Acts  1909,  p.  213,  and  Acts  1911,  p.  200,  It  Is  held  that 
unclaimed  witness  fees,  not  reported  by  the  clerk  of  the  (XDurt  by 
wliich  they  were  collected,  did  not  vest  in  the  state:  and  by  the 
re|)ea]  of  the  former  act  without  a  saving  clause  as  to  i)ending  pro- 
ceedings and  |)r()secutions,  such  fees  were  made  payable  to  the 
County  Treasurer,  and  not  to  the  State  Treasurer. 

2.  If^ame:  Construction. — Where  tlie  language  of  a  statute  is 
plain  and  unequivocal  and  its  application  definite  and  certain,  courts 
will  not  look  alxmt  for  unexpressed  intentions  nor  indulge  in  spec- 
ulation as  to  possible  or  probable  qualitications  that  might  have 
b€^n  in  the  minds  of  tlie  legislators. 

3.  Same;  Repeal. — If  the  repealing  statute  was  general  and  un- 
conditional, wlth.mt  a  saving  ciause  for  pending  proceedings  and 
prosecutions,  these  fall  with  the  repeal  of  the  statute  authorizing 
them. 

4.  Same. — When  a  statute  is  repeale<l.  it  stands  as  if  it  had  never 
existeil  as  a  general  rule.  exce|)t  as  to  vested  rights  whicli  have 
accrueil  under  its  operations. 

5.  Constitutional  Law;  Vested  Rights;  Repeal. — ^Tlie  Legislature 
has  full  power  to  take  away  l)y  statute  rights  which  liave  been  con- 
ferred by  statute,  when  not  vesteii. 

(McClellan,  J.,  dissenting.) 

Appeal  from  IMriningliam  (Mty  Court. 

Heard  before  ITon.  H.  A.  Siiarpe. 

Jfandamiis  by  the  State  of  Alabama  <m  the  relation 
of  Job  M.  Going  and  others  as  ecmstitutintj:  the  lU>ai-d 
of  Revenue  of  JetTers(m  ccmnty,  to  compel  Sam  ir. 
Blake  as  Clerk  and  Register  of  the  (Mty  Court  of  l>ii'- 
mingham  to  forthwith  tile  his  ivport  and  pay  into  the 
county  treasury  of  Jefferson  county,  money  collecte<l 
as  witness  fees  and  not  claimed.  From  an  order  gi-ant- 
ing  the  writ  respondent  appeals.    Affirmed. 
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Nathan  L.  Miller^  and  Robert  C.  Brickell,  as  At- 
torney General,  for  appellant.  The  fund  was  one  of 
which  the  Legislature  has  absolute  and  complete  con- 
trol, and  in  which  neither  the  state  nor  the  county  has 
any  vested  right,  and  it  is  clear  that  while  the  act  of 
1911  was  intended  as  a  complete  substitute  for  the  act 
of  1909,  it  could  not  possibly  have  been  in  the  legisla- 
tive contemplation  that  by  the  passage  of  the  Act  of 
1911,  they  were  disposing  of  funds  which  they  cer- 
tainly are  supposed  to  have  believed  already  in  the 
state  treasury  at  the  time  of  the  passage  of  said  Act. 
Certainly  they  presumed  that  the  clerks  of  courts  of 
record  had  complied  with  their  duty  under  the  Acts 
of  1909,  and  had  by  or  before  January  1,  1911  paid  into 
the  state  treasury  funds  derived  from  this  particular 
source,  which  were  in  their  hands  on  that  day. 

W.  K.  Terry^  for  appellee.  The  Acts  of  1911,  repeal- 
ed all  former  statutes  relating  to  subject  matter  even 
If  the  former  Acts  were  not  in  all  respects  repugnant 
to  the  new  act. — ^36  Cyc.  1077.  There  is  nothing  in  the 
latter  act  to  show  an  intention  to  keep  the  previous 
acts  in  force. — 36  Cyc.  1097.  The  cardinal  rule  of  con- 
struction is  that  the  courts  will  give  effect  to  the  in- 
tention of  the  Legislature,  but  where  the  language  used 
is  clear  and  unambiguous  there  is  no  reason  for  a  con- 
struction, and  the  language  used  will  be  given  its  plain 
effect— 36  Cyc.  1106;  175  U.  S.  414.  Under  these  rules 
it  is  clear  that  the  Legislature  intended  by  the  Act  of 
1911,  to  repeal  all  former  acts  and  that  the  funds  in 
question  should  be  paid  into  the  county  treasury,  there 
being  no  vested  right  in  others. 

SOMERVILLE,  J.— Section  1  of  the  act  of  August 
26,  1909,  "to  regulate  the  disposition  and  disbursement 
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of  witness  fees  collected  by  clerks  of  courts  of  record 
and  which  fees  have  not  been  paid  out  to  the  parties 
entitled  thereto  within  two  years  after  collected  by 
the  clerk,"  is  as  follows:  "1.  That  on  the  first  day  of 
January,  in  each  year,  all  clerks  of  courts  of  record 
within  this  state  shall  file  with  the  state  treasurer  a 
full  and  complete  report  of  all  witness  fees  collected  by 
them  or  received  by  them  from  their  predecessors  in 
oflSce  which  have  not  been  disbursed  to  the  persons 
legally  entitled  thereto,  and  shall  pay  into  the  state 
treasury  all  such  witness  fees  which  have  been  collected 
by  them  or  their  predecessors  more  than  two  years  pre- 
ceding the  making  of  said  report.  Said  report  shall 
show  the  amount  and  date  of  the  collection,  the  name  of 
the  witness  for  whom  collected,  and  the  court,  style 
of  cause,  and  date  of  its  final  termination,  in  which  said 
fee  was  collected."  Section  2  provides  that  the  per- 
sons entitled  to  these  fees  are  barred  from  claiming 
them  after  six  years  from  the  date  of  their  collection, 
and  that  thereafter,  on  January  1st  of  each  year,  the 
treasurer  shall  transfer  such  fees  as  are  thus  barred 
of  claim  to  the  general  fund  of  the  state.  Section  3 
provides  that  retiring  clerks  shall  pay  over  to  their 
successors  in  office  such  fees  as  they  have  collected  and 
not  paid  into  the  state  treasury,  together  with  an  item- 
ized statement  thereof.  — See  Special  Session  Acts 
1909,  p.  213. 

On  April  5,  1911,  an  act  of  the  Legislature  was  ap- 
proved identical  in  language  with  the  act  above  refer- 
red to,  except  that  "county"  was  substituted  through- 
out for  "state,"  thus  making  the  county  treasurer  the 
custodian  of  the  unclaimed  fees,  and  the  general  coun- 
ty fund  the  ultimate  beneficiary  of  such  as  were  finally 
barred  of  claim.  Section  4  of  this  act  declares  that 
"all  laws  or  parts  of  laws  in  conflict  with  this  act  be  and 
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the  same  are  hereby  repealed."  See  Session  Acts  1911, 
p.  200. 

The  petitioners,  constituting  the  board  of  revenue  of 
Jefferson  county,  seek  by  mandamus  to  compel  the  I'e- 
spondent,  who  is  clerk  of  the  city  court  of  Birming- 
ham, to  file  with  the  county  treasurer  his  report  of  the 
witness  fees  collected  by  his  predecessor  in  office  more 
than  two  years  prior  to  January  1,  1911,  and  to  pay 
over  these  fees,  amounting  to  $4,788.83,  and  still  re- 
tained by  respondent,  to  the  county  treasurer. 

Upon  the  overruling  of  his  demurrer  to  the  petition, 
respondent  filed  his  answer,  which,  on  demurrer,  was 
held  insufficient;  and,  respondent  declining  to  answer 
further,  judgment  was  entered  for  petitioners  in  ac- 
cordance with  their  prayer. 

The  single  question  presented  by  the  appeal,  as 
argued  by  counsel,  is  whether  the  act  of  1911  operates 
upon  and  controls  the  disposition  of  such  witness  fees 
as,  under  the  act  of  1909,  should  have  been  reported 
and  paid  over  to  the  state  treasurer  on  January  1,  1911. 

It  is  argued  with  both  force  and  reason  that  the  Leg- 
islature, in  passing  the  later  act,  could  not  have  had 
in  contemplation  the  failure  of  clerks  to  obey  the  man- 
dates of  the  earlier  act,  and  hence  could  not  have  in- 
tended to  subject  to  the  influence  of  the  later  act  such 
fees  as  may  have  been  improperly  retained  by  them  in 
violation  of  the  pre-existing  law.  We  would  be  inclined 
to  so  construe  the  act  of  1911  if  its  language  were  at 
all  ambiguous  in  meaning  or  application.  Rut  it  clear- 
ly rei)eals  the  act  of  1909,  and  is  intended  as  a  com- 
])lete  substitute  therefor.  Its  language  with  respect  to 
the  fees  included  Avithin  its  operation  is  general  and 
comprehensive,  viz.,  "all  such  witness  fees  Avhich  have 
been  collected  by  them  or  their  predecessors,  more  than 
two  years  preceding  the  making  of  said  report,-'  and 
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"which  have  not  been  disbursed  to  the  persons  legally 
entitled  thereto."  We  are  satisfied  that  this  language 
does  not  admit  of  any  implied  exceptions,  and  that  to 
interpose  any  would  amount  to  judicial  legislation. 
Where  the  language  of  a  statute  is  plain  and  unequivo- 
cal, and  its  application  definite  and  certain,  courts  will 
not  search  for  unexpressed  intention,  nor  indulge  in 
speculations  as  to  possible  or  even  probable  qualifica- 
tions that  may  have  been  in  the  mind  of  the  Legisla- 
ture.—Le*  ma /?  Co.  t\  Robinson,  59  Ala.  219,  239. 

It  is  a  general  rule,  also,  that  when  a  statute  is  re- 
pealed it  stands  as  if  it  had  never  existed,  except  as  to 
vested  rights  which  have  accrued  under  its  operation. 
—36  Cyc.  1169.  Under  the  act  of  1909,  the  state  had 
acquired  no  vested  rights  in  the  fees  in  question.  Doubt- 
less it  had,  prior  to  the  act  of  1911,  a  right  to  compel 
respondent  to  report  and  pay  them  over  to  the  state 
treasurer  as  their  appointed  custodian.  But,  except  as 
it  had  teen  already  executed,  the  influence  and  opera- 
tion  of  the  act  of  1909  was  completely  nullified  by  its 
repeal  in  1911.  "The  Legislature  has  full  power  to 
take  awaj^  by  statute,  rights  not  vested,  Avhich  have  been 
conferred  by  statute.  If  the  repealing  statute  is  general 
and  unconditional,  without  a  saving  of  pending  pro- 
cee<lings  and  prosecutions,  these  fall  with  the  statute 
which  may  have  authorized  them." — Luke  v,  Calhoun 
County,  56  Ala.  415.  This  principle  seems  clearly  ap- 
plicable to  the  two  acts  under  consideration. 

Our  conclusion  is  that  the  rulings  of  the  trial  court 
are  fi'ee  from  error,  and  the  judgment  must  be  affirmed. 

Affirmed.  All  the  Justices  concur,  except  McClel- 
LAN.  J„  dissenting. 

Justice  McClbllan  is  of  the  opinion  that  the  fund 
in  question  was  not  subject  to  the  operation  of  the  act 
of  April  5,  1911. 
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Jury  Commission  Morgan  County,  et  al.  v. 
State,  ex  rel.  Attorney  General. 

Mandamus. 

(Decided  June  14,  1912.     59  South.  594.) 

1.  Jury;  Commissioners;  Potcers;  Statutes, — ^Construing  tx)gether 
sections  110,  11,  12,  14,  27,  Acts  1909,  p.  308,  it  is  held  that  the 
Jury  commissioners,  having  made  the  roll,  cannot  withdraw  a  name 
once  placed  thereon,  or  add  other  names;  their  i>owers  to  make 
a  jury  roll  being  exhausted,  save  when  required  to  make  a  new 
list- because  of  a  deficiency. 

2.  Same. — Construing  sections  27  and  29  of  said  Act,  it  is  held 
that  having  made  a  jury  roll  as  required  by  the  Act,  the  jury  com- 
mission is  without  power  to  remove  names  therefrom  or  add  names 
thereto  except  when  required  by  law  to  make  a  new  jurj'  roll. 

Appeal  from  Morgan  Law  and  Equity  Court. 

Heard  before  Hon.  Thomas  W.  Wert. 

Mandamus  by  the  state  on  the  relation  of  the  Attor- 
ney General  against  the  Jury  (Commissioners  of  Mor- 
gan county.  Judgment  for  relators  and  respondents 
appeal.     Affirmed. 

Kyle  &  Hutson%  and  Callahan  &  Harris^  for  ap- 
pellant. A  relator  must  prove  himself  entitled  substan- 
tially to  every  claim,  and  to  all  the  redress  which  he 
seeks  in  his  writ— 26  Cys.  470-7;  140  Ind.  414.  If  the 
act  of  the  commission  be  judicial  but  not  final  then  it 
can  vary  its  former  findings  at  any  time. — Cochran  v, 
MiUer,  74  Ala.  57.  Ordinarily  the  statutory  provisions 
with  regard  to  making  up  of  the  jury  are  held  to  be 
merely  directory. — 24  Cyc.  217.  The  commission  was 
bound  by  the  acts  of  its  predecessor  or  by  former  acts 
of  the  commission  only  when  they  were  acting  within 
their  authority  and  within  the  law. — 4  A.  &  E.  Enc. 
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of  Law,  375;  36  L.  R.  A.  798.  The  board  acts  and 
can  act  only  as  a  legal  entity,  and  hence,  the  question 
of  a  quorum  can  only  arise  when  there  is  a  legal  meet- 
ing, and  no  legal  meeting  can  be  had  without  notice 
or  knowledge  to  all  which  notice  must  be  given  by  an 
act  of  the  commission  or  some  one  authorized  to  give 
notice  of  the  time  of  meeting  fixed  by  law. — 20  Kan. 
534;  16  Kan.  302;  72  Pac.  755;  43  South.  417;  50  South. 
489.  It  is  necessary  that  the  time  of  action  shall  have 
arrived  before  mandamus  may  issue. — 26  Cyc.  143,  182 ; 
Merrill  on  Mandamus,  sees.  42-43.  If  on  the  facts  al- 
leged there  is  substantial  doubt  as  to  whether  relator 
is  entitled  to  relief  prayed,  the  writ  will  be  denied. — 
State,  ex  rel,  v.  Wilson,  123  Ala.  282.  Mandamus  will 
not  lie  because  the  acts  are  judicial  in  their  nature,  call- 
ing for  the  exercise  of  discretion  by  the  jury  commis- 
sioners.— Dunbar  v.  Eraser,  78  Ala.  538;  Ex  parte 
Thompson,  52  Ala.  98;  McDuffie  v.  Cook,  65  Ala.  430; 
Ex  parte  Harris,  52  Ala.  87;  26  Cyc.  160-1. 

R.  C.  Brickbll^  Attorney  General,  W.  L.  Martin^ 
Assistant  Attorney  General,  and  E.  W.  Godbby^  for  ap- 
pellee. The  duty  resting  upon  the  jury  commission  is 
a  public  duty  imposed  in  the  furtherance  of  a  public 
policy. — Wilkins  v.  State,  112  Ala.  55.  Where  the  pub- 
lic interest  is  vitally  involved,  there  is  no  discretion  as 
to  granting  or  refusing  the  writ,  and  even  discretion- 
ary duties  may  be  compelled  when  that  discretion  has 
been  abused  arbitrarily,  capriciously  or  wantonly. — 26 
Cyc.  146,  162;  54  South.  168;  58  L.  R.  A.  536;  Ex  parte 
Tower  Mfg.  Co.,  103  Ala.  415.  The  jury  box  could  not 
be  refilled  until  exhausted,  or  until  the  law  required 
it  to  be  refilled.— /S^eeZe  v.  State,  111  Ala.  32.  The  com- 
mission is  non-judicial  in  character,  according  to  appel- 
lant, but  this  contention  is  not  in  accordance  with  the 
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great  weight  of  authority  as  to  similar  commissions. — 
14  Cal.  544;  6  R.  I.  144;  20  Am.  Rep.  421;  1  Duv.  166; 
1  Bush.  135;  18  B.  Monroe,  711;  18  Md.  479.  The  stat- 
ute provides  an  adequate  remedy  for  the  correction  of 
mistakes,  and  that  in  itself  is  exclusive  of  all  other 
remedies.— WfliZ  v.  State,  94  Ala.  1;  22  Am.  Rep.  275; 
State  V.  Pujyottj  54  South.  257.  Several  provisions  of 
the  statute  have  been  held  to  be  mandatory. — Harris  v. 
State,  56  South.  55.  The  selection  of  jurors  rests  upon 
the  same  principal  as  an  appointment  to  office,  and 
the  appointing  authority  may  not  revoke  its  former  ap- 
pointment and  make  another. — 29  Cyc.  1372.  The  fact 
that  a  juror  is  in  favor  of  a  law  that  is  upon  the  stat- 
ute books,  is  a  peculiar  if  not  a  novel  disqualification. — 
Davis  i\  Hunter,  7  Ala.  135;  2  Am.  St.  Rep.  470. 

McCLELLAN,  J. — Out  of  the  voluminous  pleadings 
in  the  record  and  the  elaborate  briefs  of  the  respective 
counsel,  Ave  extract  these  (luestions  of  controlling  effect 
upon  the  result  of  this  appeal :  First.  May  a  jury  com- 
mission, after  adjournment  of  the  session  thereof  at 
Avhich  the  jury  box  has  been  replenished,  remove  there- 
from, at  a  subsequent  meeting,  the  names  of  pei*sons 
who  were,  at  the  former  meeting,  found  to  be  qualified 
as  jurors,  and  whose  names  had  been  placed  in  the  jury 
box?  Second.  Has  a  jury  commission  the  power  or  au- 
thority to  investigate  and  determine  whether  names 
on  a  jury  roll  or  in  a  jury  box  were  fraudulently  or 
illegally  placed  thereon  or  therein  by  a  jury  commis- 
sion, or  by  members  thereof,  in  apparent,  if  not  real, 
observance  of  the  duty  and  power  given  by  the  law  to 
place  names  on  such  roll  or  in  such  box? 

The  paramount,  pertinent  law  is  the  jury  law,  ap- 
proved August  31,  1909  (Acts  Sp.  Sess.  1909,  pp.  305- 
320.     By  section  10,  pp.  308,  309,  it  is  provided: 
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"Sec.  10.  The  jury  commission  shall  meet  in  the 
courthouse  at  the  county  seat  of  the  several  counties 
on  the  first  Monday  in  October,  1909,  or  as  soon  there- 
after as  practicable,  and  shall  make  in  a  Avell-bound 
book  a  roll  of  every  male  citizen  living  in  the  ccmnty, 
who  possesses  the.  qualifications  herein  prescribed,  and 
who  is  not  herein  specifically  exempted  from  serving 
on  juries.  The  roll  shall  be  arranged  alphabetically  and 
by  precincts  in  their  numerical  order,  and  the  com- 
missioners shall  cause  to  be  written  on  the  roll  opposite 
every  name  placed  thereon  the  occui)ation  and  resi- 
dence and  place  of  business  of  every  person  selected, 
and  if  the  residence  has  a  street  number,  it  must  be 
given.  Upon  the  completion  of  the  roll,  the  commission 
shall  cause  to  be  prepared  plain  Avhite  cards,  all  of  the 
same  size  and  texture,  and  shall  have  Avritten,  or  print- 
ed, on  the  cards,  the  name,  occupation  and  place  of  rt^s- 
idence  and  place  of  business  of  the  person  whose  name 
has  been  placed  on  the  jury  roll;  writing  or  printing 
but  one  person's  name,  occui)ation  and  place  of  resi- 
dence and  place  of  business,  on  one  card.  These  cards 
shall  be  placed  in  a  substantial  metal  box,  provided 
with  a  lock  and  two  keys,  which  box  shall  be  kept  in 
the  safe  or  vault  in  the  office  of  the  probate  judge  and 
if  there  be  none  in  that  office,  the  ccmimission  shall  de- 
posit it  in  any  safe  or  vault  in  the  (ourt-house  to  be  des- 
ignated on  the  minutes,  and  one  of  said  keys  thereof 
shall  be  kept  by  the  i)resident  of  the  commission.  The 
other  of  said  keys  shall  be  kept  by  a  judge  of  a  court 
of  record  having  juries  other  than  the  probate  or  circuit 
court  and  in  counties  having  no  such  court  th(*n  by  the 
judge  of  the  circuit  court  for  the  sole  use  of  the  judges 
of  the  courts  of  said  county  needing  jurors. 

By  section  11,  p.  309,  it  is  provided :  "The  jury  com- 
mission shall  place  on  the  jury  roll,  and  in  the  jury  box 
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the  names  of  all  male  citizens  of  the  county  who  are 
generally  reputed  to  be  honest  and  intelligent  men,  and 
are  esteemed  in  the  community  for  their  integrity,  good 
character  and  sound  judgment,  but  no  person  must  be 
selected  who  is  under  twenty-one  or  over  sixty-five 
years  of  age,  or  who  is  an  habitual  .drunkard,  or  who 
being  afflicted  with  a  permanent  disease  or  physical 
weakness,  is  unfit  to  discharge  the  duties  of  a  juror,  or 
who  cannot  read  English,  or  who  has  ever  been  convict- 
ed of  any  offense  involving  moral  turpitude.  If  a  per- 
son cannot  read  English  and  has  all  the  other  qualifi- 
cations prescribed  therein  and  is  a  freeholder  or  house- 
holder his  name  may  be  placed  on  the  jury  roll,  and 
in  the  jury  box." 

By  section  12,  p.  309,  it  is  provided :  "Whenever  the 
names  in  the  jury  box  are  exhausted,  or  so  far  depleted 
that  they  will  probably  be  exhausted  at  the  next  draw- 
ing of  jurors,  the  commission  must  proceed  to  make  and 
certify  a  new  roll,  and  deposit  the  names  in  the  box  in 
all  respects  as  provided  in  this  act;  and  for  this  pur- 
pose the  jury  commission  must  meet  whenever  it  is  nec- 
essary and  refill  the  jury  box." 

In  section  14  it  is  required  that  the  jury  commission 
"see  that  the  name  of  every  person  possessing  the  qual- 
fications  prescribed  by  this  act  to  serve  as  a  juror  shall 
be  placed  on  the  jury  roll  and  in  the  jury  box."  Pro- 
vision is  made  for  means  of  ascertaining  the  facts  nec- 
essary to  effect  this  general  purpose. 

The  drawing  of  jurors  from  the  jury  box  for  service 
is  committed  to  the  courts  or  to  judges  or  chancelloins ; 
and  particular  provisions  are  made  for  noting  the  names 
of  those  drawn,  those  impaneled,  and  those  found  by 
the  courts  to  be  disqualified  or  exempt;  and  the  names 
of  those  who  are  so  drawn  and  who  are  not  disqualified 
or  exempt,  and  who  are  not  impaneled,  are  required  to 
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be  "forthwith  returned  by  the  judge  to  the  jury  box 
in  open  court.'' 

By  section  27,  p.  316,  it  is  provided:  "Any  person 
who  shall  unlawfully  place  in  or  withdraw  from  the 
jury  box  any  name  or  names  of  persons,  or  destroy,  con- 
ceal or  remove  such  jury  box,  or  place  on  or  erase  from 
the  jury  roll,  the  name  of  any  person,  or  destroy  muti- 
late, conceal  or  remove  such  jury  roll,  shall  be  guilty  of 
a  felony  and  upon  conviction  shall  be  sentenced  to  the 
penitentiary,  or  to  hard  labor  for  the  county,  for  not 
less  than  six  months  or  more  than  two  years,  to  be  af- 
fixed by  the  court." 

There  is  no  authorization  in  the  act  of  any  person  or 
persons,  or  of  any  board  or  body,  to  withdraw  from 
the  jury  box  a  name  or  names  when  the  process  of  put- 
ting the  names  therein  has  been  effected,  except  that  of 
the  judicial  officers  or  courts  in  the  performance  of 
duties  prescribed  by  law.  On  the  contrary,  the  protec- 
tion of  the  jury  roll  and  the  jury  box  from  the  erasure 
or  withdrawal  of  names  therefrom  is  specially  provid- 
ed by  the  highly  penal  provision  of  section  27,  quoted 
before.  No  provision  is  made  in  the  act  for  the  correc- 
tion, by  the  jury  commission  or  its  members,  at  a  sub- 
sequent meeting,  of  errors  or  mistakes  in  the  deposit 
of  a  name  or  names  in  the  jury  box,  or  in  their  entry 
upon  that  jury  roll.  The  power,  authority,  and  duty 
of  the  jury  commission  is  exhausted  (until  the  deple- 
tion specified  in  section  12,  ante,  has  called  that  power 
and  authority  and  duty  again  into  activity)  when  the 
jury  roll  has  been  made  up  and  the  jury  box  replen- 
ished. The  act  does  not  contemplate  periodic  (regular 
or  irregular)  deposits  of  the  names  of  qualified  persons 
in  the  jury  box,  or  their  entry  upon  the  jury  roll,  other- 
wise than  when  one  of  the  conditions  defined  in  section 
12  requires  the  replenishment  of  the  names  in  the  jury 
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box.  When  one  of  those  conditions  is  found  by  the  com- 
mission to  exist,  its  duty  then  is  to  make  a  new  jury 
roll;  and  in  so  doing  it  should  observe  the  provisions  of 
section  14  to  which  we  have  alluded  before.  A  name 
cannot  legally  enter  the  jury  box,  unless  it  is  on  the 
jury  roll.  The  jury  roll,  once  made,  cannot,  under  the 
act,  be  supplanted  by  another  jury  roll  until  a  condi- 
tion specified  in  section  12  exists  to  justify  a  new  jury 
roll.  So  it  is  clear  that  there  is  no  possible  warrant  in 
the  act  for  the  view  that  names  of  even  qualified  per- 
sons may  be  deposited  by  the  jury  commission  in  the 
jury  box  otherwise  than  upon  the  condition  specified 
in  section  12. 

It  is,  of  course,  a  necessary  consequence  that  the  con- 
ditions established  by  section  12  forbid  the  exhaustion 
or  depletion  of  the  names  in  the  jury  box  by  any  act  of 
any  person  or  body  or  board  than  as  is  prescribed  may 
be  done  by  the  courts  or  their  judicial  officers.  The 
whole  theory  and  effect,  in  this  particular,  of  the  law 
was  and  is  to  alBford  a  list  (jury  roll)  of  persons  of  a 
defined  qualification  for  jury  service,  the  deposit  there- 
of, on  separate  cards,  in  the  jury  box,  and  the  prepara- 
tion of  a  new  jury  roll  when  the  names  in  the  jury  box 
are  "exhausted,  or  so  far  depleted  that  they  will  prob- 
ably be  exhausted  at  the  next  drawing  of  jurors.'^  Until 
one  of  these  conditions  exists,  there  is  no  reason,  as, 
indeed,  there  is  no  necessity,  for  a  new  roll,  or  for  a 
replenishment  of  the  names  in  the  jury  box.  If  it  were 
permissible,  after  the  jury  box  has  been  replenished,  for 
the  jury  commission  to  empty  it  at  their  discretion,  the 
conditions  written  in  section  12  would  be  amplified  or 
added  to  without  justification.  If  the  purging  of  the 
jury  box  by  the  jury  commission  was  sanctioned,  it 
would  be,  also,  necessary  to  affirm  that  a  new  jury  roll 
could  be  validly  made  without  regard  to  the  limitations 
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to  that  end  sjKJcially  set  down  in  section  12.  Neither 
of  these  views  finds  justification  or  support  in  the  act. 
Doubtless  the  method  provided  in  the  act,  hedged  about 
with  the  limitations  prescribed,  commended  itself  to 
the  lawmakers,  because,  if  strictly  observed,  it  afford- 
ed, as  near  as  method  could,  a  jury  roll  and  a  jury  box 
free  from  the  effect  of  unlawful,  unjust,  or  reprehensi- 
ble purposes  to  serve  thereby  unlawful,  unjust,  or  rep- 
rehensible ends.  If  the  method  prescribed  is  not  hon- 
estly observed  by  those  commissioned  thereunto,  their 
misconduct  may  be  investigated  and  punished  by  some 
tribunal  jurisdictioned  to  do  so;  and,  if  fraud  or  ille- 
gality infects  the  jury  roll  or  the  contents  of  the  jury 
box,  the  powers  of  a  properly  jurisdictioned  tribunal 
may  be  invoked  to  relieve  that  which  should  be  ever 
wholly  pure  and  entirely  free  from  taint  or  fraud  or  il- 
legality— the  jury  box.  Such  powers,  such  jurisdiction, 
have  not  been  given  a  jury  commission  in  this  state.  It 
does  not  exist  with  that  body  or  board. 

Section  29  of  the  act  provides   that   the   provisions 
thereof  with  respect  to  the  selection,  drawing,  summon- 
ing, or  impaneling  of  jurors  are  "directory  merely  and 
not  mandatory."    If  it  be  assumed,   for   the   occasion 
only,  that  all  the  provisions  for  the  selection  of  jurors 
by  the  jury  commission  are  directory  only,  that  conces- 
sion or  assumption  would  not  avail  the  appellants ;  for 
when  these  provisions  are  observed — the  jury  roll  made 
up  and  the  jury  box  replenished — the  highly  penal  pro- 
visions of  section  27  forbid  absolutely  the  withdrawal 
from  the  jury  box  or  the  erasure  from  the  jury  roll  of 
a  name  or  names  therein  or  thereon,  except  by  the 
courts  or  judges,  as  has  been  stated.    The  terms  of  sec- 
tion 29  do  not  admit  of  an  interpretation  or  application 
that  would  institute  a  conflict  with  the  provisions  of 
sections  27  and  12. 
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The  terms  of  the  order  or  judgment  of  the  court  have 
been  carefully  revicAved  in  the  light  of  the  discussions 
in  brief;  and  we  find  no  error  or  impropriety  in  the 
order  or  judgment  awarding  the  writ.  It  conforms  to 
the  legal  requirements  fixed  by  the  jury  law  of  1909. 

There  is  no  error  in  the  record.  The  order  or  judg- 
ment appealed  from  is  affirmed. 

Affirmed.    All  the  Justices  concur. 


Henderson  v.  Planters  &  M.  Bank  of  Ozark 

Petition  to  Supersede  Execution^  and  to  Vacate  and 
Annul  Judgment. 

(Decided  June  29,  1912.     59  South.  493.) 

1.  Audita  Querela;  Proceeding;  Judgment;  Vacatian. — ^The  pro- 
ceeding to  supersede  the  enforcement  of  an  execution,  and  to  va- 
cate the  judgment  on  which  it  is  founded  is  a  substitute  for  the  an- 
cient writ  of  audita  querela,  and  such  proceeding  will  generally 
lie  in  cases  in  which  the  writ  would  lie  at  common  law. 

2.  Supersedeas;  Annulment  of  Execution;  Evidence. — In  a  pro- 
ceeding by  supersedeas  to  quash  an  execution  and  vacate  the  Judg- 
ment on  which  it  issued,  matters  operating  as  an  equitable  satis- 
faction of  the  judgment  may  be  inquired  into,  but  matters  which  go 
behind  the  Judgment  are  not  competent. 

3.  Same;  Pleading. — A  proceeding  by  supersedeas  to  vacate  an  ex- 
ecution and  annull  a  Judgment  is  in  the  nature  of  a  bill  in  equity, 
but  does  not  require  the  same  strictness  of  pleading. 

4.  Same;  Jury  Question. — ^The  evidence  examined  and  held  to  re- 
quire the  submission  to  the  Jury  of  the  questions  whether  an  ex- 
ecution had  been  issued,  and  was  in  the  hands  of  the  sheriff  when 
certain  alleged  payments  were  made  tx)  him,  and  whether  the  judg- 
ment creditor  had  authorized  the  sheriff  as  its  agent  to  collect  from 
the  debtor  the  amount  of  the  Judgment,  independent  of  the  issuance 
of  an  execution. 

5.  Judgment;  Payment;  Persons  Entitled  to  Receive. — Payment 
of  a  Judgment  in  order  to  operate  as  a  release  or  satisfaction,  even 
pro  tanto.  must  lie  made  to  the  plaintiff,  or  to  some  person  au- 
thorized by  him  or  by  law  to  receive  It,  except  as  to  Joint  judgment, 
or  those  assigned. 

6.  Same;  Authority  of  Officer, — An  officer  is  not  entitled  to  re- 
ceive payment  of  a  Judgment  before  execution  Issues,  nor  after  the 
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return  day  thereof;  hence,  if  he  receives  payment  when  he  has  no 
execution  in  his  hands,  he  acts  in  his  private  capacity  only,  and 
such  payment  is  inoperative  unless  ratified  or  accepted  by  the 
Judgment  creditor. 

7.  Attorney  and  Client;  Authority  Satisfaction  of  Judgment. — 
An  attorney  retained  to  collect  a  debt  by  suit  or  to  prosecute  a 
demand,  has  authority  to  receive  payment  of  the  Judgment  when 
recovered,  and  until  defendant  has  notice  of  a  revocation  of  such 
authority,  he  will  be  entitled  to  credits  for  payments  made  to  such 
an  attorney;  but  an  attorney  has  no  power  to  satisfy  a  judgment 
without  payment  in  full  In  money,  and  if  he  takes  less  than  the 
entire  amount,  or  receives  anything  else  than  money,  plaintiff  Is 
not  bound  in  the  absence  of  special  authority  to  that  effect. 

8.  Execution;  Force;  Combination, — Where  a  Judgment  has  been 
satisfied  by  a  payment,  an  execution  issued  thereon  should  be  treated 
as  also  satisfied. 

9.  Same;  Validity;  Satisfied  Judgment. — An  execution  issued  on 
a  satisfied  Judgment  of  which  satisfaction  no  entry  is  made  of  rec- 
ord is  not  void  but  voidable  only. 

10.  Same;  Satisfaction;  Return. — Payment  by  a  sheriff  of  an  ex- 
ecution in  his  hands  is  a  satisfaction  of  It,  if  the  parties  so  elect  to 
treat  it  though  no  satisfaction  is  entered  of  record. 

11.  Same;  Payment  to  Sheriff;  Authority, — A  sheriff  has  no  au- 
thority, after  the  end  of  his  term  of  office  to  receive  payment  of  an 
execution  which  he  has  returned,  though,  if  he  receives  the  money 
and  pays  it  over  to  plaintiff's  attorney  by  whom  it  is  accepted  as 
a  payment,  the  payment  will  be  good,  and  the  execution  thereby 
discharged. 

12.  Same;  Payment  to  Sheriff ;  Effect. — Payment  of  money  on  a 
Judgment  to  a  sheriff  having  an  execution  satisfies  it.  and  if  the 
judgment  creditor  does  not  receive  It,  his  only  remedy  is  against 
the  sheriff. 

13.  Same;  Satisfaction ;  Levy. — A  levy  and  seizure  of  goods  to  sat- 
isfy an  execution  Is  a  satisfaction  thereof  to  the  extent  of  the 
value  of  the  goods,  as  to  the  defendant  in  execution,  and  if  they  are 
lost  or  wasted  by  the  sheriff,  the  pliantiff's  remedy  is  against  the 
sheriff. 

14.  Same;  Issuance;  Clerk's  Duty. — The  words  "unless  otherwise 
directed*  as  used  in  section  4079,  Code  1907,  means  unless  other- 
wise directed  by  the  court  rendering  the  judgment,  and  the  issuance 
of  the  execution  l)eing  a  purely  ministerial  act,  may  be  delegated 
orally. 

15.  Appeal  and  Error;  Evidence;  Prejudicial  Error. — It  is  not  prop- 
er to  exclude  competent  and  relevant  evidence,  and  Its  exclusion 
cannot  be  justified  on  the  theory  of  error  without  injury. 

Appeal  from  Coffee  Circuit  Court. 
Heard  before  Hon.  H.  A.  Pearcb. 
Petition  by  J.  E.  Henderson  directed  to  the  Planters 
&  Merchants  Bank  of  Ozark  to  supersede  the  en  force- 
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ment  of  an  execution,  and  to  vacate  and  annul  the  judg- 
ment on  which  it  was  founded.  Prom  a  judgment  deny- 
ing relief  petitioner  appeals.    Reversed  and  remanded. 

Riley  &  Carmichael,  and  W.  W.  Sanders,  for  ap- 
p^»11ant.    No  brief  reach  the  Reporter. 

J.  E.  Z.  RiLBY^  for  appellee.  No  brief  reached  the 
Reporter. 

MAYFIELD,  J. — This  is  a  proceeding  instituted  by 
appellant  to  supersede  the  enforcement  of  an  execution 
and  to  vacate  and  annul  the  judgment  upon  which  it 
is  founded,  upon  the  ground  that  the  judgment  has 
been  paid  and  satisfied.  The  proceeding  in  this  state 
is  a  substitute  for  the  ancient  writ  of  audita  querela. 

In  the  case  of  Thovipson  v,  Lassiter,  86  Ala.  540,  6 
South.  33,  it  is  said:  *^In  our  practice,  the  proceed- 
ing by  supersedeas  is  substituted  for  the  writ,  and 
generally  will  lie  in  the  cases  in  which  writ  of  audita 
querela  would  lie  at  common  law.  Matter  which 
operates  an  equitable  satisfaction  of  a  judgment  may 
be  inquired  into  by  this  proceeding,  and  an  executicm 
issued  to  enforce  the  judgement  may  be  superseded  and 
vacated;  but  matters  which  go  behind  the  judgment 
cannot  be  inquired  into. — Br.  Bank  of  Mobile  v.  Cole- 
man,  20  Ala.  140 ;  Mervine  v.  Parker,  18  Ala.  241." 

The  proceeding  with  us  is  regarded  as  one  in  the 
nature  of  a  bill  in  equity,  but  not  to  require  the  same 
strictness  of  pleading. 

Appellee  obtained  a  judgment  against  appellant  for 
J6,514.20.  The  judgment  was  obtained  at  the  spring 
term  of  the  circuit  court  of  Coffee  county,  which  was 
held  at  Enterprise.  The  date  of  the  judgment  was  Feb- 
ruary 22,  1910. 
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It  is  shown  without  dispute  that  appellant  paid  f3,- 
000  on  October  10,  1910;  paid  ?1,000  on  October  19, 
1910;  and  paid  |1,070.40  on  January  31,  1911. 

The  matter  in  dispute  is  as  to  several  payments  which 
appellant  claims  to  have  made  to  the  sheriff  of  Coflfee 
county,  and  for  which  he  holds  the  sheriflf's  receipts.  The 
sheriff  seems  to  have  absconded ;  he  could  not  be  had  as 
a  witness,  nor  could  his  deposition  be  secured.  Only 
one  execution  or  copy  thereof  could  be  found,  and  that 
appears  to  have  been  issued  January  27,  1911;  and  it 
contains  only,  as  credits,  the  $3,000  and  f  1,000  pay- 
ments above  mentioned. 

Appellant  claims,  however,  that  he  paid  to  the  sheriff 
on  this  judgment  flOO  on  the  7th  of  March,  1910;  |528 
on  the  21st  of  March,  1910;  $500  on  the  11th  of  June, 
1910 ;  and  $.500  on  the  19th  of  August,  1910.  Each  and 
all  of  these  payments  are  disputed.  The  appellant, 
however,  testified  positively  as  to  the  payment  of  each 
of  said  amounts,  and  produced  the  sheriff's  receipt 
therefor;  but  it  is  claimed  by  the  appellee  that  such 
alleged  payments  would  not  be  binding  on  it  nor  charge- 
able as  payments  on  the  judgment,  because  it  is  not 
shown  that  the  sheriff  held  an  execution  in  his  hands  at 
the  times  the  payments  were  made,  and  that  it  is  not 
shown  that  an  execution  had  issued  on  this  judgment 
when  the  sheriff  received  the  payments,  and  that  it  is 
not  shown  that  the  sheriff  had  any  authority,  as  agent 
for  the  plaintiff  in  judgment,  to  receive  the  payments. 

Search  was  made,  but  no  corresponding  execution, 
prior  to  these  dates,  could  be  found;  and  the  clerk's 
and  the  sheriff's  books  and  records  failed  to  show  the 
issuance  or  the  existence  of  any  execution  at  the  times 
of  the  alleged  payments.  The  plaintiff  testified,  how- 
ever, that  the  sheriff  did  have  such  an  execution  in 
his  hands,  at  the  times  of  the  payments;  and  that  he 
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told  appellant,  at  the  time  of  the  payments,  that  he  did 
have  such  an  execution;  that  appellant  saw  the  paper, 
but  did  not  read  it,  and  therefore  did  not  know,  of 
his  own  knowledge,  the  contents  thereof.  He  also  tes- 
tified that  the  sheriff  told  him,  at  the  time  he  made  the 
payments,  that  the  appellee,  the  plaintiff  in  the  judg- 
ment, had  instructed  the  sheriff  to  collect  this  money. 

The  appellant,  as  a  witness,  testified,  among  other 
things,  as  follows :  "Yes,  at  the  time  Mr.  Knight  came 
to  me  for  this  money,  he  told  me  what  he  was  collecting 
it  for.  Yes,  he  had  the  execution  in  his  hand.  He  told 
me  that  Mr.  Sessions  (an  officer  of  the  Planters'  &  Mer- 
chants' Bank  of  Ozark)  had  phoned  him  to  collect  a 
part  of  that  judgment  against  J.  E.  and  W.  E.  Hender- 
son. Yes,  after  he  told  me  this  I  would  instruct  the 
payments  made  by  my  bookkeeper.  Yes,  I  recollect  a 
conversation  I  had  with  Mr.  Knight  in  reference  to  the 
collection  of  this  judgment  that  he  held,  which  conver- 
sation took  place  when  one  of  those  payments  were 
made.  At  the  time  this  conversation  took  place,  we 
were  in  my  office,  and  I  requested  Mr.  Knight  to  leave 
the  execution  there  in  the  office  and  mark  those  credits 
upon  the  execution  at  the  time  and  as  I  would  pay  them. 
He  replied  to  this,  'No,  I  will  issue  you  a  receipt  every 
time  you  make  a  payment,  as  I  have  to  have  a  copy  of 
the  execution  for  my  office  files.'  He  said  he  would 
write  a  receipt  every  time  money  was  paid  on  it.  Yes,  I 
say  that  Mr.  Knight  had  the  execution  in  his  hand  at 
that  time.  I  do  not  know  where  Mr.  Knight  is  at  this 
time.  Yes,  I  have  made  an  effort  to  get  Mr.  Knight 
here.  He  left  here  during  last  court  and  after  court 
had  been  called.  I  think  it  was  Monday  or  Tuesday  of 
the  last  term  of  the  court  here  when  he  left.  He  left 
about  the  time  this  case  was  called  for  trial." 
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The  appellant,  also  in  order  to  show  authority  for, 
or  a  ratification  of,  the  payments  made  to  the  sheriff, 
introduced  in  evidence  a  letter  from  the  attorney  of 
appellee,  plaintiff  in  judgment.  This  letter  was  as  fol- 
lows :  "Ozark,  Ala.,  Dec.  14th,  1910.  Mr.  J.  E.  Hen- 
derson, Enterprise,  Ala. — Dear  Sir:  I  have  agreed  with 
Mr.  Jim  Knight  that  if  you  will  send  me  New  York  Ex- 
change for  one  thousand  nine  hundred  and  eighty-six 
dollars  and  ninety-eight  cents  ($1,986.98)  by  tomorrow 
afternoon's  mail  that  we  will  wait  for  the  other  nine 
hundred  dollars  which  is  to  bear  interest  until  Dec. 
28th,  this  year,  this  agreement  does  not  hold  if  this 
amount  is  not  received  by  tomorrow  afternoon's  mail. 
Yours  truly,  J.  E.  Z.  Riley." 

The  trial  court,  on  appellee's  motion,  excluded  all  of 
appellant's  evidence,  including  that  we  have  set  out,  and 
gave  the  afBrmative  charge  for  appellee.  We  think 
there  was  reversible  error  in  this  action  of  the  court. 
This,  as  we  have  shown,  is  an  equitable  action,  and  un- 
der the  evidence  in  this  case  it  was  open  for  the  jury 
to  infer  that  an  execution  had  been  issued,  and  was  in 
the  hands  of  the  sheriff  when  the  plaintiff  made  the  dis- 
puted payments,  or  claims  that  he  made  them.  While 
the  fact  that  the  execution  could  not  be  found  and  the 
dockets  showed  no  issuance  of  execution  is  a  strong 
circumstance  to  show  that  none  was  issued,  and  there- 
fore none  could  have  been  in  the  hands  of  the  sheriff, 
yet  one  may  have  issued  and  may  have  been  in  the 
hands  of  the  sheriff,  under  the  peculiar  proof  shown  in 
this  case.  The  sheriff  had  absconded,  and  may  have  car- 
ried the  writ  with  him,  to  shield  himself  and  his  bonds- 
men; and  the  deputy  clerk,  who  could  have  issued  the 
writ  and  probably  did  so,  if  in  fact  one  was  issued,  was 
dead.  It  was  also  open  for  the  jury  to  infer  that  plain- 
tiff in  execution  had  authorized  the  sheriff  to  collect 
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the  judgment.  And  so,  of  course,  it  was  error  to  ex- 
clude this  evidence,  or  to  direct  a  verdict  against  the 
petitioner. 

Payment  of  a  judgment,  to  operate  aa  a  release  or 
satisfaction,  even  pro  tanto,  must  be  made  to  the  plain- 
tiff or  to  some  person  authorized  by  him,  or  by  law,  to 
receive  it.  There  are,  of  course,  exceptions  as  to  joint 
judgments,  those  assigned,  etc.,  not  necessary  to  be 
here  noticed. 

It  has  been  held  that  an  attorney  employed  or  re- 
tained to  collect  by  suit,  or  to  prosecute,  a  demand,  has, 
by  Virtue  of  his  employment,  authority  to  receive  pay- 
ment of  the  judgment  when  recovered;  and,  until  the 
defendant  has  notice  of  a  revocation  of  such  authority, 
he  will  be  entitled  to  credits  as  to  all  payments  made 
to  such  attorney. —  Freeman  on  Judgments,  §  462.  But 
the  attorney  has,  by  virtue  of  his  general  employment, 
no  authority  to  satisfy  a  judgment  without  payment  of 
the  full  amount  in  money;  and  if  he  compromises,  by 
taking  less  than  the  entire  amount,  or  by  receiving  any- 
thing else  than  money,  the  plaintiff  is  not  bound,  in 
the  absence  of  special  authority  to  this  effect. — Freem. 
Judg.  §  463. 

If  a  judgment  is  satisfied  by  payment  thereof,  the 
writ  or  execution  issued  thereon  to  enforce  payment 
should  be  treated  as  also  satisfied.  To  satisfy  a  judg- 
ment or  execution  by  payment,  the  payment  must  be 
made  to  the  proper  party,  person,  or  officer.  On  this 
subject,  Mr.  Freeman,  in  his  work  on  Execution  (vol- 
ume 3,  §  442,  pp.  2368,  2369)  says:  "The  first  ques- 
tion in  regard  to  payment  made  by  or  for  the  defend- 
ant is  this:  To  whom  may  the  payment  be  made?  The 
answer  is,  that  it  may  be  made  to  the  plaintiff,  or  to  one 
of  several  plaintiffs,  or  to  the  officer  holding  the  writ, 
or  to  the  plaintiff's  attorney,  except  where  the  defend- 
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ant  knows  that  the  attorney  has  no  authority  to  re- 
ceive it,  or  to  a  prochein  ami,  or  the  attorney  of  such 
prochein  ami.  But  an  officer  is  not  entitled  to  receive 
payment  before  the  execution  issues,  nor  after  the  re- 
turn day  thereof,  because  prior  to  the  issuing  of  the 
writ  the  exercise  of  his  official  functions  has  not  been 
invoked,  and  after  its  return  day  his  power  to  act,  ex- 
cept for  the  purpose  of  disposing  of  property  already 
levied  upon,  has  terminated.  If  a  payment  is  made 
to  him,  it  can  be  received  only  in  his  private  capacity. 
He  is  no  longer  the  agent  of  the  plaintiff  nor  of  the 
law;  and  a  payment  to  him,  unless  ratified  or  accepted 
by  the  plaintiff,  is  manifestly  inoperative." 

This  court  has  declared  the  following  rules  as  to  pay- 
ments made  to  the  sheriff  and  to  the  plaintiff's  attorney. 

An  execution  issued  upon  a  judgment  which  has 
been  satisfied,  but  of  which  satisfaction  no  entry  is 
made  on  the  record,  is  not  void,  but  voidable  merely. — 
Boren,  et  al.  v.  McGehee,  6  Port.  432,  31  Am.  Dec.  695 

The  payment  by  a  sheriff  of  an  execution  in  his  hands 
is  a  satisfaction  of  it  if  the  parties  so  elect  to  treat  it, 
although  no  indorsement  or  return  of  satisfaction  is 
made  or  entered. — Mooney  &  Black  v.  Parker,  18  Ala. 
708;  Houston  v.  Critchfield's  Adm%  22  Ala.  76;  Poe 
V,  Dorrah,  20  Ala.  288,  56  Am.  Dec.  196. 

A  sheriff  has  no  authority,  after  he  has  gone  out  of 
office,  to  receive  payment  of  an  execution  which  he  has 
returned;  yet,  if  he  receives  the  money  and  pays  it 
over  to  the  plaintiff's  attorney  by  whom  it  is  accepted 
as  a  payment,  the  payment  is  good,  and  the  execution 
thereby  discharged. — Dubberly  v.  Black's  Adm'r,  38 
Ala.  193;  Chapman,  Lyon  d  Noyes  v,  Cowles,  41  Ala. 
103,  91  Am.  Dec.  508. 

The  payment  of  money  to  the  sheriff  having  an  ex- 
ecution satisfies  it,  and,  if  the  plaintiff  fails  to  receive 
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it,  his  only  remedy  is  against  the  officer. — Wehh  v.  Bum- 
pass,  9  Port.  201,  33  Am.  Dec.  310. 

A  levy  and  seizure  of  goods  to  satisfy  the  execution 
is  a  satisfaction  thereof  to  the  extent  of  the  value  of 
the  goods,  as  to  the  defendant  in  execution.  If  they  are 
lost  or  wasted  by  the  sheriff,  the  plaintiflPs  remedy  is 
against  him. — Wehh  v.  Bumpass,  9  Port.  201,  33  Am. 
Dec.  310;  CampheU,  use,  etc,  v,  Spence,  4  Ala.  543,  39 
Am.  Dec.  301. 

Code,  §  4079,  provides  as  follows:  "The  clerk  must 
issue  executions  on  all  judgments  in  favor  of  the  suc- 
cessful parties,  as  soon  after  the  adjournment  of  court 
as  practicable,  within  the  time  prescribed  by  this  Code, 
unless  otherwise  directed.  The  writ  must  be  signed  by 
the  clerk,  and  tested  on  the  day  it  is  issued." 

The  issuing  of  the  execution  is  a  ministerial  act,  and 
may  be  delegated  orally.  This  court,  in  the  case  of 
Davidson  v,  Wiley,  31  Ala.  452,  construed  the  phrase 
"unless  otherwise  directed,"  to  mean,  unless  ordered  by 
the  court.  In  that  case  this  court  said:  "The  only 
way  in  which  we  can  give  effect  to  the  words  ^unless 
otherwise  directed,'  as  used  in  section  2423  of  the  Code, 
is  to  treat  them  as  meaning  unless  otherwise  directed 
hy  the  court  rendering  the  judgment.  We  are  forced 
to  treat  them  as  meaning  that,  or  to  deny  them  any 
sense,  meaning,  or  effect.  And  we  do  not  feel  author- 
ized to  deny  them  any  sense,  meaning,  or  effect."  Judge 
Stone  dissented  in  that  case,  holding  that  the  court  had 
no  such  power,  and  that  the  execution  must  issue  as 
provided  unless  the  judgment  itself  "otherwise  di- 
rected." 

It  is  difficult  to  understand  how  the  action  of  the 
trial  court  in  excluding  all  the  evidence  can  be  justified. 
Much  of  it  was  unquestionably  competent  and  relevant 
to  the  issue.     How  it  is  possible  to  exclude  competent 
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and  relevant  evidence  without  committing  error  is  a 
question  of  some  difficulty.  I  know  that  it  is  attempted 
to  be  answered  by  saying,  "Yes,  it  is  confessedly  error, 
but  error  without  injury."  Is  it  a  practice  to  be  en- 
couraged, to  deliberately  err,  for  the  reason  that  no 
injur}'  will  result,  rather  than  achieve  the  same  result 
without  erring?  Why  violate  the  statutes  and  there- 
fore the  law,  when  you  can  obtain  the  same  result  by 
obeying  the  statutes  and  the  law?  Is  it  not  a  travesty, 
and  a  non  sequitur,  for  a  trial  court  to  exclude  all  the 
testimony  in  a  given  case,  and  then  straightway  instruct 
the  jury  that,  "if  they  believe  the  evidence  (there  being 
none,  because  excluded),  they  must  find  for  the  defend- 
ant"? Why  resort  to  this  circuitous  and  self-contra- 
dictory practice  when  the  statutes  expressly  provide 
for  achieving  the  same  result  by  a  simple,  reasonable^ 
and  consistent  method?  Is  it  better  to  sin,  because  no 
evil  will  result,  or  to  be  righteous  because  good  will 
come  of  it? 

The  trial  court  is  probably  excused  because  the  prac- 
tice has  been  long  sustained  by  this  court,  though  its 
error  has  been  often  noted.  The  views  of  the  writer 
have  been  fully  expressed  in  the  case  of  Scales  v.  Central 
Iron  d  Coal  Company,  173  Ala.  639,  55  South.  821. 

What  is  said  above  as  to  the  practice  of  excluding  all 
the  evidence,  and  directing  a  verdict,  are  the  views  of 
the  writer  only. 

We  are  not,  however,  persuaded  in  this  case  that  this 
error  of  excluding  competent  and  relevant  evidence  was 
without  injury.  As  we  have  attempted  to  show,  this 
evidence,  if  allowed  to  remain,  would  justify  an  in- 
ference by  the  jury  that  an  execution  was  issued  as  re- 
quired by  the  statute,  and  (if  so)  that  it  was  in  the 
hands  of  the  sheriflE  when  the  defendant  made  the  pay- 
ments to  that  officer,  which  he  testifies  to  having  made ; 
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and,  such  inference  having  been  drawn  by  the  jury,  it 
would  not  be  disputed  that  the  judgment  was  paid,  and 
that  the  present  execution  ought  to  be  quashed  and  its 
enforcement  restrained. 

It  was  also  open  for  the  jury  to  infer  that  the  plain- 
tiff had  authorized  the  sheriflf,  as  its  agent,  to  collect 
from  the  defendant  the  amount  of  this  judgment, 
whether  an  execution  had  issued  or  not;  and,  they  so 
finding,  the  result  would  have  been  diflferent. 

For  the  error  pointed  out,  the  judgment  is  reversed, 
and  a  new  trial  ordered. 

Reversed  and  remanded. 

DowDBLL^  C.  J.,  and  Simpson,  Anderson,  and  Saybb, 
JJ.,  concur.  Somerville,  J.,  concurs  in  conclusion. 
McClellan,  J.,  not  sitting. 


Gamer  v.  Gty  of  Anniston 

Street  Improvement  Assessment. 

(Decided  May  9,  1912.    Rehearing  denied  June  29,  1912. 
59  South.  654.) 

1.  Municipal  Corporations;  Street  Improvement;  Assessment; 
Jurisdiction, — Under  sections  1394-5,  Code  1907,  the  circuit  or  other 
court  of  lilce  jurisdiction  to  which  an  appeal  Is  taken  by  the  owner 
from  an  assessment  for  street  improvement,  may  determine  the  ex- 
istence and  effect  of  any  defects  in  the  proceedings,  and  may  also 
determine  whether  the  assessment  exceeds  the  special  benefits. 

2.  Same;  Abatement  of  Proceedings. — Where  it  appears  that  there 
is  fundamental  error  in  proceedings  to  assess  property  for  street 
Improvement,  the  proceedings  should  be  abated. 

3.  Same;  Supplementary  Proceedings. — Where  proceedings  to  as- 
sess property  for  street  Improvements  are  abated  for  fundamental 
error  therein,  and  supplementary  proceedings  are  comm^iced  under 
section  1380,  Code  1907,  the  city  must  take  each  step  anew. 

4.  Same,  Necessity  of  Ordincnce. — In  proceedings  under  section 
1361-,  Code  1907,  to  assess  property  for  street  improvement  an  inl- 
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tial  ordinance  or  resolution  of  some  character,  is  essential,  and  indis- 
pensable. 

5.  Same;  Sufficiency  of  Ordinance. — An  ordinance  providing  that 
a  street  shall  be  paved  with  bitulithic  pavements,  vitritied  brick, 
or  other  approved  material,  is  not  a  compliance  with  the  require- 
ments of  section  1361,  Code  1907,  because  failing  to  describe  the 
general  character  of  the  material  to  be  used,  and  an  assessment 
proceeding  under  such  an  ordinance  should  be  abated  on  objection 
properly  made. 

6.  Same;  Defect  In  Ordinance;  Effect — The  inadequacy  of  the 
preliminary  ordinance  does  not  render  void  an  assessment  by  the 
city  council  or  a  judgment  of  the  city  court  sustaining  such  as- 
sessment ;  and  where  a  property  owner  merely  objects  to  the  amount 
of  his  assessment,  and  not  to  the  preliminary  proceedings,  the  cir- 
cuit court  or  court  of  like  jurisdiction  to  which  an  appeal  is  taken 
may  properly  proceed  to  assess  the  amount  of  the  benefits  con- 
ferred. 

7.  Same;  Proceedings. — Where  a  city  council  acting  pursuant  to 
the  provisions  of  section  1364,  Code  1907,  passes  a  resolution  which 
differs  fundamentally  from  the  original  resolution,  this  must  be 
considered  the  commencement  of  a  new  proceeding,  the  statute  re- 
quiring the  prior  steps  to  be  taken  anew. 

S.  Same;  Supplementary  Proceeding. — The  provisions  of  section 
1380,  Code  1907,  are  within  the  law  making  powers  of  the  Legisla- 
tnre,  and  hence,  valid. 

Certiorari  to  Court  of  Appeals. 

City  of  Anniston  brings  certiorari  to  review  the  judg- 
ment of  the  Court  of  Appeals  in  the  case  of  Garner  v. 
City  of  Anniston,  2  Ala.  App.  389 ;  56  South.  874,  where- 
in the  judgment  of  the  City  Court  of  Anniston  over- 
ruling objections  of  R.  E.  Garner,  to  a  municipal  as- 
sessment was  reversed  and  remanded.  The  judgment 
of  the  Court  of  Appeals  is  reversed,  and  the  cause  re- 
manded to  that  court  for  further  proceedings  in  con- 
formity to  this  opinion. 

WiLLETT  &  WiLLBTT,  and  C.  H.  Young,  for  appellant. 
Counsel  discuss  the  power  of  the  court  to  review  by 
certiorari  the  proceedings  of  the  Court  of  Appeal,  but 
as  that  matter  is  not  discussed  in  the  opinion,  it  is 
not  deemed  necessary  to  here  set  it  out.  If  Garner's 
intention  is  correct,  then  the  assessment  would  be  void, 
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and  there  would  be  nothing  to  support  an  appeal,  and 
hence,  the  appeal  would  have  to  be  dismissed. — City  of 
Decatur  v.  Brock,  54  South.  209.  The  courts  will  look 
to  the  entire  proceedings,  and  will  gather  therefrom 
everything  that  will  give  the  necessary  jurisdiction. — 
Harton  v.  Town  of  Avondale,  147  Ala.  458;  Hitchcock 
V,  Galveston,  96  U.  S.  341.  So,  if  the  original  resolu- 
tion was  indefinite  and  uncertain,  the  subsequent  pro- 
ceeding ratifying  and  confirming  the  same,  and  desig- 
nating bitulithic  pavements  cured  any  defect,  and  con- 
stituted the  whole  proceedings  valid. — ^Authorities  next 
above.  The  transcript  was  sufficient  as  offered  in  evi- 
dence.— Sec.  1392,  Code  1907.  The  provisions  of  sec- 
tion 1393-4,  Code  1907,  also  show  that  appellant's  con- 
tention along  this  particular  line  is  not  tenable. — City 
of  Decatur  v.  Brock,  supra,  '  As  to  whether  the  im- 
provements were  in  accordance  with  the  contracts,  the 
city  council  was  the  sole  judge. — City  of  Woodlawn  v, 
Dunham,  162  Ala.  565;  sec.  1369,  Code  1907.  A  prop- 
erty owner  may  object  in  the  beginning  to  the  manner 
of  the  improvement,  and  the  cost  of  the  assessment,  but 
he  cannot  set  up  non-performance  of  the  contract. — 
38  N.  E.  750;  47  N.  E.  397;  59  N.  E.  869;  29  N.  J.  L. 
441.  The  city  is  not  required  to  show  the  proportionate 
shares  of  the  expense  of  the  improvement  as  applied  to 
appellant's  property,  the  question  being  whether  the  as- 
sessment against  the  property  exceeded  the  benefits  de- 
rived.— Harton  v.  Town  of  Avondale,  supra.  In  ref- 
erence to  the  questions  here  presented  consideration  of 
the  court  is  asked  of  the  following  cases,  where  the 
questions  involved  are  learnedly  discussed. — French  v. 
Barbour  A.  P.  Co.,  181  U.  S.  324;  Parsons  v.  District 
of  Columbia,  170  U.  S.  45;  City  of  Alton  v,  Foster,  74 
111.  App.  511;  s.  c.  173  111.  587;  Minn.  183;  187  Mass. 
290;  50  Mich.  56;  50  N.  W.  319;  125  Ind.  455.    Objec- 
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tions  to  assessments  for  paving  streets  not  made  be- 
fore the  city  council  cannot  be  reviewed  on  appeal  to 
either  the  Superior  or  the  Supreme  Court. — Young  v. 
City  of  Tacoma,  71  Pac.  742;  36  Atl.  293;  sees.  1381, 
1394,  Code  1907. 

Knox^  Acker,  Dixon  &  Sterne,  for  appellee.  This 
court  is  without  authority  to  review  by  certiorari  the 
judgments  of  the  Court  of  Appeals. — Sec.  140,  Const. 
1901;  Acts  1911,  p.  94;  sees.  1,  2,  3,  10  and  17;  People 
V.  Richmond^  26  Pac.  929,  and  cases  cited;  Wheeler  v. 
Northern  Colo.  Co.,  11  Pac.  103;  Branson  v.  Stude- 
baker,  33  N.  E.  98.  The  ordinance  was  not  suflScient 
under  section  1361,  Code  1907,  to  authorize  the  pro- 
ceedings undertaken,  and  hence,  the  proceedings  will 
not  support  the  judgment. — 2  Page  &  Jones  on  Taxa- 
tion by  Assessment,  sees.  775,  777,  856-7,  864 ;  106  Cal. 
498;  128  Cal.  114;  202  111.  257;  158  111.  442;  77  Ind. 
92;  82  Mo.  App.  386;  43  N.  W.  710;  70  N.  E.  989;  10 
Pac.  342;  37  Pac.  441;  19  Mich.  39;  92  N.  W.  657.  It 
is  jurisdictional  in  character,  and  if  the  city  council 
fails  to  acquire  jurisdiction  of  the  subject-matter,  no 
waiver  and  no  estoppel  could  confer  jurisdiction. — 
Wyatt  V.  Judge,  7  Port.  37 ;  Little  v.  Fitts,  33  Ala.  343 ; 
Clark  V.  Rose,  75  Ala.  129;  Henderson  v.  Hall,  134  Ala. 
505 ;  First  Nat.  Bank  v.  Dunn,  102  Ala.  202.  Jurisdic- 
tion is  n'ot  be  inferred  from  the  mere  exercise  of  it,  but 
must  affirmatively  appear  of  record  in  proceedings  of 
this  nature. — Martin  v.  Martin,  55  South.  632;  5  Mayf. 
590;  see  especially  Strout  v.  Portland,  38  Pac.  127,  and 
cases  there  cited ;  36  Atl.  801 ;  52  N.  E.  982 ;  72  N.  E. 
680.  If  jurisdiction  does  not  exist  an  appeal  by  the 
owner  is  not  a  waiver  of  the  lack  of  jurisdiction. — 135 
Cal.  178;  128  Cal.  373;  30  Pac.  593.  Failure  to  specify 
the  materials  to  be  used  or  a  failure  to  require  with 
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the  other  requirements  of  the  statute  deprive  the  city 
council  of  jurisdiction,  to  make  the  assessment,  and 
the  acquiescence  or  inaction  of  the  property  owner  will 
not  have  the  effect  of  validating  such  proceeding. — 46 
N.  E.  729;  47  N.  E.  368;  50  N.  E.  221;  20  Atl.  737. 

SAYRE,  J. — Certiorari  to  the  Court  of  Appeals.  Pe- 
titioner, the  city  of  Anniston,  complains  of  the  ruling 
and  opinion  of  the  Court  of  Appeals  as  erroneous,  in 
that  it  was  there  held  that  the  initial  resolution  of  the 
city  council,  preparatory  to  the  paving  of  Tenth  street 
and  the  assessment  of  a  part  of  the  cost  thereof  against 
lot  13,  block  149,  on  the  north  side  of  the  street,  which 
said  resolution,  undertaking  to  comply  with  section 
1361  of  the  Code,  provided  that  the  street  should  l>e 
paved  with  bitulithic  pavement,  vitrified  brick,  or  other 
approved  material,  whereas  said  section  provides  that 
the  initial  ordinance  or  resolution  in  such  proceedings 
shall  describe  "the  general  character  of  the  materials 
to  be  used,"  was  void,  and  the  judgment  had  at  the 
end  of  the  proceeding,  and  on  appeal  from  the  assess- 
ment to  the  city  court  of  Anniston,  was  also  void  and 
of  no  effect. 

In  our  recent  case  of  Birmingham  v.  WillSy  178  Ala. 
198,  59  South.  173,  we  had  occasion  to  consider  the  of- 
fice of  section  1381  of  the  Code,  which  undertakes  to 
establish  a  legislative  estoppel  against  property  own- 
ers who,  after  due  notice,  fail  to  appear  to  contest  the 
final  assessment  in  proceedings  of  this  character.  The 
operation  and  effect  of  the  section  we  held  to  be  such 
as  to  relieve  us  in  that  case  of  the  necessity  of  discrim- 
inating between  those  steps  preliminary  to  the  final  as- 
sessment, which,  in  the  absence  of  statutory  ^toppel, 
have  been  ordinarily  considered  necessary  to  the  valid- 
ity of  the  assessment,  and  those  the  omission  or  imper- 
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feet  obsei*vance  of  which  have  been  held  for  mere  irregu- 
larities, not  going  to  the  validity  of  the  proceeding  and 
resultant  assessment.     In  the  case  at  hand,  there  had 
been  no  general  waiver  of  the  sort  contemplated  in  that 
section  1381 ;  the  property  owner  appeared  at  the  final 
assessment  and  urged  certain  objections.     His  objec- 
tions having  been  overruled  by  the  municipal  council, 
and  the  assessment  having  been  made  final  against  him, 
the  property  owner  took  an  appeal  to  the  city  court  of 
Anniston.    On  such  appeal  the  statute  (Code,  §  1394) 
provides  that  "the  said  cause  may  be  tried  on  the  rec- 
ord without  other  pleadings,  and  the  court  shall  hear 
all  the  objections  of  the  property  owner  or  owners  to 
said  assessment  and  the  amount  thereof,  and  shall  de- 
termine whether  or  not  such  assessment  exceeds  the 
increased  value  of   such    property   by    reason    of   the 
special  benefits  derived    from    the   improvement,    and 
shall  render  judgment  accordingly;"  and  (section  1395) 
that,  "if  on  the  hearing  of  such  appeal  it  shall  appear 
that  by  reason  of  any  technical  irregularity  or  defect 
in  the  proceedings  the  assessment  has  not  been  proper- 
ly made  against  the  lot  or  parcel  of  land  sought  to  be 
charged,  the  court  may,  nevertheless,  on  application  of 
the  city  or  town,  upon  satisfactory  proof  that  expense 
has  been  incurred  which  is  a  proper  charge  against  the 
lot  or  land  in  question,  render  judgment  for  the  amount 
properly  chargeable  against  said  lot  or  land;  but  in 
such  case  the  court  shall  make  such  order  for  the  pay- 
ment of  the  costs  as  it  may  deem  proper."    In  view  of 
their  own  language  and  the  general  scheme  provided 
by  these  and  related  sections,  we  hold  the  provision  to 
be  that  on  appeal  to  the  circuit  or  other  court  of  like 
jurisdiction  two  issues  may  be  tried:    Whether  errors 
or  omissions,  not  waived  by  a  failure  to  object  before 
the  council  or  municipal  board,  have  intervened,  and, 
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if  so,  with  what  effect ;  whether  the  assessment  exceeds 
the  special  benefits  derived  by  the  property  from  the 
improvement.  If  fundamental  error  be  shown  in  the 
record,  the  proceeding,  so  far  as  it  touches  the  inter- 
est or  property  of  the  party  appealing,  shall  be  abated 
or  held  for  naught,  in  which  case  (section  1380)  supple- 
mentary proceedings  may  be  had,  in  order  to  supply 
or  cure  the  defect.  We  take  the  last-mentioned  pro- 
vision (section  1380)  to  mean  that  as  to  the  party  ap- 
pealing a  reassessment  may  be  had,  in  which  the  coun- 
cil or  municipal  board  must  begin  anew  and  retrace 
its  steps.  The  statute  also  intends  that  if  there  has 
been  any  irregularity  or  defect  in  the  proceeding  for 
assessment,  merely  technical,  and  not  affecting  the  sub- 
stantial rights  of  property  owners,  judgment  on  appeal 
must  be  rendered  for  the  municipality  for  the  amount 
of  the  assessment,  not  exceeding  the  special  benefit  con- 
ferred, and  the  court  shall  make  such  order  for  the  pay- 
ment of  the  costs  as  it  may  deem  proper.  If  no  fun- 
damental error  be  shown,  the  issue  whether  the  amount 
of  the  assessment  against  the  property  owner  exceeds 
the  benefit  conferred  must  be  tried  in  the  usual  way  of 
determining  issues  of  fact. 

In  this  view  of  the  statute,  it  may  become  necessary, 
in  a  case  where,  as  here,  the  complete  statutory  estoppel 
of  section  1381  does  not  operate,  to  determine  what  er- 
rors or  omissions  in  the  proceedings  preliminary  to  the 
process  for  final  assessment  are  so  fundamental  as  ti> 
require,  on  objection  taken,  an  abatement  or  declara- 
tion of  invalidity,  and  what  are  those  technical  errors 
or  irregularities  which  ought  not  to  lead  to  that  re- 
sult. We  think  there  can  be  no  doubt  that  the  require- 
ment of  an  initial  ordinance  or  resolution  of  some  sort 
is  indispensable.  Indeed,  an  ordinance  or  resolution 
suflacient  to  show  at  least  a  bona  fide  intention  and  ef- 
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fort  to  exercise  the  authority  conferred  by  the  statute, 
though  it  may  be  seriously  defective,  is  neecssary  in 
any  case.    An  improvement  undertaken  without  an  or- 
dinance or  resolution  to  evidence  the  exercise  of  the 
power  conferred  by  the  statute  would  be  the  private  en- 
terprise of  the  individuals  composing  the  council  or 
municipal  board,  and  could  not,  by  estoppel  or  other- 
wise, impose  liability  on  the  municipality,  nor  eventu- 
ate in  a  lien  upon  the  property   of   attingent   owners. 
Just  what  defects  in  an  initial  ordinance  or  resolution 
will  demand  an  abatement  of  the  proceeding,  upon  ob- 
jection timed  as  the  statute  requires,  may  be  in  some 
cases  a  question  of  difficulty.     The   specific    objection 
upon  which  the  property  owner  now  insists  arises  out 
of  that  part  of  the  statute   (section  1361)   which  re- 
quires that  the  initial  ordinance  shall  describe  the  gen- 
eral character  of  the  materials  to  be  used.    The  purpose 
of  this  requirement,  and  of  the  provision  for  a  subse- 
quent publication  of  the  ordinance  and  for  the  meeting 
of  the  council  with  property  owners,  is  to  give  the  latter 
an  opportunity  to  participate  in  an  advisory  capacity  in 
the  final  determination  whether  the  improvement  shall 
be  undertaken,  and,  if  so,  of  what  materials  it  shall  be 
made.    The  statute  also  confers  upon  property  owners 
a  qualified  right  of  veto.     To  these  ends,  the  informa- 
tion of  property  owners  by  the  incorporation  in  the  or- 
dinance of  a  statement  of  the  general  character  of  the 
materials  to  be  used  is  proper  and  necessary,  so  that 
no  ordinance  omitting  such  statement  can  survive  an 
objection  taken  at  the  hearing  for  final  assessment.    It 
is  obvious  that  the  ordinance  in  question  did  not  desig- 
nate or  describe  any  material.     It  did  not  in  any  re- 
spect limit  the  final  choice,  nor  give  notice  of  the  mate- 
rial for  or  against  which  that  choice  would  be  exercised. 
Ky  providing  that  there  might  be  a  choice  of  any  ap- 
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proved  material,  it  left  the  council  as  free  in  the  selec- 
tion of  materials  as  if  no  material  whatever  had  been 
mentioned,  and  so,  in  that  respect,  was  notice  of  noth- 
ing. It  was  not,  therefore,  a  compliance  with  the  stat- 
ute.   And  so  the  Court  of  Appeals  held. 

Section  1364  of  the  Code  provides  that  at  the  first 
meeting  of  the  council  and  property  owners  the  coun- 
cil shall  consider  objections  and  protests,  if  any,  "and 
may  confirm,  amend,  modify,  or  rescind  the  original 
ordinance  or  resolution."  In  this  case  it  appears  that 
the  council,  after  hearing  objections,  adopted  a  resolu- 
tion in  language  somewhat  different  from  the  original ; 
but,  for  reasons  to  be  found  stated  in  the  opinion  of 
the  Court  of  Appeals,  this  resolution  must  be  held  to 
have  merely  confirmed  the  original  therein  referred  to. 
We  may  suggest  that,  if  a  resolution  passed  at  that 
stage  of  a  proceeding  differ  fundamentally  from  the 
original,  it  must  be  considered  as  the  commencement 
of  a  new  proceeding,  in  the  prosecution  of  which  the 
omission  of  any  essential  requirement  of  the  statute, 
made  for  the  governance  of  original  proceedings,  will 
be  omitted  at  the  peril  of  its  abatement  on  the  final 
hearing  for  assessment;  for  otherwise  property  owners 
would  be  deprived  of  their  qualified  right  of  veto.  This 
seems  to  be  the  meaning  and  effect  of  the  statute. 

In  view  of  the  provision  that  the  council  may,  in  the 
event  its  proceeding  is  abated  on  account  of  any  defect 
in  the  notice  of  proceeding  before  or  subsequent  to  the 
notice  of  final  assessment,  commence  a  new  proceeding 
— the  statute  denominates  it  a  "supplementary  proceed- 
ing"— for  the  assessment  of  the  cost  of  an  improvement 
already  completedj  it  may  be  that  an  objection  going, 
not  to  the  amount  of  the  assessment,  but  to  the  lack  of 
conformity  to  statutory  requirements  in  the  prelimi- 
nary proceedings,  will  be  of  doubtful  value  to  the  prop- 
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erty  owner.  Indeed,  we  do  not  see  that  he  can  take 
anything  by  such  objection,  except  the  right,  in  the 
event  of  a  new  proceeding,  to  organize  a  veto  by  prop- 
erty owners  on  the  chance  that  in  the  face  of  such  veto 
the  improvement  may  not  be  able  to  muster  a  vote  of 
two-thirds  of  the  council.  The  probability  will  always 
be  that  in  the  end  he  will  be  required  to  pay.  But  the 
authority  of  such  provisions  for  a  new  or  supplemental 
assessment  has  been  generally  recognized.  In  2  Page 
&  Jones  on  Taxation  by  Assessment,  it  is  said,  with 
citation  of  a  great  array  of  decided  cases,  that:  *'In 
many  jurisdictions  it  is  provided,  either  expressly  or 
by  fair  implication  from  the  language  used  by  the  Leg- 
islature, that,  where  an  improvement  has  been  con- 
structed, and  the  public  corporation  has  attempted  to 
construct  it  at  the  cost  of  the  owners  of  the  property 
benefited  thereby,  but  the  assessment  which  has  btH^n 
levied  has  proved  to  be  invalid,  such  public  corporation 
shall  have  power  to  levy  a  se(!ond  assessment  to  pay 
the  cost  of  such  public  improvement,  if  not  in  excess  of 
the  benefits  conferred  upon  the  property  owner  there- 
by. These  statutes  are  held  to  be  valid ;  and  where  they 
are  in  force  the  power  to  levy  assessments  exists."  Sec- 
tion 956.  In  Seattle  v.  Kelleher,  195  U.  S.  351,  25  Sup. 
Ct.  44,  49  L.  Ed.  232,  the  Supreme  Court  of  the  United 
States  went  so  far  as  to  uphold  the  constitutional  valid- 
ity of  a  statute  providing  that  an  additional  or  new 
assessment  might  be  levied  for  that  part  of  the  cost  of 
an  improvement  for  which,  when  it  was  made,  there 
was  no  statutory  authority,  and  for  which  the  munici- 
pality had  determined  in  the  beginning  to  pay  by  gen- 
eral taxation.  The  statute  invoked  by  the  city  in  this 
case,  being  within  the  competency  of  the  lawmaking 
power,  must  be  followed,  so  far  as  it  can  be  understood, 
without  regard  to  what  we  may  think  of  its  wisdom. 


Digiti 


zed  by  Google 


440  SUPREME  COURT  [Vol. 

[Gamer  v.  City  of  Annistou.J 

Apart  from  one  idea,  that  of  providing  for  a  point  at 
which  the  property  owner  shall  be  concluded,  its  con- 
ception is  not  altogether  logical  nor  its  expression 
clear.  Our  effort  has  been  to  ascertain  and  follow  the 
meaning  of  the  statute  as  it  has  been  written. 

We  are  referred  to  Ex  parte  Paducah,  89  S.  W.  302, 
Emmert  v.  Elyria,  74  Ohio  St.  185,  78  N.  E.  269,  and 
Jacksonville  Ry,  Co,  v,  Jacksonville,  114  111.  562,  2  N. 
E.  478,  as  cases  on  all  fours  with  case  at  bar,  and  as 
holding  that  a  description  of  materials,  such  as  was 
used  in  the  ordinance  in  question,  satisfied  the  require- 
ments of  statutes  substantially  identical  with  section 
1361  of  our  Code.  In  Illinois  the  court  held  that  an 
ordinance  prescribing  a  pavement  of  brick,  and  de- 
scribing its  materials  and  manner  of  construction  with 
particularity  in  all  other  respects,  was  not  rendered 
void  by  the  fact  that  it  permitted  the  foundation  to  be 
laid  in  "cinders,  sand,  gravel  or  other  materials  equal- 
ly suitable.''  We  find  no  fault  in  the  decision.  In  the 
Ohio  case  it  appeared  that  the  council  had  determined 
that  the  paving  material  should  be  asphalt,  brick,  or 
other  material,  as  might  thereafter  be  determined.  The 
court,  without  citation  of  authority  or  notice  of  cases 
to  the  contrary,  said,  "This  meets  the  requirement  of 
the  statute."  The  consideration  which  induced  the 
Kentucky  Court  of  Appeals  to  a  ruling  in  line  with  the 
contention  of  the  city  of  Anniston  in  the  case  at  bar 
was  thus  stated  by  the  court:  "It  is  obviously  good 
policy,  and  to  the  best  interest  of  the  public,,  that  ordi- 
nances of  this  nature  should  be  so  framed  as  to  bring 
about  competition  in  the  bidding  for  such  work."  The 
weight  of  authority  is  to  the  contrary.  A  number  of 
the  cases  are  cited  in  the  opinion  of  the  Court  of  Ap- 
peals. Some  valuable  paving  processes  are  patented; 
some  paving  materials  of  great  value  are  in  effect  pro- 
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prietary.  No  doubt  the  legislative  purpose  was  to  per- 
mit municipalities  to  have  the  benefit  at  once  of  such 
processes  and  materials  and  of  competition  which  an 
exact  specification  of  some  processes  or  some  materials 
of  particular  origin  or  ownership  would  exclude.  At 
the  same  time  it  was  intended  to  give  property  owners 
an  opportunity  to  intelligently  advise  and  object.  These 
purposes,  which  to  some  extent  run  counter  to  each 
other,  are  served,  as  well  perhaps  as  such  conflicting 
purposes  could  be,  by  the  requirement  of  a  description 
of  the  general  character  of  the  materials  to  be  used, 
as  (to  state  what  we  consider  apt  and  adequate  illus- 
trations of  the  statutory  purpose)  that  the  proposed 
improvement  is  to  be  constructed  of  stone,  or  brick,  or 
asphalt,  or  wood,  or  a  combination  of  bituminous  prod- 
ucts and  crushed  stone,  which  makes  what  is  com- 
monly known  as  bitulithic  pavement.  The  ordinance 
in  question  fails  to  meet  the  requirements  of  the  statut(i 
thus  reasonably  construed,  and  the  proceeding  conse- 
quent upon  it  should  have  been  abated  on  objection 
properly,  how^ever  informally,  brought  to  the  notice  of 
the  council  or  municipal  board  at  the  hearing  for  final 
assessment,  or  on  appeal  in  the  city  court. 

The  property  owner  in  this  case  did  object  at  the 
proper  time  and  place;  but  the  grounds  of  his  objec- 
tion, so  far  as  they  are  made  to  appear,  may  be  sum- 
marized in  one  proposition:  That  the  assessment  was 
in  excess  of  the  increased  value  of  his  property  by 
reason  of  any  special  b.^nefit  conferred  by  the  improve- 
ment. This  made  an  issue  of  fact  on  which  the  prop- 
erty owner  was  entitled  to  be  heard  and  to  examine  wit- 
nesses (Code,  §§  1382,  1383),  which  right  he  also  had 
in  the  city  court  on  appeal.  Section  1394.  There  were 
other  objections,  as  that  the  assessment  was  in  viola- 
tion of  the  Constitution  and  statutes  of  the  state,  or 
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that  there  was  no  statute  authorizing  the  cost  of  the 
improvement  to  be  assessed  against  the  property;  but 
these  were  either  so  vague  or  so  patently  untenable  as 
not  to  challenge  the  attention  of  the  assessing  tribunal 
or  the  court  on  appeal.  They  may  have  been  properly 
treated  as  raising  no  question  of  law  or  fact. 

It  results,  in  our  opinion,  that  neither  the  assessment 
by  the  city  council,  nor  the  judgment  of  the  city  court, 
were  void;  and,  further,  that,  no  objection  to  the  pre- 
liminary proceedings  having  been  taken,  the  city  court 
properly  proceeded  to  an  assessment  of  the  amount  of 
the  benefit  conferred  by  the  improvement.  In  order  that 
the  Court  of  Appeals  may  consider  those  assignments 
of  error  which  are  directed  to  questions  raised  in  re- 
spect of  the  proper  ascertainment  of  the  amount  of  the 
benefits  conferred,  the  judgment  of  that  court  is  re- 
versed, and  the  cause  is  remanded. 

Reversed  and  remanded.    All  the  Justices  concur. 

Simpson^  J.,  concurs  in  the  conclusion.  He  holds 
that  the  initial  ordinance  shown  by  the  record  was  a 
sufficient  compliance  with  the  statute. 


The  State  v.  Still,  Judge. 

Mandamus  to  Require  the  tSetting  Aside  of  an  Order 
of  Dismissal  of  Condemnation  Proceedings. 

(Decided  June  29,  1912.     59  South.  628.) 

1.  Eminent  Domain;  Condemnation  by  State;  Statutory  Provision, 
— Where  the  state  sought  to  condemn  lauds  for  the  construction  of 
a  hike  re<iuired  in  the  construction  of  a  power  plant  to  be  used  in 
connection  with  the  convict  system,  the  proceedings  were  properly 
tal^en  under  sections  38ri0-3887,  and  G569,  Code  1907,  and  should 
not  have  been  taken  under  sections  3888-3909,  Code  1907. 
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2.  Same;  Process;  Quashing, — ^Where  the  respondents  appeared 
and  answered  generally  in  a  condemnation  proceeding,  an  order 
quashing  service  of  process  was  without  effect 

3.  Man4amus;  Right  to  Relief, — Where  the  Judge  dismissed  the 
condemnation  proceedings,  mandamus  will  not  lie  to  compel  the 
Judge  to  vacate  an  order  quashing  service  of  notice  of  such  pro- 
ceedings, since  the  relief  would  be  useless,  so  long  as  the  order 
of  dismissal   remained  undisturbed. 

4.  Same;  Other  Remedy;  Appeal. — Where  all  the  other  orders 
were  merged  into  the  final  order  of  dismissal  of  the  condemnation 
proceedings,  an  appeal  would  lie  from  such  order  under  section  3878, 
Code  1907,  and  hence,  no  separate  remedy  by  mandamus  survived  as 
to  such  interlocutory  order. 

Appeal  from  Elmore  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pearson. 

Mandamus  by  the  State  of  Alabama  to  require  M.  D. 
Still  as  Judge  of  Probate  of  Elmore  county  to  vacate 
and  annul  certain  orders  made  in  a  condemnation  pro- 
ceeding quashing  notice  of  service,  etc.  From  a  decree 
denying  the  writ  the  state  appeals.    Affirmed. 

R.  C.  Brickell^  Attorney  General,  and  Thomas  H. 
Seay^  Assistant  Attorney  General,  for  the  State.  The 
state  has  a  right  to  proceed  under  article  1  of  chapter 
79,  Code  1907,  to  the  condemnation  of  the  lands  for  pub- 
lic use.  It  also  had  a  right  to  proceed  under  sec.  65G9, 
just  as  any  public  utility  corporation,  and  the  circuit 
court  was  clearly  in  error  in  its  ruling.  Being  in  error, 
mandamus  is  the  remedy  to  compel  the  probate  judge 
to  vacate  and  annul  his  erroneous  orders. — Ex  parte 
Hill,  165  Ala.  365. 

Frank  W.  Lijll^  and  J.  M.  Holley^  for  appellee.  No 
brief  came  to  the  Reporter. 

SOMERVILLE,  J.— The  State  of  Alabama  filed  its 
application  to  the  judge  of  probate  of  Elmore  county 
for  the  condemnation  of  certain  lands  therein  belong- 
ing to  certain  named  owners,  "for  the  purpose  of  using 
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it  in  the  construction  of  a  lake  necessary  to  the  con- 
struction of  a  power  plant  at  Speigners,  Alabama,  to 
be  used  for  the  penitentiary  and  cotton  mill  at  Speig- 
ners, and  in  connection  with  the  convict  system  of  this 
state/'  The  petition  averred  that  the  institution  of 
the  proceeding  was  ordered  by  the  Governor  of  Ala- 
bama under  section  6569  of  the  Code  of  Alabama,  and 
that  it  was  instituted  under  said  section.  It  concludes 
with  an  appropriate  prayer  that  notice  be  given  to  the 
designated  owners,  as  required  by  law,  an'd  that  upon 
the  hearing  of  the  petition  an  order  should  be  made 
condemning  the  property,  and  that  due  compensation 
be  adjudged  to  the  owners. 

Notice  of  the  application  was  given  to  the  several 
owners  in  accordance  with  the  provisions  of  section 
3862  of  the  Code;  and  on  December  18,  1911,  they  ap- 
peared and  filed  a  motion  "to  quash  the  writ  issued 
to  the  sheriff,  together  with  his  return,  l)ecause  the 
same  was  not  and  is  not  any  part  of  the  pr()p:M*  pro- 
ceedings by  which  the  State  of  Alabama  luav  or  can 
condemn  lands." 

On  the  same  day  these  parties  filed  a  demurrer  to 
the  petition,  and  also  what  purports  to  be  an  answer 
thereto,  and,  besides  these,  another  answer,  which  con- 
cludes with  a  motion  to  quash  the  writ  of  notice,  and 
to  dismiss  the  petition. 

On  the  same  day  the  probate  judge  made  and  entered 
the  following  order  and  decree:  "Upon  consideratiim 
of  said  application  of  petitioners  in  this  cause,  and  of 
the  answer  of  respondents,  it  is  the  opinion  of  tlie 
court  that  the  motion  of  the  respondents  to  quash  the 
writ  and  dismiss  the  application  of  the  petitioners 
should  be  granted.  It  is  therefore  ordered,  adjudged, 
and  decreed  by  the  court  that  the  writ  heretofore  issued 
to  respondents  requiring  them  to  come  into  court  and 
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make  answer  to  the  application  of  petitioners  in  this 
case,  be,  and  the  same  is  hereby,  quashed.  It  is  further 
ordered,  adjudged,  and  decreed  that  the  application  of 
the  State  of  Alabama,  by  the  convict  department,  for 
said  condemnation  proceeding  be,  and  the  same  is  here- 
by dismissed." 

The  State  of  Alabama  thereupon  instituted  the  pres- 
ent proceeding,  which  is  a  petition  to  the  judge  of  the 
Fifteenth  judicial  circuit,  seeking  by  a  writ  of  man- 
damus to  compel  the  respondent,  M.  D.  Still,  who  is  the 
judge  of  probate  of  Elmore  county,  to  vacate  and  set 
aside  the  alleged  erroneous  judgment  quashing  the  said 
writ  of  service,  and  to  overrule  the  same. 

The  petition  does  not  show  that  any  other  judgment 
was  rendered  in  the  probate  proceeding;  but  the  an- 
swer of  the  probate  judge  shows  the  judgment  dis- 
missing the  application  following  immediately  after 
the  preliminary  order  quashing  the  service. 

The  circuit  judge  overruled  demurrers  to  the  peti- 
tion, but  held  that  the  petitioner  was  authorized,  under 
section  3878  of  the  Code,  to  appeal  from  the  order  and 
decree  dismissing  the  application,  and  was  therefore 
not  entitled  to  relief  by  the  writ  of  mandamus,  which 
was  accordingly  denied. 

The  theory  of  the  respondents  in  the  condemnation 
proceeding,  as  shown  by  their  motions  and  other  defen- 
sive pleadings,  was  that  the  state's  application  was  in 
eflfect  for  the  erection  of  a  dam  across  a  nonnavigable 
stream,  and  that  the  petition  and  procedure  should 
have  been  in  accordance  with  article  2  of  chapter  79 
of  the  Code  (sections  3888-3909),  which  provides  for 
such  cases,  and  that  the  petition  in  the  form  presented 
conferred  no  jurisdiction  on  the  probate  court  to  pro- 
ceed thereunder. 
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We  entertain  no  doubt  but  that  the  application  was 
properly  filed  under  section  6569  of  the  Code;  and  by 
the  express  language  of  that  section  the  proceeding 
was  governed  by  article  1  of  chapter  79  of  the  Code 
(sections  3860-3887).  It  was  for  the  condemnation  of 
lands,  and  not  for  the  erection  of  a  dam,  and  conferred 
jurisdiction  on  the  probate  court  to  proceed  thereunder 
for  that  purpose.  The  probate  judge  erred  in  quash- 
ing the  service;  and,  in  dismissing  the  application,  he 
evidently  misconceived  the  law  and  the  rights  of  the 
petitioner. 

The  petition  for  mandamus  asks  for  no  relief  except 
the  vacation  of  the  order  quashing  the  service.  It  is 
evident  that,  as  the  respondents  named  in  the  applica- 
tion appeared  and  answered  generally,  they  were  in 
court  for  all  purposes;  and  the  quashal  of  the  formal 
service  by  which  they  were  brought  into  court  was  of 
no  effect  whatever.  It  is  evident,  also,  that,  though  the 
order  to  quashal  should  be  vacated,  and  the  motion 
thereto  overruled,  there  would  still  be  no  cause  pending 
and  nothing  upon  which  the  petitioner  could  require 
the  court  to  proceed,  so  long  as  the  judgment  of  dis- 
missal stands.  The  superficial  relief  prayed  for  would 
therefore  be  useless  and  abortive,  and  to  grant  it  would 
be  but  an  idle  exercise  of  supervisory  power. 
*  We  agree  with  the  trial  judge  that  the  dismissal  of 
the  application  by  the  probate  judge,  on  whatever 
grounds,  was  a  refusal  to  grant  the  application,  which, 
under  section  3878  of  the  Code,  gave  to  the  petitioner 
the  right  of  appeal,  to  which  remedy  it  must  resort,  and 
that,  previous  orders  of  the  probate  court  being  merged 
in  the  order  of  dismissal,  no  separate  remedy  sur- 
vives as  to  them;  and  the  writ  of  mandamus  was  prop- 
erly denied. 

The  judgment  will  be  affirmed. 

Affirmed.    All  the  Justices  concur. 
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Hall  V*  Santangelo,  et  al. 

Final  Settlement, 

(Decided  November  14,  1912.     60  South.  168.) 

1.  Appeal  and  Error;  Cross  Assignment ;  Consent. — ^Where  no 
cross  appeal  was  taken,  a  cross  assignment  of  errors  cannot  be  con- 
sidered unless  consent  Is  given  by  appellant  to  such  cross  assignment, 
or  there  Is  a  joinder  in  error  by  appellant  on  such  cross  assignment. 

2.  Same;  Harmless  Error;  Etndence. — The  admission  In  evidence 
of  certain  documents  which  were  Immaterial,  and  could  not  have 
affected  the  decision  of  the  cause,  was  not  prejudicial  error. 

3.  Fraud;  Emdence;  Range. — As  it  is  seldom  ii  fraud  can  be 
the  subject  of  direct  positive  evidence,  where  fraud  Is  Involved,  a 
wide  range  of  Inquiry  and  evidence  Is  permissible. 

4.  Same;  Prejudice;  Motives. — The  vitiating  effect  of  a  fraudulent 
action  cannot  be  negatived  or  mutuallzed  simply  because  no  Injury 
attended  the  wrongful  conduct,  as  the  measure  of  such  harm  is 
found  in  the  act  and  not  in  the  result  thereof. 

5.  Executors  and  Administrators;  Appointment;  Fraud;  Fces.-^ 
Where  a  foreigner  dies  in  this  country,  and  one  person  got  another 
with  himself  appointed  as  administrators,  falsely  represented  that 
the  other  was  the  nearest  of  kin  in  America,  their  claim  for  com- 
missions and  attorney's  fees  will  be  disallowed  although  no  injury 
resulted  to  the  estate ;  no  offender  may  profit  by  his  own  wrong. 

6.  8am^. — Heirs  of  a  decedent  contesting  the  right  of  the  ad- 
ministrator to  the  allowance  of  commissions  and  attorney's  fees, 
on  the  grounds  of  fraud  in  the  appointment,  were  properly  allowed  to 
introduce  In  evidence  the  docket  of  the  probate  court,  showing  that 
the  administrator  had  taken  out  letters  on  the  estate  of  forty- 
seven  decedents  in  less  than  four  months,  the  attorney  being  the 
same  In  each  case,  for  the  purpose  of  showing  that  the  relation 
between  administrator  and  his  attorney  was  almost  a  business  of 
administration,  and  that  he  was  a  dummy.  « 

7.  Same;  Accounting;  Emdence;  Fraud. — In  a  final  accounting 
with  an  administrator  who  had  become  such  through  fraudulently 
representing  that  another  appointed  with  him  was  the  nearest  rela- 
tive of  deceased  In  America,  the  answer  of  such  other  administra- 
tor to  a  petition  for  removal  admitting  that  he  was  not  related  to 
decedent,  and  did  not  know  what  the  petition  for  letters  contained 
when  he  signed  it,  and  the  petition  seeking  their  removal  were 
all  admissible  as  showing  fraud,  when  referred  to  the  great  celerity 
with  which  an  action  for  damages  for  intestate's  death  was  in- 
stituted, thus  supporting  a  disallowance  of  fees. 

Appeal  from  Jeflferson  Probate  Court. 
Heard  before  Hon.  J.  P.  Stiles. 
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Final  settlement  of  E.  D.  Hall  as  administrator  of 
the  estate  of  Frank  Santangelo,  deceased,  contested  by 
the  heirs  of  said  Santangelo.  From  a  decree  disallow- 
ing counsel  fees  and  commissions  to  the  administrator, 
the  administrator  appeals.    Affirmed. 

George  Hitddleston,  for  appellant.  The  expenses  of 
litigation  incurred  by  an  executor  from  a  reasonable 
regard  for  the  interest  of  the  estate  must  be  allowed. — 
Alexander  v.  Bates,  127  Ala.  328;  Carroll  v.  Moore, 
7  Ala.  617;  Gould  v.  Hayes,  19  Ala.  438;  Smith  v. 
Canard,  38  Ala.  708.  The  law  does  not  visit  executors 
or  administrators  with  severer  intendments  than  are  in- 
dulged against  agents  generally. — Henderson  v.  Sim- 
mons, 33  Ala.  291 ;  Phillips  v.  Thompson,  9  Port.  664 ; 
Stewart  v,  Stewart,  31  Ala.  207.  The  administrator 
was  certainly  entitled  to  his  commissions.  The  court 
was  in  error  in  admitting  the  documents. — First  Nat. 
Bank  v.  Chaffin,  118  Ala.  246;  Harwood  v.  Harper,  54 
Ala.  669. 

Jambs  A.  Mitchell^  and  Samuel  B.  Stern,  for  ap- 
pellee. The  burden  of  proof  as  to  all  credits  is  upon  the 
administrator. — Pearson  v.  Darrington,  32  Ala.  262; 
Prior  V.  Davis,  109  Ala.  125;  11  A.  &  E.  Enc.  of  Law, 
112  Ala.  41.  Fraud  or  unfairness  on  the  part  of  an  at- 
torney will  prevent  him  from  recovering  for  services 
rendered.— 10  Am.  Dec.  179;  65  N.  W.  395;  61  N.  E. 
838;  75  N.  E.  682;  98  S.  W.  178.  Moreover,  the  court 
found  fraud,  and  as  it  was  sitting  without  a  jury,  its 
finding  should  not  be  disturbed  unless  clearly  erro- 
neous.— Prince  v.  Edwards,  57  South.  714.  The  court 
can  properly  refuse  compensation  to  an  administrator 
for  proper  cause. — 18  Cyc.  1162.  Great  latitude  is  al- 
lowed where  the  issue  of  fraud  is  involved,  and  the 
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court  was  not  in  error  in  its  rulings  on  the  evidence. — 
Ensley  v.  Hollingsworth,  54  South.  101. 

McCLELLAN,  J. — This  appeal,  prosecuted  by  the 
personal  representative,  brings  up  for  review  the  rul- 
ing of  the  probate  court  in  disallowing  certain  items 
of  credit  claimed  by  the  administrator  on  his  final  set- 
tlement. 

The  cross-assignment  of  error  by  the  appellees  can- 
not be  considered,  since  it  does  not  appear  that  a  cross- 
appeal  was  taken,  nor  is  there  the  requisite  consent  by 
the  appellant  for  the  cross-assignment  of  errors  or  a 
joinder  in  error  therein  by  the  appellant. — Rule  3,  Sr 
C.  P.,  Code,  p.  1507. 

The  items  thus  disallowed  as  credits,  which  appel- 
lant's counsel  insists,  in  brief,  were  erroneously  so  treat- 
ed, were  these:  f325,  paid  R.  L.  Leatherwood  for  ser- 
vices as  attorney:  f 32.50,  paid  the  administrator  as 
commissions. 

The  intestate  was  an  Italian  subject.  He  was  killed 
while  in  the  service  of  the  Tennessee  Coal  Company. 
The  claim  for  this  company's  negligently  causing  his 
death  was  all  the  value  left  by  or  surviving  intestate. 

A  statement  of  the  circumstances  attending  the  con- 
test over  the  right  to  administer  in  the  premises  will 
be  found  in  Carpigiani  v.  Hall^  172  Ala.  287,  55  South. 
248.  Our  ruling  in  support  and  justification  of  a  consu- 
lar agent's  right  and  privilege  in  respect  of  estates  left, 
in  their  consular  territory,  by  subjects  of  their  govern- 
ments, appears  not  to  have  commended  itself  to  the  Su- 
preme Court  of  the  United  States.  See  Rocca  v.  Thomp- 
son, 223  U.  S.  317,  32  Sup.  Ct.  207,  56  L.  Ed.  453.  At 
any  rate,  counsel  for  appellant  states,  that  the  Carpi- 
giani contest  was  not  pressed  beyond  the  judgment 
which  this  court  rendered  in  revision    of    the    lower 
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court's  action  upon  demurrers  to  Carpigiani's  petition. 
The  heirs  at  law  and  next  of  kin  of  intestate  (appel- 
lees) appear  to  have  entered  upon  HalFs  accounting  as 
a  final  settlement  of  the  administration. 

The  theory  upon  which  the  probate  court  seems  to 
have  proceeded  to  its  conclusion,  in  disallowing  these 
items,  was  that  Leatherwood  and  Hall  conceived  and 
executed  a  fraudulent  scheme  or.  purpose  to  secure  do- 
minion or  control  over  the  administration  of  the  estate 
of  the  intestate,  wherewith  they  would  and  did  attend 
to  the  institution,  by  Leatherwood  as  attorney,  of  an 
action,  for  his  death,  against  the  company  in  the  ser- 
vice of  which  he  was  when  he  met  his  death. 

The  intestate,  Frank  Santangelo,  died  March  30, 
1910.  On  April  15,  1910,  E.  D.  Hall  (appellant)  and 
Virga  Giuseppe  filed  a  petition  drawn  by  Leatherwood, 
praying  their  appointment  as  administrators  of  intes- 
tate's estate.  On  April  19,  1910,  Carpigiani,  the  Con- 
sular Agent,  filed  his  petition,  seeking  the  removal  of 
Hall  and  Virga  as  administrators  and  the  revocation  of 
the  letters  granted  upon  their  petition.  In  their  peti- 
tion for  letters  it  was  averred  that  Virga  was  the 
cousin,  friend,  and  nearest  relative  in  America  of  in- 
testate. On  April  30,  1910,  Virga  filed  his  answer  to 
the  petition  of  the  Consular  Agent,  in  which  he  admit- 
ted that  he  was  not  related  in  any  degree  to  the  intes- 
tate; and  set  forth  that  Hall  came  to  him  and  asked 
his  consent  to  be  appointed  administrator  of  the  estate 
of  intestate,  saying  he  (Virga)  "could  make  good  money 
out  of  it";  that  he  (Virga)  could  not  read  English; 
that  he  came  to  Birmingham  with  Hall,  who  took  him 
to  Leatherwood's  office,  where  a  paper  was  presented 
for  his  signature  in  order,  it  was  said  to  him,  to  get  his 
appointment  as  administrator;  that  he  did  not  know 
the  contents  of  the  paper  which  he  signed;  that  he  did 
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not  know  it  contained  the  untrue  statement  of  his  re- 
lationship to  intestate,  and  therein  and  thereby  con- 
sented to  his  removal  as  administrator  of  the  estate. 

On  May  1,  1910,  Leatherwood  executed  to  Hall  a  re- 
ceipt for  f325,  being  one-half  of  the  amount  collected 
by  Leatherwood  from  the  Tennessee  Coal  Company  in 
compromise  and  settlement  of  the  suit  brought,  it 
seems,  on  April  27,  1910,  by  Hall  as  administrator  for 
negligently  causing  intestate's  death.  At  this  time, 
when  the  suit  for  damages  was  instituted,  and  when  it 
was  settled  as  stated  the  Carpigiani  petition  was  on 
file  and  pending  in  the  probate  court,  and  notice  there- 
of had  been  served  upon  Leatherwood  as  attorney  for 
Hall  and  Virga.  Within  five  days  after  the  service  of 
this  notice  of  the  filing  of  Carpigiani's  petition  and  of 
its  setting  for  hearing  April  30,  1910,  the  suit  for  dam- 
ages was  commenced. 

In  support  of  their  contention  the  heirs  offered  in 
evidence,  among  other  testimony,  the  verified  petition 
of  Hall  and  Virga,  the  petition  of  Carpigiani,  the  an- 
swer of  Virga  before  mentioned,  the  demurrer  of  Hall 
to  the  petition  of  Carpigiani,  the  decree  of  the  probate 
court  sustaining  HalPs  demurrer  to  that  petition,  the 
bond  made  by  Carpigiani  for  his  appeal  (172  Ala.  287, 
55  South.  248),  the  certificate  of  reversal  issued  by  the 
clerk  of  this  court,  the  opinion  of  this  court  rendered 
on  Carpigiani's  appeal,  and  a  docket  of  the  Jefiferson 
probate  court  from  April  1,  1910,  to  December  15,  1910; 
"said  docket  showing  that  letters  of  administration  had 
been  granted  to  E.  D.  Hall  (appellant)  on  the  estate 
of  47  decedents  during  that  time,  the  first  being  that 
of  Frank  Santangelo,  the  last  letters  being  granted  on 
July  22,  1910.  On  this  docket  the  name  of  R.  L.  Leath- 
erwood was  entered  as  attorney  for  Hall,  contestants 
stating  when  the  docket  was  offered  that  it  was  offered 
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for  the  purpose  of  showing  the  number  of  administra- 
tions Hall  had  been  in  during  that  period  at  Leather- 
wood's  instance." 

So  far  as  the  appeal  bond,  the  certificate  of  rever- 
sal, and  the  opinion  of  this  court  are  concerned,  they 
were  without  the  remotest  bearing  upon  the  issue  of 
fact  upon  which  the  allowance  vel  non  of  these  two 
items  appears  to  have  been  made  to  depend.  Indeed, 
these  documents  were  so  entirely  immaterial  to  the  is- 
sue of  fact,  it  is  not  possible  for  them  to  have  had  any 
effect  whatever  upon  the  casting  of  the  judicial  con- 
clusion effected  by  the  court  in  disallowing  these  items. 
We  therefore  feel  no  hesitancy  in  affirming  that  their  re- 
ception, though  assumed  to  be  improperly  in  the  case, 
was  without  the  slightest  prejudice  to  the  appellant. 
On  that  appeal,  as  counsel  for  appellant  points  out  in 
brief,  issues  of  law,  only,  were  presented  and  decided; 
and  those  so  determined  were,  as  counsel  states,  left 
without  further  invocation  or  application. 

In  controversies  in  which  fraud  is  involved,  a  wide 
range  of  inquiry,  and  of  evidence  to  satisfy  it  is  allow- 
ed, for,  it  is  said,  it  is  seldom  that  fraud  can  be  the 
subject  of  direct,  positive  evidence. — Nelms  v,  Steiner 
Bros.,  113  Ala.  562,  573,  22  South.  435.  It  is  rarely 
possible  to  prove  fraud  "except  by  a  comprehensive  and 
comparative  view  of  the  actions  of  the  party  to  whom 
it  is  imputed." — Snodgrass  v.  Bank  of  Decatur,  25  Ala. 
174,  60  Am.  Dec.  505. 

The  scheme  and  purpose  imputed,  as  indicated,  to 
Leatherwood  and  Hall,  was  of  an  illegal  and  fraudulent 
character;  and,  if  its  existence  was  established,  the  vi- 
tiating effect  of  it  upon  the  right  to  these  asserted  items 
of  credit  upon  the  administrator's  accounting  is,  we 
think,  too  clear  to  admit  of  doubt.     To  affirm  to  the 
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contrary  would  be  to  permit  the  offender  to  profit  by 
his  own  wrong — a  result  not  to  be  sanctioned. 

Nor  can  the  vitiating  effect  of  a  fraudulent  action  (if 
established)  be  negatived  or  neutralized  by  the  assump- 
tion that  no  apparent  injury  attended  the  wrongful 
conduct.  The  measure  and  consequence  of  such  a 
wrong  is  found  in  the  act,  fraudulently  motived,  not  in 
the  result  therefrom.  One  who  has  criminally  appro- 
priated the  property  of  another  in  a  burning  building 
or  on  a  sinking  ship  would  not  be  heard  to  claim  exon- 
eration or  exculpation  upon  the  ground  that  the  prop- 
erty thus  appropriated  would,  in  fact,  have  been  lost 
to  the  owner. 

Touching  the  relevancy  of  facts  and  circumstances 
upon  an  issue  of  fraud,  in  Nelms  v.  Steiner  Bros.,  it 
was  remarked  that  ^^their  admissibility  is  dependent, 
not  upon  their  force,  but  upon  their  hearing^^;  that 
there  is,  perhaps,  "no  matter  of  more  diflficulty,  pre- 
sented to  the  court,  than  to  draw  the  precise  line  which, 
upon  an  issue  of  fraud,  separates  facts  or  circumstances 
which  are  relevant  from  those  which  are  irrelevant." 

We  find  no  error  in  the  admission  of  the  other  items 
of  evidence  noted  before.  The  documents  filed  by  Hall 
and  Virga,  by  Virga  alone,  by  Carpigiani,  and  by  Hall 
alone,  in  the  administration's  inception  and  upon  its 
contest,  bear  directly  upon  the  issue  litigated.  They 
serve  to  throw  light  upon — to  explain — the  acts  of 
Leatherwood  and  Hall,  particularly  when  referred  to 
the  celerity  with  which  the  action  for  damages  for  in- 
testate's death  was  instituted;  upon  Leatherwood's 
knowledge  of  falsity  of  the  averment  of  Virga's  rela- 
tionship to  the  intestate  in  the  petition  for  their  ap- 
pointment which  Leatherwood  drew;  upon  the  reflec- 
tion that  a  course  of  conduct  not  consistent  with  that 
naturally,  normally,  to  be  expected  from  one  entertain- 
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ing  fair  purposes,  was  pursued  by  Leatherwood  in  the 
premises. 

The  docket  evidence  mentioned  was  also  properly  ad- 
mitted. It  tended  to  show  the  relation,  with  respect 
to  what  appears  to  have  been  almost  a  business  of  ad- 
ministrationSj  existing  at  and  about  the  time  this  ad- 
ministration was  begun,  between  Leatherwood  and 
Hall.  When  this  documentary  testimony  is  considered 
in  connection  with  other  testimony  tending  to  show  that 
Hall  furnished  to  these  very  numerous  administrations 
little,  if  anything,  but  the  use  of  his  name,  its  relevancy 
upon  the  issue  is  made  even  more  clear.  Other  grounds 
in  justification  might  be  added;  but  this  will  suflSce. 

All  of  the  evidence  upon  the  issue  stated  has  been 
carefully  read  and  considered  by  the  court.  Thereupon 
our  conclusion  accords  with  that  attained  by  the  court 
below.     Its  decree  is  affirmed. 

Affirmed.    All  the  Justices  concur. 

DE  GRAPPENRIED,  J.— (concurring.)— The  evi- 
dence in  this  case  shows,  without  dispute,  that  Hall,  the 
administrator,  was  a  mere  "dummy"  of  Leatherwood's. 
Leatherwood  was  a  lawyer,  and  it  is  evident  from  all 
the  evidence  that  he  was  unscrupulous  in  his  methods 
of  obtaining  business.  His  principal  legal  business 
seems  to  have  consisted  in  the  prosecution  of  damage 
suits  for  personal  injuries  and  for  injuries  resulting  in 
death.  Hall,  who  was  a  mechanic,  was  the  man  select- 
ed by  Leatherwood  to  act  as  the  administrator  of  the 
estates  of  those  who  died  from  such  injuries,  and,  if 
Leatherwood  could  arrange  to  get  Hall  appointed  the 
administrator  of  such  an  estate,  then  Leatherwood,  as 
to  such  estate  and  as  to  the  suit  brought  for  the  dam- 
ages occasioned  by  such  a  death,  became  the  complete 
master.    Leatherwood  made  Hall's  bonds  as  the  admin- 
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istrator  of  such  estates,  brought  the  suits,  settled  or 
compromised  them  as  he  saw  fit,  handled  all  the  money, 
and  Hall  had  absolutely  nothing  to  do  with  such  suit§ 
or  such  estates  except  to  receive  from  Leathewood  sums 
in  the  shape  of  commissions. 

In  the  present  case  the  intestate  died  as  a  result  of 
injuries  received  while  in  the  employ  of  the  Tennessee 
Coal  Company.  He  was  an  Italian  subject,  and  his  only 
heirs  were  his  father  and  mother,  who  resided  in  Italy. 

Leatherwood,  to  get  possession  of  a  small  sum  of 
money  which  belonged  to  the  estate  of  the  deceased,  and 
for  the  purpose  of  collecting  something  from  the  Ten- 
nessee Coal  Company  as  damages  for  negligently  caus- 
ing the  death  of  deceased,  and  for  the  further  purpose 
of  looting  the  estate,  by  false  pretenses  led  the  probate 
court  of  Jeflferson  county  into  issuing  to  Hall  letters  of 
administration  upon  the  estate  of  the  deceased.  Short- 
ly after  this  was  done  the  Consular  Agent  of  the  Italian 
government  residing  in  Jeflferson  county,  representing 
the  father  and  mother  of  the  intestate,  by  appropriate 
proceedings  prayed  the  probate  court  of  Jeflferson  coun- 
ty to  cancel  the  letters  of  administration  which  had 
been  issued  to  Hall.  The  probate  court,  under  a  mis- 
apprehension of  the  law,  declined  to  entertain  the  pe- 
tition, and  an  appeal  was  thereupon  taken  to  this  court. 

While  the  application  to  revoke  the  letters  of  Hall 
as  administrator  was  still  pending  in  the  probate  court 
of  Jeflferson  county,  Leatherwood  brought  a  suit  in  the 
name  of  Hall,  administrator,  against  the  Tennessee 
Coal  Company  for  damages  for  negligently  causing  the 
death  of  said  intestate.  While  that  application  was 
still  pending  in  said  probate  court,  Leatherwood  settled 
the  suit  against  the  Tennessee  Coal  Company  for  |650 ; 
but  the  Tennessee  Coal  Company  required  Leather- 
wood,  in  the  name  of  Hall,  administrator,  to  execute  to 
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it  a  bond  indemnifying  it  against  loss,  before  it  would 
pay  over  to  him  the  said  sum  in  settlement.  Upon  the 
settlement  made  by  him  in  the  name  of  Hall,  adminis- 
trator of  said  estate,  he  undertook  to  retain  for  himself 
the  sum  of  f325  as  fees  for  bringing  said  suit  and  col- 
lecting said  money,  f  100  for  money  paid  by  him  to  an 
attorney  for  representing  him  in  the  proceedings  in- 
stituted by  the  Italian  Consular  Agent,  J32  for  com- 
missions paid  to  Hall  as  administrator,  and  f50  for 
fees  paid  an  attorney  for  representing  him  on  the  final 
settlement.  In  other  words,  he  undertook  to  reserve  to 
himself  the  sum  of  f507  out  of  the  f650  which  he,  in 
the  name  of  Hall,  administrator,  had  accepted  from  the 
Tennessee  Coal  Company  as  the  value  of  a  human  life, . 
or  in  composition  of  a  suit  affecting  its  value,  and  al- 
low the  father  and  mother  the  balance,  |148,  after  de- 
ducting therefrom  the  court  costs. 

The  evidence  shows,  as  already  stated,  that  Hall  did 
nothing  and  was  an  administrator  only  in  name. 
Leatherwood,  as  a  lawyer  was  an  officer  of  the  court 
through  which  he  undertook  to  perpetrate  this  fraud. 
He  invoked  its  jurisdiction,  not  for  the  bona  fide  pur- 
pose of  conducting  an  orderly  administration  of  the  in- 
testate's estate  for  the  benefit  of  the  next  of  kin,  but 
for  the  purpose  of  looting  that  estate.  It  was  once  said 
that  the  receiver  of  a  railroad  corporation  and  the  court 
in  control  of  the  receiver  were  partners  in  the  manage- 
ment and  control  of  such  railroad ;  but  it  can  never  be 
said  that  a  probate  court  of  Alabama  is  a  partner  in  the 
fraud  of  one  of  its  officers,  or  that  it  will  lend  its  aid 
to  one  of  its  officials  in  the  consummation  of  a  fraud. 
The  real  party  to  this  cause  was  not  Hall,  who  never 
handled  a  dollar,  but  Leatherwood,  who  handled  all  of 
the  money,  and  who  yet  has  all  of  it  except  the  |32 
paid  Hall  and  the  amount  paid  by  him  to  the  attop- 
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neys  for  resisting  the  application  of  the  Italian  Con- 
sular Agent  and  for  representing  the  estate  on  final 
settlement.  The  distributees  of  the  estate,  the  father 
and  mother  of  the  intestate,  were  before  the  probate 
court  when  the  final  settlement  was  made.  It  was  the 
duty  of  that  court  to  see  to  it  that  the  estate  to  which 
they  were  justly  entitled  was  not  taken  from  them 
through  the  fraud  of  one  of  its  officers,  the  real  party 
in  interest — had  unwittingly  placed  that  officer  in  a 
position  to  benevolently  relieve  them  of  funds  to  which 
they  were  justly  entitled. 

This  case  is  remarkable  in  that,  for  the  first  time, 
perhaps,  in  the  history  of  the  state,  has  an  officer  of  a 
court,  openly  and  without  a  blush,  undertaken  to  use 
that  court  to  accomplish  that  which,  it  appears,  was  a 
fraud  on  its  face.  Parallel  cases  are  not  to  be  expected 
to  be  found  in  books,  but,  when  such  cases  do  arise, 
we  think  all  courts  have  the  power,  by  virtue  of  their 
inherent  powers  over  their  officers,  to  meet  their  de- 
mands. 

While  it  is  insisted  that  the  distributees,  by  appear- 
ing at  the  settlement  and  accepting  the  benefits  of  the 
administration  conducted  by  Leatherwood  in  the  name 
of  Hall,  estopped  themselves  from  setting  up  Leather- 
wood's  fraud,  it  must  be  remembered  that  Leatherwood, 
by  inducing  the  probate  court  of  Jeflferson  county  to 
grant  letters  of  administration  to  Hall  and  by  resisting 
the  efforts  of  the  Italian  Consular  Agent  to  have  those 
letters  revoked,  placed  the  distributees  in  such  a  posi- 
tion that  they  were  forced  to  pursue  the  course  adopted 
by  them.  The  statute  of  limitations  had  barred  the 
right  of  the  distributees — through  a  properly  appoint- 
ed administrator — to  sue  for  damages  suffered  by  them 
by  reason  of  the  death  of  the  intestate  before  they  could 
have  had  an  administrator  appointed,  and  all  this  be- 
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cause  of  the  fraud  of  Leatherwood.  They  were  forced 
to  accept,  through  Leatherwood's  fraud,  the  Hall  ad- 
ministration as  the  only  one,  or  get  nothing. 

The  proposition  that  the  letters  of  administration 
issued  to  Hall  were,  until  revoked,  conclusive,  is  not 
questioned.  The  court,  however,  on  the  final  settlement 
of  Hall,  administrator,  had  before  it  Leatherwood,  an 
officer  of  that  court,  over  whom,  as  such  officer,  it  had 
broad  powers,  and  as  Leatherwood  had,  by  his  fraud, 
placed  himself  beyond  the  pale  of  the  court's  considera- 
tion, it  appears  that  the  court  had,  as  already  stated, 
as  to  him,  ample  power  to  refuse  to  allow  that  officer 
to  participate  in  any  way,  in  a  fund  which,  through  his 
wrongful  practices,  had  come  into  his  possession.  The 
court  might  well  have  concluded  that  an  officer  of  the 
court  who  had  fraudulently  led  the  court  into  issuing 
letters  of  administration  over  the  estate  of  an  intestate 
to  a  dummy,  who,  without  regard  to  the  pendency  of 
proceedings  to  revoke  such  letters,  brought  a  suit  in  the 
name  of  such  dummy  to  litigate  the  only  thing  of  value 
belonging  to  such  estate,  and  who  settled  that  litigation 
after  indemnifying  the  party  sued  against  loss  by  ex- 
ecuting to  such  party  a  personal  bond  of  indemnity, 
had  not  occupied  such  a  position  as  to  properly  repi'e- 
sent  or  settle  such  a  claim,  and  that  such  officer  was 
entitled  to  nothing  for  the  services  so  rendered. 

The  above  furnishes  the  reasons  of  the  writer  of  this 
opinion  for  concurring  in  the  conclusion  of  this  court 
that  the  judgment  of  the  court  below  should  be  affirmed. 

Mayfield  and  Sayre^  JJ.,  concur. 
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Gadsden  Fertilizer  Co.  v.  Wiles,  et  al. 

Assumpsit. 

(Decided  June  13,  1912.     59  South.  582.) 

Agriculture;  Fertilizer;  Request  to  Register;  Sufficiency. — 
Under  section  24,  Code  1907,  a  request  to  register  certain  brands 
of  fertilizer  was  not  sufficient  where  the  person  purporting  to  make 
It  was  neither  a  corporation  nor  a  partnership  entity,  but  merely  a» 
branch  of  a  corporation  with  a  different  name  and  address,  and  its 
business  was  transacted  by  an  officer  or  employee  of  such  a  corpor- 
ation. Such  request  was  also  insufficient  where  it  failed  to  state 
the  name  of  the  brand  of  the  fertilizer,  and  the  sources  from  which 
the  phosphoric  acid,  nitrogen  and  potash  were  derived,  although  It 
stated  their  proportions. 

Appeal  from  Marshall  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haralson. 

Assumpsit  by  the  Gadsden  Fertilizer  Company 
against  W.  S.  Wiles  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

The  paper  referred  to  in  the  opinion  as  a  request  to 
register  is  as  follows:  "To  J.  A.  Wilkinson,  Comm'r 
Agriculture  &  Industries  of  the  State  of  Alabama, 
Montgomery,  Ala. — Dear  Sir :  You  are  hereby  request- 
ed to  register  for  sale  and  distribution  in  the  state  of 
Alabama,  the  below  named  brands  of  fertilizer  manu- 
factured by  the  firm  of  Gadsden  Fertilizer  Co.,  at  Gads- 
den, Ala.:  Gadsden  H.  G.  Blood-Meal  and  Potash, 
water  soluble  phosphoric  acid  8;  citric  soluble  phos- 
phoric acid  2;  total  available  phosphoric  acids  10;  nit- 
rogen 1.65;  potash  4.  Gadsden  H.  G.  Meal  Mixture, 
same  as  H.  G.  Blood-Meal  and  Potash,  except  potash 
is  given  at  2;  Gadsden  H.  G.  Blood  and  Bone  Guano, 
same  as  H.  G.  Meal  Mixture ;  Gadsden  H.  G.  Acid  and 
Potash,  same  as  H.  G.  Blood-Meal  and  Potash,. except 
no  nitrogen  is  given ;  Gadsden  H.  G.  Acide  Phosphate, 
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water  soluble  phosphoric  acid  12.50,  citric  soluble  phos- 
phoric acid  2.50;  total  available  phosphoric  acids  16; 
no  nitrogen  and  no  potash  given.  Gadsden  H.  Q.  Acid 
Phosphate,  water  soluble  phosphoric  acid  11;  citric 
soluble  phosphoric  acid  3;  total  available  phosphoric 
acid  14;  no  potash  and  no  nitrogen.  Gadsden  H.  Q. 
Ammoniated  Guano,  total  available  phosphoric  acid 
9 ;  nitrogen  1.65 ;  potash  3 ;  Gadsden  Extra  H.  G.  Guano, 
total  available  phosphoric  acid  10;  nitrogen  3.30;  pot- 
ash 4."  In  no  instance  is  the  source  of  phosphoric  acid 
or  nitrogen  given,  nor  is  the  number  of  pounds  in  each 
sack  given.  The  above  is  arranged  in  tabular  form, 
with  the  name  of  the  brands  and  the  other  requirements 
set  out  as  a  heading,  with  the  brands  of  the  different 
numbers  constituting  the  ingredients  set  out  in  its  ap- 
propriate place. 

John  A.  Lusk  &  Son,  for  appellant.  The  appellant 
could  be  an  agent  of  another  company  and  also  the 
manipulator  or  jobber  of  the  fertilizer  sold  by  it. — Sec. 
24,  Code  1907.  The  certificate  was  not  open  to  the  ob- 
jection as  to  the  percentage  shown  therein. — Sec.  38, 
Code  1907.  The  sources  of  phosphoric,  etc.,  are  suffi- 
ciently set  forth  in  the  request  to  register. — Sec.  24, 
Code  1907. 

Street  &  Isbell,  for  appellee.  The  request  to  regis- 
ter was  insuflBcient  because  not  filed  by  the  corporation 
or  partnership  entity  manufacturing  the  fertilizer,  and 
was  also  insufficient  because  it  failed  to  give  the  sources 
from  which  nitrogen,  potash  and  phosphoric  acid  was 
derived.— Sees.  24  and  38,  Code  1907. 

SIMPSON,  J.— This  is  an  action  by  the  appellant 
(stated  in  the  caption  of  the  complaint  to  be  a  corpora- 
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tion)  against  the  appellees  on  a  promissory  note.  The 
pleas  were,  first,  non  est  factum ;  second,  that  the  note 
sued  on  was  for  commercial  fertilizer,  and  one  or  more 
of  the  bags  had  no  "tag"  attached  thereto,  in  accord- 
ance with  the  statute ;  third,  failure  of  plaintiff,  a  man- 
ufacturer of  fertilizer,  to  file  with  the  commissioner 
of  agriculture  and  industries  "the  name  of  said  brand 
of  fertilizer,  with  the  name  and  address  of  the  man- 
ufacturer, also  the  guaranteed  analysis  thereof,  stat- 
ing the  sources  from  which  the  phosphoric  acid,  nitro- 
gen, and  potash  contained  therein  are  derived" ;  fourth, 
failure  to  attach  to  or  brand  on  several  bags  "the  brand 
name  of  the  fertilizer,  the  weight  of  the  package,  the 
name  and  address  of  the  manufacturer,  the  guaranteed 
analysis  of  the  fertilizer,  giving  the  weight  of  each  pack- 
age in  pounds,  the  brand  name  or  trade-mark,  the  guar- 
anteed analysis,  per  cent,  available  phosphoric  acid, 
per  cent,  of  nitrogen,  per  cent,  of  potash,  name  and  ad- 
dress of  the  manufacturer,  total  number  of  pounds  of 
available  plant  food";  fifth,  that  at  the  time  of  the 
sale  the  plaintiff  was  not  licensed,  as  required  by  law, 
to  sell  commercial  fertilizers ;  sixth,  the  note  is  without 
consideration;  seventh,  payment;  eighth,  that  the  fer- 
tilizer for  which  the  note  was  given  contained  less  than 
14  per  cent,  of  available  phosphoric  acid,  nitrogen,  and 
potash  combined  and  available  as  plant  food.  The 
plaintiff  offered  in  evidence  the  request  for  registra- 
tion, set  out  in  the  statement  of  this  case  by  the  re- 
porter. 

Defendants  objected  to  the  introduction  of  said  paper, 
because  it  "did  not  show  or  state  the  real  name  of  the 
real  manufacturer,  and  the  real  manufacturer  of  the 
articles  mentioned  was  in  fact  the  Planters'  Chemical 
&  Oil  Company,  of  Talladega,  Ala.,  and  this  statement 
sets  out  as  the  real  manufacturer  the  Gadsden  Fertili- 
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zer  Company,  when  in  fact  there  was  no  such  company ; 
and  because  the  statute  required  it  to  state  the  source 
from  which  it  derived  its  phosphoric  acid,  nitrogen,  and 
potash,  and  this  certificate  does  not  do  so";  also  be- 
cause it  showed  "that  the  fertilizer  contained  less  than 
14  per  cent,  of  plant  food,  viz.,  phosphoric  acid,  nitro- 
gen, and  potash."  The  evidence  showed  that  in  fact 
there  was  no  corporation  or  partnership  organized  as 
the  Gadsden  Fertilizer  Company,  but  that  there  was  a 
corporation  known  as  the  Planters'  Chemical  &  Oil 
Company,  with  its  principal  place  of  business  at  Tal- 
ladega, Ala. ;  that  the  Gadsden  Fertilizer  Company  was 
merely  a  branch  of  it,  and  that  the  business  of  said 
Planters'  Chemical  &  Oil  Company  at  Gadsden  was 
transacted  by  an  officer  or  employee  of  the  Talladega 
corporation,  in  the  name  of  the  Gadsden  Fertilizer 
Company;  that  the  goods  for  which  the  note  was  given 
were  known  as  "the  Gadsden  High  Grade  Fertilizer," 
which  was  actually  mixed  at  Gadsden  by  said  Gadsden 
Fertilizer  Company,  but  sometimes  goods  were  shipped 
from  the  Talladega  plant,  to  fill  the  Gadsden  Fertili- 
zer plant  orders. 

The  court  sustained  the  motion  to  exclude  said  paper, 
holding  that  it,  in  connection  with  the  evidence,  was 
insufficient  to  authorize  the  plaintiff  to  recover,  and 
the  note  was  void.  Thereupon  the  plaintiff  took  a  non- 
suit, with  bill  of  exceptions. 

It  will  be  noticed  that  the  certificate  offered  in  evi- 
dence fails  to  state,  as  required  by  section  24  of  the 
Code,  "the  name  of  the  brand";  also  that  it  fails  to 
state  correctly  the  name  and  address  of  the  manufac- 
turer ;  also  that  it  fails  to  state  "the  sources  from  which 
the  phosphoric  acid,  nitrogen,  and  potash  are  derived." 
Appellant  claims  that  "the  Gadsden  Fertilizer  Com- 
pany" really  was  the  manipulator  of  the  fertilizer,  and 
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as  the  statute  requires  the  statement  of  the  "manufac- 
turer or  manipulator,"  the  certificate  is  sufficient.  It 
is  not  perfectly  clear  in  what  sense  the  word  "manipu- 
lator" is  used  in  this  section,  but  it  seems  to  have  been 
inserted  out  of  abundant  caution,  lest  it  should  be  held 
that  one  who  purchased  the  ingredients  separately  and 
then  combined  or  mixed  them  into  a  common  mass,  call- 
ing it  "fertilizer,"  was  not  a  manufacturer,  but  merely 
a  manipulator  of  articles  already  manufactured.  How- 
ever that  may  be,  according  to  the  evidence  the  Gadsden 
Fertilizer  Company  was  not  a  separate  entity,  but 
merely  a  name  under  which  the  Planters'  Chemical  & 
Oil  Company  acted;  consequently  whatever  was  done 
under  that  name  was  done  by  the  said  Planters'  Chemi- 
cal &  Oil  Company,  and  its  name  should  have  been  given 
as  the  manufacturer  or  manipulator.  In  addition,  as 
shown  above,  the  certificate  was  defective  in  other  par- 
ticulars and  the  court  properly  excluded  it. 

The  judgment  of  the  court  is  affirmed. 

Affirmed.    All  the  Justices  concur. 


Shannon  v.  Lee. 

Assumpsit. 
(Decided  November  28,  1912.     60  South.  99.) 

1.  Brokers;  Contract;  Construction;  ''Real  Estate  Broker" — An 
agreement  authorizing  plaintiff  to  sell  certain  land  belonging  to 
defendant  at  a  commission  of  50  cents  per  acre,  and  further  pro- 
viding that  if  *'any  trade  be  made  within  twelve  mouths  with  par- 
ties brought  to"  defendant  by  plaintiff,  defendant  will  protect  plain- 
tiff in  his  commission,  contemplated  by  the  latter  provision  which 
Is  quoted,  any  trade  which  might  result  from  negotiations  by  de- 
fendant with  the  party  brought  to  him  by  plaintiff,  although  not 
participated  in  by  plaintiff,  and  made  plaintiff  for  twelve  months  a 
real  estate  broker  in  the  strictest  sense;  that  Is,  a  middleman, 
whose  office  is  to  bring  together  principals  with  the  understanding 
that  they  are  to  negotiate  with  each  other  and  trade  upon  mutually 
satisfactory    term& 


Digiti 


zed  by  Google 


464  SUPREME  COURT  [Vol. 

[Shannon  t.  Lee.] 

2.  Appeal  and  Error;  HamUess  Error;  PXeadings, — ^Where  there 
was  evidence  to  support  sufficient  counts,  including  the  common 
counts  the  court's  finding  will  be  attributed  to  such  sufficient  counts, 
and  the  ruling  of  the  court  overruling  a  demurrer  to  an  unsupported 
count  was  harmless  to  defendant. 

3.  Same;  Findings  of  Court;  Conclusiveness, — ^Where  the  court 
sits  without  a  Jury  Its  finding  on  the  confilctlng  evidence  is  con- 
clusive on   appeal. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  C.  C.  Nbsmith. 

Action  by  Joseph  Lee  against  J.  S.  Shannon  to  re- 
cover commissions  as  a  real  estate  broker.  Judgment 
for  plaintiff  and  defendant  appeals.  Reversed  and  re- 
manded. 

Harsh,  Bbddow  &  Fitts,  for  appellant.  The  rule  is 
inflexible  that  where  there  is  an  expressed  contract 
plaintiff  cannot  resort  to  an  implied  one,  but  must  re- 
cover if  at  all  on  the  express  contract  having  first 
shown  in  order  to  do  so,  the  complete  performance  of 
the  same  on  his  part,  the  only  exception  being  that  he 
may  recover  on  the  common  count  where  it  is  shown 
that  the  contract  has  been  fully  performed  on  his  part 
according  to  its  terms,  and  nothing  remains  to  be  done 
but  for  the  other  party  to  pay. — Martin  v,  Massey,  127 
Ala.  504 ;  Carbon  Hill  v.  Cunningham^  153  Ala.  573 ; 
Maxwell,  et  al.  v.  Moore,  163  Ala.  491;  Deas  v.  Self, 
165  Ala.  225.  Where  there  is  a  special  contract  fixing 
the  rate,  it  is  not  competent  to  prove  the  usual  rates 
charged  by  brokers  for  like  services. — Sayre  v.  Wilsofi, 
86  Ala.  158;  4  A.  &  E.  Enc.  of  Law,  970.  Before  a 
real  estate  broker  can  recover  for  commissions  he  must 
show  that  he  has  fully  performed  in  that  he  has  found 
and  brought  to  the  owner  a  purchaser  ready,  willing 
and  able  to  purchase  on  the  prescribed  terms. — ^139  Am. 
St.  Rep.  1071;  Jackson  v.  Parrish,  157  Ala.  584. 
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CA.MPBELL  &  Johnson^  for  appellee.  When  a  case  is 
tried  by  a  court  without  a  jury  on  conflicting  evidence, 
the  finding  of  the  court  is  equivalent  to  the  verdict  of 
the  jury,  and  will  not  be  disturbed  on  appeal  unless 
plainly  erroneous. — Woodrow  v.  Hawving,  105  Ala. 
240;  City  of  Ensley  v.  Smith,  165  Ala.  387.  The  judg- 
ment in  this  case  is  referable  to  the  2nd,  3rd,  4th  and 
5th  counts,  which  are  conceded  to  be  sufficient,  and 
hence,  will  be  referred  to  those  counts,  and  any  error 
in  reference  to  the  other  pleadings  would  be  harmless. 
Handley  v.  Shafer  in  MSS ;  Stevens  v,  Bailey  d  Howard, 
149  Ala.  256.  The  situation  is  inaptly  referred  to  by 
appellant  as  one  involving  expert  evidence ;  it  is  rather 
one  involving  acquaintance,  and  opportunity  and  hence, 
the  evidence  of  Lee  was  some  evidence  conducing  to  show 
custom,  and  was  clearly  admissible. — Henderson-Boyd 
L.  Co.  V.  Cook,  149  Ala.  226;  A.  (?.  S.  v.  Vail,  155  Ala. 
382;  Ala.  C.  C.  &  I.  Co.  v.  H eald,  16S  Ala.  626.  It  was 
obviously  proper  for  plaintiff  to  prove  that  Stewart  ap- 
proached Shannon  with  the  express  purpose  of  purchas- 
ing the  land  in  connection  with  Howell,  and  associates. 
-—Smith  V.  Sharp,  162  Ala.  433 ;  Hutto  v.  Stough,  157 
Ala.  566.  The  production  of  Howell  to  Shannon  was 
the  procuring  cause  of  the  sale. — 168  Mass.  274. 

McCLELLAN,  J. — ^Action  by  a  real  estate  agent  (ap- 
pellee) against  the  owner  (appellant)  for  commissions 
in  respect  of  sale  of  lands  in  Winston  county,  Ala.  On 
February  4,  1909,  the  following  written  contract  was 
executed  by  appellant:  "This  agreement,  made  be- 
tween J.  S.  Shannon  and  J.  P.  Lee,  witnesseth:  (1) 
Shannon  owns  and  controls  7,000  to  10,000  acres  timber 
land  in  Winston  county,  Alabama.  He  authorizes  and 
empowers  Lee  to  make  sale  of  same,  at  $5  per  acre, 
fee  simple,  except  1,100  to  1,200,  and  upon  sale  will 
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pay  Lee  commission  of  50  cents  per  acre.  (2)  Shannon 
agrees,  if  necessary  and  desirable,  to  become  interested 
in  purchase  or  sale  to  extent  of  one-half.  He  further 
agrees  to  grant  easy  terms  of  settlement,  one-half  cash 
being  paid  down.  (3)  Shannon  binds  himself  to  deliv- 
er warranty  deed,  with  good  title,  if  sale  effected ;  and, 
further,  if  any  trade  be  made  within  12  months  ^ith 
parties  brought  to  him  by  Lee,  to  protect  said  Lee  in 
his  commission." 

There  are,  in  a  presently  important  sense,  two  phases 
of  the  engagement  imported  in  this  instrument :  First, 
if  Lee  made  a  sale  at  |5  per  acre,  his  commissions 
should  be  50  cents  per  acre;  second,  if  any  trade  for 
the  sale  of  the  lands  was  made  within  12  months  with 
parties  brought  to  Shannon  by  Lee,  then  Lee  was  to  be 
protected  in  his  commissions. 

Evidently  the  latter  stipulation  contemplated  "any 
trade"  that  might  result  from  negotiations  by  Shannon, 
and  not  participated  in  by  Lee — a  matter  of  less  effort 
on  Lee's  part  than  would  be  naturally  the  case  if  he 
(Lee)  effected  a  sale  at  the  specified  price  per  acre 
provided  in  the  former  (first)  phase  of  the  engagement. 
The  latter  phase  presents  the  significant  omission  to 
specify  the  price  per  acre  in  effecting  a  sale  "with  par- 
ties brought  to  him  (Shannon)  by  Lee,"  and  also  an 
equally  significant  omission  to  stipulate  for  the  same 
commissions  which  were  assured  to  Lee  if  he  effected  a 
sale  at  the  specified  price  of  f5  per  acre.  Under  the 
latter  phase  of  the  contract,  Lee  was  constituted,  for  a 
period  of  12  months,  a  real  estate  broker  in  the  strict 
sense  of  the  term,  viz. :  "A  middleman,  whose  oflfice  it 
is  to  bring  the  principals  together  with  the  understand- 
ing that  they  are  to  negotiate  with  each  other  and  trade 
upon  such  terms  as  may  be  mutually  satisfactory.** — 
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Haiidley  v.  Shaffer,  177  Ala.  636,  59  South.  286,  290, 
291. 

There  being  no  contention  by  the  plaintiff  that  he 
"made  a  sale"  of  the  lands,  or  any  part  of  them,  under 
the  first  phase  of  the  contract,  his  right  to  recover  must 
find  support,  if  at  all,  under  the  strictly  brokerage  pro- 
vision of  the  instrument.  According  to  the  evidence,  the 
major  meritorious  issues  were  of  fact,  and  were  these: 
(a)  Whether,  within  12  months  from  the  date  of  the 
contract,  Lee  "brought'-  to  Shannon  a  party  or  parties 
with  whom  Shannon  made  a  trade  for  the  lands  in  Win- 
ston county;  (b)  whether  Lee  legally  abandoned  the 
undertaking  (19  Cyc.  p.  221) ;  (c)  if  not,  and  if  Lee 
brought  such  party  or  parties  to  Shannon  there  being 
no  rate  of  commission  specified,  what  was  a  reasonable 
compensation  for  the  services  rendered  by  Lee  in  bring- 
ing such  party  or  parties  to  Shannon?  The  evidence  on 
all  these  issues  was  in  conflict;  the  court,  without  a 
jury,  resolving  them  in  favor  of  the  plaintiff. 

The  first  count  of  the  complaint  purports  to  declare 
upon  a  liability  traceable  alone  to  the  first  phase  of 
the  contract.  Demurrer  thereto  was  overruled.  That 
ruling  is  now  assigned  for  error.  There  was,  as  ap- 
pears from  the  entire  evidence  set  out  in  the  bill  no 
possible  support  for  this  count.  After  amendment,  the 
(complaint  contained,  besides  count  1,  count  B,  and 
three  common  counts.  If  justified  by  the  evidence,  and 
if  the  other  counts  were  sufficient,  which  is  clear,  the 
finding  of  the  court  will  be  attributed  to  the  counts 
other  than  1.  So,  if  it  be  assumed  (not  decided)  there 
was  error  in  the  ruling  on  the  demurrer  to  the  first 
count,  it  was  harmless  to  the  defendant.' 

There  was  evidence  tending  to  support  plaintiflPs 
theory  that  he  "brought"  H.  C.  Howell  to  defendant; 
that,   latter,    Howell   presented   or  interposed   others 
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in  the  matter  of  the  sale  and  purchase  of,  approximate- 
ly, 5,000  acres  of  defendant's  land;  that  a  corporation, 
of  which  Howell  and  defendant  were  among  the  stock- 
holders, was  formed ;  that  through  that  corporation  the 
quantity  of  land  indicated  was  sold;  that  the  price  of 
f3.50  per  acre  was  fixed  by  mutual  agreement  of  Shan- 
non and  the  purchasing  organization;  that  Howell 
participated  in  the  negotiations  and  arrangement  of 
the  dealing  and  corporate  organization.  Whether  these 
tendencies  of  the  evidence,  opposed  as  they  were  by  other 
evidence,  were  to  be  credited,  was  a  matter  for  the  judg- 
ment of  the  court,  sitting  without  a  jury.  On  the  oth- 
er hand,  the  evidence  for  defendant,  to  the  effect  that 
Lee  abandoned  his  part  of  the  engagement,  was  counter- 
ed by  his  evidence,  as  was  the  case,  also,  with  respect  to 
Lee's  acceptance  of  a  final,  full  elimination  of  Howell 
after  Lee  had  brought  Howell  to  Shannon — an  act  of 
introduction  upon  which  both  are  agreed. 

Errors  are  assigned  as  upon  upwards  of  30  rulings 
on  the  admission  and  rejection  of  evidence.  All  those 
urged  in  brief  have  been  carefully  considered,  and  no 
prejudicial  error  appears  as  to  them.  Many  of  the  in- 
sistences for  error  arise  out  of  a  misapprehension  of  the 
legal  effect  of  the  stated  second  phase  of  the  contract. 
All  evidence,  all  circumstances,  touching  the  conduct 
and  acts  of  Lee,  and  of  Shannon,  Howell,  PiersoU,  and 
others  related  thereto,  in  reference  to  the  lands  men- 
tioned in  the  contract,  were  admissible  upon  the  issues 
of  fact  before  stated.  The  organization  of  the  corpora- 
tion, the  investigation,  by  an  attorney,  of  the  titles  to 
the  lands  proffered  by  Shannon,  and  the  payment  there- 
for, were  inquiries  of  immediate  bearing  on  the  issues 
in  the  case. 

Upon  the  issues — (c)  before  stated — the  court  finds 
no  evidence  tending  in  any  degree  to  support  a  conclu- 
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sion  even  approximating  that  fixed  by  the  judgment  of 
the  city  court.  There  is  evidence  tending  to  show  what 
would  have  been  or  was  a  reasonable  compensation  for 
a  sale  of  these  lands;  but,  as  has  been  indicated,  there 
was  no  pretense  that  plaintiff  effected  a  sale  of  the 
lands.  In  this  state  of  the  proof,  the  court  erred  in  ad- 
judging any  particular  sum  as  compensation  for  the 
strictly  brokerage  service  rendered  (if  that  is  so  found) 
by  the  plaintiff  under  the  contract  here  relied  on.  The 
writer  entertains  serious  doubt  of  the  soundness  of  this 
conclusion,  but  yields  his  view  to  that  of  the  majority. 

For  this  error,  the  judgment  is  reversed,  and  the 
cause  is  remanded. 

Reversed  and  remanded.    All  the  Justices  concur. 


Mower  v.  Shannon. 

Assumpsit. 

(Decided  April  11,  1912.     Rehearing  denied  June  29,  1912. 
59  South.  5(58.) 

1.  Appeal  and  Error;  Review;  Finding  of  Court;  Prcftumption. — 
Where  a  cause  i.s  tried  by  the  court  without  the  intervention  of  a 
jury,  the  finding  of  the  court  has  the  same  presumption  of  verity  as 
that  accorded  to  a  verdict  of  the  Jury. 

2.  Xciv  Trial;  Grounds;  Excessive  Verdict. — Although  the  cause 
is  tried  by  the  court  without  Intervention  of  the  Jury,  a  new  trial 
should  be  awarded  where  there  is  no  evidence  supi>orting  a  recovery 
in  anything  like  the  amount  awarded  as  damages  by  the  court. 

Appeal  from  lUrmingham  CMty  Court. 

Heard  before  Hon.  C.  C.  Nesmith. 

Action  by  J.  S.  Shannon  a«:ainst  Calvin  R.  Mower  to 
recover  broker's  commission  for  the  sale  of  real  estate. 
There  was  judgment  for  plaintiflP  in  the  sum  of  f9,500, 
and  the  court  having  declined  to  set  aside  the  verdict 
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and  grant  a  new  trial^    defendant   appeals.     Reversed 
and  remanded. 

William  H.  Smith^  and  John  C.  Forney^  for  ap- 
pellant. Diligence  on  the  part  of  the  principal  is  not 
required  to  be  exercised  to  discover  bad  faith  in  the 
agent,  as  the  agent  must  show  clean  hands  and  the  ut- 
most good  faith  in  order  to  recover  against  a  principal. 
Adams  v.  Rohinson,  65  Ala.  585.  Shannon  was  either 
an  agent  to  get  contracts  in  his  own  name  and  that  was 
all  his  duty,  or  he  was  a  seller  of  land  which  he  owned 
by  virtue  of  owning  contracts  to  purchase,  and  should 
not  be  paid  for  tax  title  that  had  never  been  made  into 
an  absolute  fee  simple  title,  unless  in  demanding  his 
commission  he  told  Moore  that  the  contracts  were 
founded  on  tax  title,  and  Moore  took  them  with  such 
knowledge. — Flinn  v.  Barbour,  64  Ala.  193;  Thomp' 
son's  Case,  86  Ala.  150.  An  agent  is  liable  to  his  prin- 
cipal for  violating  instructions. — 1  Cyc.  1071;  1  Par- 
sons on  Contracts,  92.  Counsel  contend  that  under  the 
evidence  the  verdict  was  largely  excessive  and  that  al- 
though rendered  by  the  court  without  the  intervention 
of  the  jury,  the  same  is  manifestly  erroneous,  and  the 
court  should  have  awarded  the  defendant  a  new  trial. 

George  W.  Huddleson,  and  John  H.  Bankhead,  Jr., 
for  appellee.  The  court  will  not  reverse  the  judgment 
of  the  court  finding  on  the  facts  nor  review  the  same 
unless  it  is  manifestly  and  grossly  erroneous. — Randall 
V,  Wadsworth,  130  Ala.  633;  Cobb  v.  Malone,  92  Ala. 
630 ;  Jones  v.  Tucker,  132  Ala.  305.  The  finding  on  the 
facts  by  the  court  has  the  same  presumptive  verity  as 
the  verdict  of  the  jury,  and  will  not  be  reviewed  by  an 
appellate  court. — Milncr  v.  State,  150  Ala.  95;  Mayhall 
V,  State,  146  Ala.  124;  Ala.  Mid.  v.  Brown,  129  Ala. 
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282;  Central  Ry.  v.  Whiter  56  South.  574.  No  diUgence 
was  exercised  as  to  newly  discovered  evidence. — C.  of 
Ga.  v.  Geopp,  153  Ala.  109 ;  McLeod  v.  Shelby  Co.,  108 
Ala.  81 ;  Hoskins  v.  Hite,  95  Ala.  284. 

MAYFIELD,  J. — No  count  of  the  complaint  was 
subject  to  any  ground  of  demurrer  interposed,  though 
we  do  not  say  that  all  such  counts  were  invulnerable 
against  demurror,  if  proper  grounds  had  been  assigned. 
Moreover,  count  4  appears  to  have  been  amended  after 
the  demurrer  was  interposed ;  and  no  demurrer  appears 
to  have  been  directed  against  this  count  after  such 
amendment. 

The  evidence  in  this  case  has  been  carefully  examin- 
(m1,  that  on  the  main  trial,  as  well  as  that  on  the  motion 
for  a  new  trial ;  and,  though  the  case  was  tried  by  the 
court  without  a  jury,  and  the  facts  were  therefore  de- 
termined by  the  court,  as  well  as  the  law,  and  though 
we  be  required  to  accord  to  the  court's  finding  as  to  the 
facts  the  same  presumption  of  verity  that  is  due  to  the 
verdict  of  a  jury,  yet  we  are  of  the  opinion  that  the 
trial  court  should  have  granted  a  new  trial,  on  appel- 
lant's motion. 

Though  the  plaintiff  be  entitled  to  recover  something, 
it  does  not  appear  from  the  evidence,  either  on  the  main 
trial,  or  on  the  motion  for  a  new  trial,  that  he  is  entitled 
to  recover  anything  like  the  amount  awarded  by  the 
court ;  and,  while  we  are  loath  to  disturb  judgments  of 
lower  courts  on  verdicts  of  juries,  or  on  findings  of 
fact  by  the  court,  in  our  opinion  the  judgment  appealed 
from  is  unjust,  and  should  not  be  allowed  to  stand.  It 
is  therefore  reversed,  and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded.    All  the  Justices  concur. 
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Walshe  Mfg.  Co.  v.  W.  T.  Smith  Lumber  Co. 

Assumpsit. 

(Deoided  April  18,  1912.     Rehearing  denied  June  29,  1912. 
59  South.  455.) 

1.  Sales;  Action  for  Price;  General  Issue;  Proof. — Where  the  ac- 
tion was  for  the  agreed  price  of  a  dry  kiln  apparatus,  guaranteed  to 
stand  a  certain  test  under  a  certain  steam  pressure,  and  defendant 
pleaded  the  general  Issue,  with  leave  to  give  in  evidence  any  matter 
that  could  he  specially  pleaded,  with  like  leave  to  the  plaintiff,  It 
was  competent  for  defendant  to  show  that  it  had  furnished  steam 
for  the  test  as  agreed,  and  that  the  failure  of  the  apparatus  was  not 
due  to  the  steam  supply,  but  was  due  to  Inherent  defect  In  the 
apparatus. 

2.  Same;  Evidence. — Where  the  action  was  for  the  agreed  price 
of  a  dry  kiln  apparatus  guaranteed  to  do  certain  work  in  two  days, 
it  was  competent  to  show  that  it  required  six  days  to  do  such  work, 
but  not  competent  to  show  that  the  buyer's  old  apparatus  did  the 
same  work  in  five  days. 

3.  Fiame. — It  was  not  competent  to  permit  questions  to  a  witness 
whether,  in  his  opinion,  the  failure  of  the  apparatus  to  stand  the 
test-  was  due  to  the  buyer's  failure  to  supply  steam  at  the  agreed 
pressure,  rather  than  to  inefficiency  of  the  apparatus,  as  such  ques- 
tions called  for  matters  which  were  for  the  jury  to  determine  from 
the  testimony  of  witnesses  who  saw  the  test,  and  also  because  such 
questions  left  it  to  the  witness  to  construe  the  contract. 

Appeal  from  Rutler  Circuit  Court. 

Hoard  before  Hon.  A.  E.  Gamble. 

Action  by  the  Walshe  Manufacturing  Company 
against  the  W.  T.  Smith  Luml)er  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals.  Reversed 
and  remanded. 

Count  1  is  as  follows:  "Plaintiff  claims  of  defend- 
ant the  sum  of  $1,750  as  damages  for  the  breach  of  an 
agreement  in  writing,  made  and  entered  into  by  and  be- 
tween the  plaintiff  and  defendant  on,  to  wit,  the  1st  day 
of  October,  1908,  which  said  agreement  is  in  words  and 
figures  as  follows,  to  wit :  'Proposal.  From  the  Walshe 
Manufacturing  Company,  Pittsburg,  Penn.,  October  1, 
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1908,  to  the  W.  T.  Smith  Lumber  Company,  Chapman, 
Ala.,  Butler  County — Gentlemen:  We,  the  Walshe 
Manufacturing  Company,  do  hereby  propose  and  agree 
to  furnish  a  partial  equipment  of  W.  &  W.  patent  dry 
kiln  apparatus  f.  o.  b.  shipping  point  (consisting  of 
one  vacuum-producing  fan  sufficient  in  size  to  operate 
the  four  departments  of  dry  kiln  building  as  heroin 
mentioned),  and  license  to  use  system  in  connection 
with  four  departments  of  your  present  dry  kiln  build- 
ing to  be  reconstructed  by  you  under  our  plans  and  in- 
structions.    Each  compartment  being feet  long, 

and feet  wide  inside  and feet    high    above 

rails,  arranged  with  three  track  rails  and  for  crosswise 
piling;  to  include  plans  and  instructions  for  the  re- 
construction of  building  and  the  installation  of  appara- 
tus under  our  patents.  It  is  agreed  that  you  are  to 
install  above  named  partial  equipment  (in  accordance 
with  our  instructions)  in  connection  with  your  present 
system  in  one  or  more  departments  as  you  desire  for 
the  purpose  of  test ;  said  test  to  continue  for  a  period  of 
time  not  exceeding  sixty  days  from  date,  the  kiln  is 
ready  to  operate.  At  the  expiration  of  the  sixty  days' 
test,  should  the  results  obtained  by  the  use  of  our  sys- 
tem fulfill  our  guaranty  as  hereinafter  mentioned,  you 
are  to  pay  us  at  once,  as  consideration  for  the  above- 
mentioned  apparatus  and  license  to  use  same  in  the 
four  departments  aforesaid,  the  sum  of  one  thousand 
seven  hundred  and  fifty  dollars  (|1,750.00).  Also  an  ad- 
ditional Slim  of  four  dollars  (?4.00)  per  day,  transporta- 
tion and  board  for  our  mechanic  to  supervise  the  instal- 
lation and  starting  test  of  kiln.  It  is  understood  that  the 
reconstruction  of  building  is  simply  to  consist  of  con- 
structing center  air  flue,  bulkheads  or  walls  crosswise 
of  kiln  near  center  of  kiln;  also  returning  air  flue  to 
return  moisture  to  kiln.    It  is  further  understood  that 
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there  is  to  be  no  change  in  the  piping  system.  Guar- 
anty: We  guarantee  the  material  and  workmanship 
of  the  above-specified  partial  equipment  to  be  first  class 
in  every  particular,  and  we  further  guarantee  that  whem 
the  kiln  is  reconstructed  in  strict  accordance  with  our 
plans  and  operated  as  per  our  instructions  and  furnish- 
ed with  steam  at  60  pounds  pressure  at  kiln  to  be  cap- 
able of  drying  1  inch  by  16  feet  pine  lumber  in  48  hours 
(said  kiln  to  be  kept  in  continuous  operation  24  hours 
per  day),  without  adding  to  any  defects  the  stock  may 
have  when  placed  in  the  kiln,  such  as  checking,  mil- 
dewing, molding,  or  discoloring,  and  the  material  so 
dried  will  not  warp  or  twist  to  any  greater  extent  than 
by  out  door  piling.  It  is  understood  that  you  are  to 
furnish  all  the  necessary  material  for  testing  capacity 
of  the  kiln,  material  to  be  green  from  the  saw  when 
placed  in  the  kiln.  Summary:  It  is  agreed  that  you 
are  to  furnish,  in  connection  with  all  the  material  now 
being  used  in  the  present  kiln,  engine  of  sufficient  ca- 
pacity to  operate  the  above-named  fan,  and  labor  to  re- 
construct the  building  to  receive  the  additional  appar- 
atus and  the  necessary  labor  for  installing  the  circu- 
lating system,  etc. ;  also  furnish  steam  connection  from 
boiler  to  engine,  all  in  accordance  with  our  instructions 
and  to  fully  test  the  kiln  in  accordance  with  directions 
to  be  furnished  by  us.  In  the  event  of  the  failure  of  the 
kiln  to  do  the  work  as  guaranteed,  you  having  given  us 
due  notice  in  writing  to  that  effect  and  afforded  us  the 
opportunity  of  making  any  necessary  corrections,  and 
after  such  corrections  the  kiln  should  still  fail  to  work 
as  guaranteed,  you  are  to  reload  the  material  furnishe<i 
within  ten  days  and  return  to  us.  Upon  receipt  of  bill 
of  lading  covering  the  shipment  of  same  in  good  con- 
dition, we  will  refund  all  money  covering  freight 
charges  paid  by  you,  and  also  the  amount  of  any  cash 
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payments  made  to  us,  and  further  responsibility  on  our 
part  shall  cease.  It  is  agreed  that,  should  you  violate 
any  of  the  provisions  of  this  agreement,  then  the  right 
to  return  apparatus  shall  be  forfeited  and  you  will  pay 
to  us  as  liquidated  damages  the  sum  of  money  herein 
specified  under  the  heading  "Price,"  the  same  as  though 
you  had  volunteered  your  acceptance  in  writing.  Liabil- 
ity: The  purchasers  are  to  assume  all  liability  of  loss 
from  fire  or  other  sources  from  the  time  of  delivery  of  the 
apparatus.  Date  of  shipment  is  contingent  upon  strikes, 
accidents,  delays  of  carriers  or  other  causes  unavoid- 
able or  beyond  our  control.  Shipment :  Shipment  will 
be  made  on  or  about  October  15,  1908.  Limitations: 
There  are  no  conditions  regarding  the  proposal  other 
than  expressed  herein.'  This  contract  was  signed  by 
the  Walshe  Manufacturing  Company  by  its  general  su- 
perintendent, after  which  was  the  following  provision: 
We  hereby  accept  the  above  proposition  with  services 
of  superintendent,  and  agree  to  be  bound  by  all  the 
terms  and  conditions.  Please  ship  to  us  at  Chapman, 
Alabama.  [Signed]  W;  T.  Smith  Lumber  Co.,  J.  G. 
McGowin,  Secretary.'  Plaintiff  avers  that  said  agree- 
ment had  been  broken  by  defendant  in  this :  That  the 
plaintiff,  in  accordance  with  the  terms  of  said  agree- 
ment, did  furnish  and  ship  to  the  defendant  the 
vacuum-producing  fan  named  and  described  in  said 
agreement,  and  installed  the  same,  in  accordance  with 
the  terms  of  said  agreement,  but  that  the  defendant  has 
failed  to  pay  said  sum  of  $1,750  for  the  same  and  li- 
cense to  use  same,  in  accordance  with  the  terms  of 
said  agreement,  and  that  said  sum  of  $1,750  is  due  and 
unpaid." 

The  third  count  adopts  the  first  count  down  to  and 
including  the  agreement  or  contract,  and  adds :  Plain- 
tiff avers  that  in  and  by  the  terms  of  said  contract  it 
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was  agreed  that,  should  the  defendant  violate  any  of  the 
provisions  of  said  contract,  then  the  right  to  return  ap- 
paratus should  be  forfeited,  and  defendant  should  pay 
to  the  plaintiff  as  liquidated  damages  the  sum  of  mon- 
ey specified  in  said  contract  for  said  apparatus,  the 
same  as  though  the  defendant  had  volunteered  its  ac- 
ceptance in  writing.  And  plaintiff  avers  that  the  de- 
fendant did  violate  the  provisions  of  said  contract  in 
this :  That  in  and  by  the  terms  of  said  contract  there 
was  the  following  guaranty:  [Here  follows  guaranty 
as  set  out  in  contract.]  And  plaintiff  avers  that  the 
defendant  violated  said  guaranty  and  the  terms  of  said 
contract  by  failing  to  furnish  steam  at  60  pounds  pres- 
sure at  the  kiln,  so  as  to  permit  the  drying  of  pine  lum- 
ber in  accordance  with  said  guaranty.  Wherefore  plain- 
tiff says  the  terms  of  said  agreement  were  violated  by 
the  defendant,  and  plaintiff  thereby  became  entitled  to 
liquidated  damages  herein  claimed,  together  with  inter- 
est thereon." 

The  first  count  was  afterwards  amended  by  striking 
out  all  of  the  last  paragraph  thereof,  and  substituting 
therefor  the  following:  "And  plaintiff  avers  that  said 
agreement  has  been  broken  by  the  defendant  in  this: 
That  the  plaintiff,  in  accordance  with  the  terms  of  said 
contract,  did  furnish  to  the  defendant  the  partial  equip- 
ment of  W.  &  W.  patent  dry  kiln  apparatus  mentioned 
and  described  in  said  agreement,  and  did  also  furnish 
plans  and  instructions  to  defendant  for  reconstruction 
of  its  dry  kiln  building,  and  for  the  installation  of  said 
apparatus,  in  accordance  with  the  terms  of  said  agree- 
ment; but  that  the  defendant  has  failed  to  pay  said 
sum,"  etc.,  concluding  as  in  count  1. 

Count  3  was  afterwards  amended  by  striking  out 
therefrom  the  words  beginning,  "and  plaintiff  avers 
that  the  defendant  violated  said  guaranty,"  to  the  con- 
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elusion  thereof,  and  inserting  in  lieu  thereof:  i'And 
plaintiff  avers  that,  although  it  furnished  to  the  defend- 
ant the  partial  equipment  of  W.  &  W.  patent  dry  kiln 
apparatus,  and  plans  and  instructions  for  the  recon- 
struction of  defendant's  dry  kiln  building,  and  the  in- 
stallation of  said  apparatus,  in  accordance  with  the 
terms  of  said  contract,  the  defendant  violated  said 
guaranty  and  the  terms  of  said  contract  by  failing  to 
furnish  said  steam  at  60  pounds  pressure  at  the  kiln, 
so  as  to  permit  the  drying  of  pine  lumber  in  accordance 
with  said  guaranty."  And  concludes  as  does  the  third 
count  before  amendment. 

The  fourth  count  is  the  same  as  the  first  down  to  and 
including  the  contract,  then  sets  out  the  substance  of 
the  guaranty,  and  avers  the  failure,  after  said  appar- 
atus was  installed,  and  after  it  was  claimed  that  it 
failed  to  work  as  guaranteed,  of  the  defendant  to  re- 
load the  material  furnished  by  the  plaintiff  to  the  de- 
fendant, and  to  return  samcj  to  the  plaintiff,  and  al- 
lege a  retention  by  the  defendant  of  the  material; 
wherefore  liquidated  damages  are  claimed. 

The  fifth  count  sets  up  the  contract  and  the  guaran- 
ty, and  alleges  a  compliance  by  plaintiff  with  all  the 
provisions  of  said  contract,  and  further  alleges  that 
after  said  apparatus  had  been  installed,  and  after  the 
defendant  claimed  that  it  failed  to  work  as  guaranteed, 
that  the  defendant  failed  to  reload  within  10  days  the 
material  so  furnished,  and  to  ship  same  to  the  plaintiff. 

The  following  charges  were  given  at  the  instance  of 
the  defendant: 

(4)  "The  court  instructs  the  jury  that,  if  they  believe 
from  the  evidence  that  defendant  made  two  tests  of 
plaintiff^s  circulating  fan  strictly  under  the  directions 
of  plaintiff,  and  after  each  test  gave  written  notice  to 
plaintiff  of  the  failure  of  the  kiln  to  give  the  results 
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guaranteed  by  plaintiff  in  said  agreement,  and  that 
after  such  notice  of  the  failure  of  said  kiln  the  plaintiff 
either  requested  or  consented  that  defendant  should  re- 
tain plaintiff's  said  apparatus  for  future  tests,  and  that 
under  such  agreement  defendant  did  retain  said  ap- 
paratus, the  plaintiff  thereby  waived  the  promise  of  de- 
fendant to  return  said  apparatus  within  10  days  after 
the  failure  of  the  kiln  to  fulfill  plaintiff's  guaranty  in 
said  agrement." 

(5)  "The  court  instructs  the  jury  that,  if  they  be- 
lieve from  the  evidence  that  the  defendant  reconstruct- 
ed its  dry  kiln  building  and  installed  therein  plain- 
tiff's circulating  fan  and  prepared  for  the  starting  test 
under  the  supervision  of  the  mechanic  furnished  by 
plaintiff ;  that  defendant  tested  plaintiff's  said  circulat- 
ing fan  by  operating  the  kiln  for  more  than  48  hours 
continuously  for  24  hours  per  day  under  60  pounds 
pressure  at  the  kiln,  and  that  said  kiln  failed  to  dry  1 
inch  by  16  feet  of  pine  lumber  in  48  hours;  that  defend- 
ant gave  written  notice  to  plaintiff  of  the  failure,  un- 
der said  test,  to  dry  lumber  of  said  dimensions  in  48 
hours;  that  plaintiff  sent  its  agent  to  make  necessary 
corrections  in  said  kiln;  that  defendant,  after  such  cor- 
rections were  made,  again  tested  said  kiln  under  the 
same  conditions  by  operating  the  kiln  24  hours  per  day 
continuously  for  more  than  48  hours  under  a  steam 
pressure  at  the  kiln  of  60  pounds,  and  that  in  said  test 
the  kiln  failed  to  dry  lumber  of  said  dimensions  in  48 
hcmrs;  that  defendant  gave  notice  in  writing  to  plain- 
tiff of  the  failure  of  said  kiln  to  dry  said  lumber,  so 
as  to  fulfill  the  guaranty  of  plaintiff  in  the  written 
agreement  on  which  this  suit  is  founded,  and  that  either 
at  the  request  of  or  by  the  consent  of  plaintiff  defend- 
ant retained  the  material  of  said  circulating  fan  for 
further  tests — they  must  find  for  the  defendant" 
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Powell  &  Hamilton,  and  O.  A.  Lane,  for  appellant. 
The  leading  case  on  the  difference  between  liquidated 
damages  and  a  penalty  is  Keeble  v.  Keehle,  85  Ala.  556. 
Applying  the  principles  in  that  ease  to  the  contract 
under  consideration,  it  is  insisted  that  the  liquidated 
damages  provided  for  in  the  contract  are  in  no  sense 
penalties. — 13  Cyc.  90.  Counsel  discuss  assignments 
of  error  relative  to  evidence,  but  without  citation  of  au- 
thority. Council  also  discuss  charges  given  for  the 
defendant,  and  insist  that  under  a  proper  construction 
of  the  contract  the  charges  were  erroneous. — Foley  v. 
Felrath,  98  Ala.  176;  Allen,  et  ah  v.  Maurey  ct  Co,, 
66  Ala.  17;  House  v.  Beak,  33  Am.  St.  Rep.  307;  18  la. 
477;  Main  v.  Griffin,  141  N.  C.  43. 

L.  M.  Lane,  for  appellee.  Rule  5  as  laid  down  and 
insisted  upon  in  the  case  of  Kechle  r.  Keeble,  85  Ala, 
552,  furnishes  no  true  test  for  determining  the  matter 
at  issue.  The  contract  is  governed  rather  by  rules  G 
and  7  in  said  case.— Jl/.  d  T.  I.  Co,  i\  Tissier  A,d  H,  Co., 
136  Ala.  600.  Where  a  manufacturer  sells  his  goods 
for  special  uses  there  is  an  implied  warranty  that  the 
article  is  suitable  for  the  use  for  which  it  is  sold  even 
if  there  be  no  express  warranty. — Troy  Groc.  Co.  v. 
Potter,  et  al,  139  Ala.  359,  and  authorities  cited.  The 
court  therefore  committed  no  error  in  sustaining  de- 
murrers to  the  3rd,  4th  and  5th  counts  of  the  amended 
complaints.  Counsel  discuss  the  evidence  objected  to 
but  without  citation  of  authority.  Counsel  also  discuss 
the  charges  given  for  defendant,  but  without  citation  of 
authority. 

r 

SAYRE,  J.--In  count  1  of  the  complaint,  appellant 
sought  to  recover  of  appellee  the  agreed  purchase  price 
of  a  dry  kiln  apparatus.'  Count  2  may  be  laid  out  of 
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view.  I  In  counts  3,  i,  and  5  appellant  sought  damages 
for  alleged  breaches  of  a  contract  by  which  plaintiff 
was  to  sell  to  defendant  the  apparatus  with  a  certain 
guaranty  as  to  its  efficiency ;  defendant  undertaking  on 
its  part  to  observe  certain  conditions  in  testing  the  kiln 
and  in  returning  it  to  plaintiff,  if  it  proved  less  efficient 
than  the  plaintiff  guaranteed  it  would."]  The  contract 
was  in  writing,  and  is  set  out  at  length  in  each  count 
of  the  complaint,  [in  each  of  these  counts  in  question, 
plaintiff  claims  the  liquidated  damages  stipulated  in 
the  contract  together  with  interest  thereon.  The  so- 
called  "liquidated  damages"  were  fixed  in  the  contract 
at  a  sum  equal  to  the  agreed  purchase  price  of  the  ap- 
paratus. The  question  properly  raised  by  the  demur- 
rers, and  the  contention  Of  leading  importance  on  this 
appeal,  is  whether  the  stipulation  for  the  payment  of 
the  sum  of  $1,750  in  the  event  defendant  should  breach 
the  contract,  or  fail  to  return  the  apparatus  within  the 
time  limited,  will  be  treated  by  the  court  as  a  provision 
for  liquidated  damages,  as  denominated  in  the  bond, 
according  to  plaintiff's  claim,  or  as  a  penalty,  the  legal 
effect  of  which  was  to  secure  such  actual  damages  as 
plaintiff  might  suffer,  as  defendant  holds  it  was. 

A  number  of  artificial  rules,  which  are  considered  to 
be  of  service  on  most  occasions  of  this  sort,  were  formu- 
lated by  this  court,  in  Kceble  v.  Keeble^  85  Ala.  552,  5 
South.  149,  in  substantial  consonance  with  their  state- 
ment in  the  books  generally.  Of  course,  the  object  of 
all  interpretation  of  written  instruments  is  to  deter- 
mine the  real  intention  expressed  by  the  parties.  In 
respect  of  whether  the  parties  intend  by  an  agreement 
for  fixed  damages  to  secure  the  pound  of  flesh,  or  only 
just  compensation  for  a  breach,  the  law  courts,  acting 
on  that  principle  of  equity  which  looks  to  intent,  rather 
than  outward  form,  have  long  denied  conclusive  effect 
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to  the  terminology  of  the  contract.  Looking  to  the 
whole  instrument  and  surrounding  facts  and  circum- 
stances, if  it  appears  that  the  parties  have,  in  good 
faith,  contracted  for  the  actual  amount  of  the  loss  as 
estimated  in  advance,  the  contract  is  held  to  be  one  for 
liquidated  damages;  while,  if  they  have  contracted  for 
an  arbitrary  sum,  intended  to  coerce  performance  or 
punish  default,  they  are  held  to  have  contracted  for 
a  penalty. — 2  Page,  Contracts,  §  1173;  Williams  v. 
Vance,  9  S.  C.  344,  30  Am.  Rep.  26,  and  note.  Looking 
to  the  substantial  parts  of  the  contract  in  question,  we 
find  it  to  mean  that  plaintiff  sold  the  apparatus  with 
a  guaranty  that  it  w^ould  do  a  certain  work,  but  that 
defendant's  acceptance  was  to  depend  upon  the  result 
of  a  practical  test  of  its  capacity,  and  that,  in  order  that 
the  test  might  be  fairly  conditioned  for  plaintifiTs  ap- 
paratus, defendant  assumed  to  do  a  number  of  things, 
among  them  to  furnish  steam  to  the  kiln  during  the 
test  at  a  pressure  of  60  pounds.  If  the  apparatus,  on 
a  test  had  under  agreed  conditions,  failed  to  demon- 
strate its  contract  capacity  for  the  work  desired  of  it, 
defendant  was  to  put  it  on  its  way  back  to  plaintiff  by 
loading  the  material  of  which  it  was  constituted  on  the 
cars,  in  good  condition,  and  within  10  days  from  its  re- 
jection for  cause.  The  contract  provided :  *It  is  agreed 
that,  should  you  [defendant]  violate  any  of  the  pro- 
visions of  this  agreement,  then  the  right  to  return  ap- 
paratus shall  be  forfeited  and  you  [defendant]  will  pay 
to  ius  [plaintiff]  as  liquidated  damages  the  sum  of 
money  herein  specified  under  the  heading  Trice,'  the 
same  as  though  you  had  volunteered  your  acceptance  in 
writing."  It  seems  to  be  questioned  whether  this  pro- 
vision was  intended  as  an  alternative  agreement  by 
which  defendant  had  a  choice,  either  to  aflford  the  re- 
quired conditions  for  a  fair  test,  and  to  return  the  ap- 
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paratus  within  a  limited  time  in  the  event  the  appar- 
atus failed  to  stand  the  test,  or  to  pay  the  purchase 
price  without  regard  to  the  result  of  the  test,  in  the 
event  of  which  interpretation  no  question  would  arise 
as  to  whether  the  sum  stipulated  was  a  penalty  or 
liquidated  damages,  or  whether,  on  the  other  hand,  the 
intention  was  merely  to  coerce  defendant's  compliance 
with  its  collateral  agreements,  in  which  event  it  would 
be  necessary  to  determine  the  nature  of  the  sum  stip- 
ulated, whether  penalty  or  liquidated  demages.  But 
this  was  no  alternative  contract.  "An  alternative  con- 
tract is  one  which  gives  to  one  of  the  parties  the  choice 
of  doing  one  of  two  or  more  different  acts  as  a  perform- 
ance of  the  contract.  If  one  of  the  alternatives  is  the 
payment  of  money,  a  contract  of  this  type  has  some  re- 
semblance to  a  contract  for  a  penalty,  or  for  liquidated 
damages;  but  it  must  be  distinguished  from  both  of 
them.  The  essential  diflPerence  is  that  both  penalties 
and  liquidated  damages  are  payable  on  breach  of  one 
or  more  covenants  of  a  contract;  whereas  the  payment 
provided  for  in  the  alternative  contract  is  a  perform- 
ance of  the  contract — not  a  compensation  for  breach." 
— 2  Page,  Contracts,  §  1168.  It  would  be  anomalous 
and  untrue  to  reason  to  hold  that  a  party  may  perform 
a  contract  by  breaching  it  and  then  paying  for  the 
breach. — Smith  v.  Bergenren,  153  Mass.  236,  26  N.  E. 
690,  10  L.  R.  A.  768.  But  that  would  be  the  effect  of 
holding  that  payment  of  the  sum  stipulated  in  the  quot- 
ed provision  of  the  contract  was  intended  as  an  alter- 
native means  of  performing  the  contract.  So  it  would 
seem  clear  that  plaintiff's  purpose  in  exacting  the  col- 
lateral agreements  required  of  defendant,  and  defend- 
ant's intent  in  yielding  them,  was  to  secure  a  test  of 
the  apparatus  under  certain  conditions,  and  a  prompt 
return,  in  one  event,  of  the  test,  by  providing,  in  case 
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of  a  breach,  for  damages  in  the  way,  either  of  a  penalty, 
or  liquidated  damages.  And  so  the  plaintiff  itself  has 
considered  in  the  counts  in  question;  for  it  is  claiming 
damages  for  a  breach — ^not  a  sum  due  under  the  con- 
tract. 

Apart  from  its  undertaking  to  pay  the  agreed  price 
upon  a  favorable  issue  of  the  test,  defendant's  obliga- 
tions under  the  contract  are  to  be  found  in  two  different 
subsidiary  and  collateral  stipulations  incorporated 
into  the  waiting  to  serve  two  distinct  purposes,  to  wit : 
A  test  of  the  apparatus  under  agreed  conditions;  a 
prompt  return  of  the  material  of  the  apparatus  if  it 
should  fail.  But  the  damages  for  a  breach  of  either  was 
fixed  at  a  sum  specified^  and  called  "liquidated."  The 
necessary  effect  of  counts  3,  4,  and  5  is  to  treat  the  con- 
tract as  not  having  been  so  far  executed  as  to  vest  in 
plaintiff  a  right  to  the  agreed  purchase  price.  That 
phase  of  plaintiff's  case  was  stated  in  count  1,  as  to 
which  the  ruling  was  favoiable  to  plaintiff.  The  counts 
now  in  question  claim,  as  we  have  in  effect  said,  not 
the  agreed  price  of  an  apparatus  delivered,  tested,  and 
found  eflScient  according  to  agreement,  but  an  equiva- 
lent sum  as  liquidated  damages  for  alleged  breaches  of 
stipulations  intended  to  secure  immediately  things  oth- 
er than  the  payment  of  the  purchase  price.  It  does 
not  appear  that  the  considerable  consequences  to  plain- 
tiff of  a  breach  of  either  of  the  special  collateral  stipula- 
tions to  furnish  steam  at  the  required  pressure,  a  breacjh 
of  which  is  alleged  in  count  3,  or  to  load  upon  the  cars 
in  good  order  within  10  days  after  rejection,  a  breach 
of  which  is  averred  in  counts  4  and  5,  were  different, 
or  that  they  were  wholly  uncertain,  or  incapable  of 
being  ascertained  save  by  conjecture.  In  either  case, 
under  the  contract,  defendant  forfeited  the  right  to  re- 
turn the  apparatus,  which  means,  of  course,  that  plain- 
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tiff  might  treat  it  as  the  property  of  defendant,  without 
regard  to  whether  it  would  do  the  guaranteed  work 
or  not.  And  in  either  case  the  answerable  damages  to 
plaintiff  would  be  the  value  of  its  apparatus,  considered 
in  respect  of  its  usefulness  in  the  business  in  which  de- 
fendant was  engaged,  as  distinguished  from  its  agreed 
price,  freight  charges  paid  and  to  be  paid,  and  the 
amount  expended  in  sending  its  expert  workman  to- 
place  the  machine  in  position  and  superintend  the  test. 
There  ought  to  be  no  difficulty  in  ascertaining  the 
amount  of  either  of  these  items,  or  the  sum  of  them, 
with  reasonable  certainty. 

In  the  cases  on  this  subject,  we  find  that,  as  against 
the  term  used  in  describing  damages  for  a  breach  of 
contract,  preponderant  weight  and  influence  has  been 
given  to  the  ease  or  difficulty  of  measuring  the  conse- 
quences of  the  breach.  This  court,  in  Henderson  v. 
Miirphree,  109  Ala.  556,  20  South.  45,  quoted  a  note  to 
Wood's  Mayne  on  Damages,  to  the  effect  that  when  the 
damages  are  certain  and  susceptible  of  ready  ascertain- 
ment the  sum  fixed  upon  will  be  treated  as  a  penalty. 
And  again  in  the  same  case :  "Where  a  sum  of  money, 
whether  in  the  name  of  a  penalty  or  otherwise,  is  in- 
troduced into  a  covenant  or  agreement  merely  to  secure 
the  enjoyment  of  a  collateral  object  the  enjoyment  of 
the  object  is  to  be  considered  as  the  principal  intent  of 
the  deed  or  contract,  and  the  penalty  only  an  accessary, 
and  therefore  only  to  secure  the  damages  really  incur- 
red.'' From  test  5  laid  down  in  Keeble  v.  Keehle,  supra, 
may  be  extracted  the  converse  proposition:  Where  the 
agreement  is  for  the  performance  of  an  act,  and  the 
precise  damage  resulting  from  a  breach  is  wholly  un- 
certain, or  incapable  of  being  ascertained  save  by  con- 
jecture, the  parties  may  agree  on  a  fixed  sum  as  liqui- 
dated damages,  and  the  courts  will  so  construe  it,  un- 
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less  it  is  clear,  on  other  grounds,  that  a  penalty  w&^ 
really  intended.  And  this  last  was  the  rule  which  con- 
trolled the  decision  of  that  case,  and  the  case  of  Hen- 
derson V.  Murphree,  supra.  In  the  recent  cases  of 
Stratton  v.  Fike,  166  Ala.  203,  51  South.  874,  and  Cleve- 
land Crane  Co.  v.  American  Cast  Iron  Pipe  Co.,  168 
Ala.  250,  53  South.  313,  our  decisions,  in  holding  the 
stipulations  in  those  cases  provided  for  liquidated 
damages,  very  clearly  recognized  the  prime  importance 
of  the  consideration  that  the  damages  secured  were  not 
of  easy  ascertainment.  But  in  Mansur  Co.  v.  Tissier 
Co.,  136  Ala.  597,  33  South.  818,  where  damages  for 
the  breach  alleged  were  said  to  be  of  easy  ascertain- 
ment, the  court  seems  to  have  been  entirely  willing,  for 
that  reason  alone,  to  hold,  as  it  did  for  that  and  an- 
other reason,  that  the  amount  stipulated  in  the  con- 
tract was  a  penalty  and  not  liquidated  damagesfjAgree- 
ably  to  the  trend  of  our  decisions,  a  number  of  cases 
from  the  courts  of  other  states  are  cited  in  a  note  to 
Kelso  V.  Reid,  27  Am.  St.  Rep.  716,  (s.  c,  145  Pa.  606, 
23  Atl.  323),  where  the  rule  is  thus  stated:  "In  as- 
certaining whether  a  sum  stipulated  as  payable  for 
breach  of  a  contract  is  a  penalty  or  liquidated  damages, 
the  rule  is  that,  if  the  damages  resulting  from  the 
breach  can  be  definitely  computed,  the  stipulated  sum 
must  be  construed  as  a  penalty;  but,  where  such  dam- 
ages are  not  susceptible  of  admeasurement  by  a  pecuni- 
ary standard,  then  the  sum  stipulated  must  be  regarded 
as  liquidated  damages."  Other  cases  to  the  same  effect 
are  cited  from  the  courts  of  other  states  in  a  note  to 
section  1175  of  2  Page  on  Contracts.  In  still  other 
states  this  rule  has  been  adopted  by  statute.  It  is  an 
equitable  rule — and  from  equity  the  whole  modern  doc- 
trine on  this  subject  has  been  imported  into  the  law 
courts  {Spencer  v.  Tilden,  5  Cow.  [N.  Y.]  150,  note) 
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— ^and  seems  to  have  come  into  very  general  favor.  /jOn 
consideration  of  these  authorities,  and  the  merits  of 
this  particular  case  as  disclosed  by  the  whole  contract, 
our  conclusion  is  that  the  stipulation  in  question  ought 
to  be  held  for  a  penalty  intended  to  provide  for  such 
actual  damages  as  plain tiflf  might  incur  on  a  breach  by 
defendant  of  its  collateral  covenants  or  agreements. 
Other  specific,  equitable  considerations  which  would 
conduce  to  the  same  view  have  been  mentioned  in  the 
brief  for  appellee;  but  we  place  our  opinion  upon  a 
proper  construction  of  the  particular  stipulation  for 
"liquidated  damages,''  and  will  not  consider  other  more 
general  equities  for  the  purpose  of  modifying  the  con- 
tract. 

Appellant  suggests  that  defendant  also  acquired  a 
license  to  use  the  apparatus,  which  was  patented,  and 
that  the  damage  to  |)laintifif  on  this  account  could  not 
be  estimated.  There  is  no  merit  in  the  suggestion. 
Whether  it  be  considered  that  defendant,  as  a  result  of 
its  alleged  breaches  of  the  agreement,  was  required  to 
keep  merely  the  material — as  the  parties  considered 
would  be  the  case  in  the  event  the  apparatus  failed  to 
stand  the  test — or,  in  the  event  of  no  test,  an  organized 
apparatus,  though,  possibly,  wholly  worthless  to  the 
defendant  for  its  purposes,  plaintiff  parted  with  noth- 
ing more  than  the  machine;  for,  on  whatever  consid- 
eration defendant  acquired  the  material  or  the  machine, 
the  necessary  implication  was  that  it  had  the  right  to 
make  use  of  it. 

No  actual  damages  were  alleged  in  the  counts  under 
consideration.  We  are  therefore  of  opinion  that  the 
demurrers  were  properly  sustained. 

The  trial  being  had  on  the  case  as  stated  in  count  1, 
by  agreement  of  the  parties,  as  the  judgment  entry 
shows,  defendant  pleaded  "the  general  issue,  with  leave 
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to  give  in  evidence  any  matter  that  could  be  specially 
pleaded,  with  like  leave  to  plaintiff  to  reply  the  gen- 
eral issue  in  short,  and  also  give  in  evidence  any  mat- 
ter that  could  be  set  up  by  special  replication."  Under 
issues  thus  framed,  it  was  competent  for  defendant  to 
show  that  it  had  furnished  steam  for  the  test  as  agreed, 
and  that  the  failure  of  the  apparatus  was  not  due  to 
any  breach  of  the  contract  in  that  regard,  but  to  in- 
herent defects.  The  machine  was  to  do  certain  work 
in  a  limited  time;  it  was  to  dry  green  lumber  in  two 
days.  Defendant's  evidence  went  to  show  that  it  re- 
quired six  days.  This  was  clearly  proper.  But  de- 
fendant was  allowed  to  show  that  its  old  machine,  un- 
der similar  conditions  as  to  steam  supply,  did  the  work 
in  five  days,  thereby  in  effect  and  purposely,  as  clearly 
appears,  instituting  a  comparison  between  the  two  ma- 
chines. We  are  unable  to  appreciate  how  this  com- 
parison was  relevant  to  any  proper  issue  in  the  cause ; 
nor  are  we  able,  on  the  other  hand,  to  say  that  its  ad- 
mission did  not  operate  to  plaintiff's  prejudice.  Rather, 
it  seems,  this  evidence  held  out  to  the  jury  a  sort  of 
invitation  to  decide  the  general  issue  involved  for 
plaintiff  or  defendant  as  they  might  find  the  new  or  old 
machine  more  eflScient.  But  defendant's  right  under  its 
contract  could  not  be  made  to  so  depend.  For  this  er- 
ror the  judgment  is  reversed. 

The  questions  asked  of  Williams,  to  which  the  court 
sustained  defendant's  objections,  did  not  call  for  an  ex- 
pert opinion  in  a  proper  case.  They  sought  to  have  the 
witness  state  to  the  jury  his  opinion  that  the  failure  of 
the  apparatus  furnished  by  plaintiff  to  stand  the  test 
was  to  l)e  attributed  to  defendant's  failure  to  supply 
steam  at  the  agreed  pressure,  rather  than  to  the  ineffi- 
ciency of  the  apparatus.  That  was  the  very  question 
the  jury  were  called  to  decide.    And,  so  far  as  it  de- 
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pended  upon  the  question  whether  steam  was  supplied 
at  the  agreed  pressure,  it  depended  upon  a  question  of 
fact  to  be  determined  upon  the  ordinary  observation 
of  witnesses.  There  was  no  call  for  expert  testimony. 
And,  further,  they  left  it  to  the  witness  to  construe  the 
contract.    That  was  for  the  court. 

Appellant  requested  the  affirmative  charge  on  the 
case  as  a  whole  and  on  count  1.  •  The  argument  for  these 
charges  and  for  error  in  their  refusal  shows  that  they 
were  intended  to  assert  the  proposition  that,  upon  de- 
fendant's failure  to  return  the  aparatus  within  10  days 
after  its  rejection,  it  became  bound  to  pay  the  pur- 
chase price  as  claimed  in  count  1.  But,  as  we  have 
seen,  this  notion  is  based  upon  a  false  construction  of 
the  contract.     These  charges  were  properly  refused. 

Charges  4  and  5,  given  to  defendant,  correctly  con- 
strued the  contract,  and  had  support  in  the  evidence. 

Reversed  and  remanded.  All  the  Justices  concur, 
except  DowDBLL,  C.  J.,  not  sitting. 

SIMPSON,  J.— While  the  courts  in  England  and  in 
this  country  have  formulated  certain  rules  for  deter- 
mining whether  the  damages  provided  for  the  breach  of 
contracts  shall  be  construed  as  liquidated  damages  or 
a  penalty,  yet  the  purpose  of  these  rules  is  to  ascertain 
what  the  parties  intended;  and  when  their  intention  is 
clearly  and  explicitly  expressed  no  court  has  the  power 
to  change  the  contract  and  make  it  express  something 
that  the  parties  did  not  intend.  It  is  true  that  many 
courts  have  gone  very  far,  in  taking  into  consideration 
all  the  facts  and  circumstances,  and  in  construing  con- 
tracts to  provide  for  penalties,  where  there  are  strong 
expressions  indicative  of  liquidated  damages;  and  it 
is  true  that  the  mere  use  of  those  expressions  does  not 
always  govern  the  construction  of  the  contract,  but  no 
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court  has  ever  gone  so  far  as  to  hold  that  it  could  set 
aside  a  contract  clearly  and  unequivocally  made,  and 
substitute  for  it  one  which  the  parties  did  not  make.  In 
some  cases  it  has  been  held  that  to  construe  the  con- 
tract as  providing  for  liquidated  damages  would  be  so 
oppressive  and  unreasonable  that  the  court  will  seize 
upon  slight  circumstances  in  order  to  determine  that 
the  parties  did  not  intend  such  a  contract,  and  in  other 
cases  the  equitable  doctrine  in  regard  to  unconscion- 
able bargains  has  been  invoked  to  relieve  parties  from 
such  contracts. 

But,  aside  from  these  principles,  I  hold  that  all  men 
have  the  inalienable  right  to  contract  as  they  please, 
and  when  a  contract  is  fairly  and  clearly  made  it  is 
binding  on  both  parties.l  "The  contract  is  to  govern; 
and  the  true  question  is.  What  was  the  contract? 
Whether  it  was  folly  or  wisdom  for  the  contracting  par- 
ties thus  to  bind  themselves  is  of  no  consequence,  if  the 
intention  is  clear.  If  there  be  no  fraud,  circumven- 
tion, or  illegality  in  the  case,  the  court  is  bound  to  en- 
force the  agreement." — 13  Cyc.  90,  91,  and  notes. 
L  This  matter  had  the  consideration  of  this  court  at  an 
early  day;  and,  while  the  able  Chief  Justice  (Collier) 
made  extensive  reference  to  the  English  cases  and  the 
rules  laid  down,  yet  he  shows  clearly  that  all  of  those 
rules  were  for  the  purpose  of  ascertaining  what  was  the 
intention  of  the  parties.  He  says:  "The  first  general 
principle  in  the  construction  of  all  contracts  is  that 
they  should  be  so  expounded  as  to  carry  into  effect  the 
intention  of  the  parties.'^ — Wattes  Ex^rs  v,  Sheppard, 
2  Ala.  425,  434,  444,  446. 

In  the  other  leading  case  of  Keeble  t\  Keehle,  85  Ala. 
552,  5  South.  149,  this  court,  speaking  through  Somer- 
ville,  J.,  said:  "(1)  The  court  will  always  seek  to  as- 
certain the  true  and  real  intention  of  the  contracting 
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parties,  giving  due  weight  to  the  language  or  words  used 
in  the  contract,  but  not  always  being  absolutely  con- 
trolled by  them,  when  the  enforcement  of  such  contract 
operates  with  unconscionable  hardship,  or  otherwise 
works  an  injustice.  *  *  *  (8)  Whether  the  sum 
agreed  to  be  paid  is  out  of  proportion  to  the  actual 
damages,  which  will  probably  be  sustained  by  breach, 
is  a  fact  into  which  the  court  will  not  enter  on  inquii-y, 
if  the  intent  is  otherwise  made  clear,  that  liquidated 
damages,  and  not  a  penalty,  is  in  contemplation.  ♦  ♦  • 
(10)  In  applying  these  rules,  the  controlling  purpose 
of  which  is  to  ascertain  the  real  intention  of  the  parties, 
the  court  will  consider  the  nature  of  the  contract,  the 
terms  of  the  whole  instrument,  the  consequences  natur- 
ally resulting  from  a  breach  of  its  stipulations,  and  the 
peculiar  circumstances  surrounding  the  transaction," 
etc. 

This  court  also  said  on  this  subject  {Henderson  v. 
Murphree,  109  Ala.  556,  20  South.  45) :  "But  it  is  agreed 
on  all  hands  that,  where  the  true  intention  of  the  par- 
ties, who  are  legally  competent  to  contract,  is  clear 
and  unmistakable,  the  courts  will  give  it  eflFect; 
*  *  *  and  courts  will  not  relieve  them  from  the 
hardships  of  hard  or  improvident  bargains,  if  made." — 
109  Ala.  559,  20  South.  46.  And,  after  stating  certain 
rules,  added :  "But  when  the  purpose  is  clear  it  is  said 
there  seems  to  be  no  reason  to  hesitate  to  give  it  eflFect." 
—109  Ala.  561,  20  South.  47. 

I  think  this  court  lost  sight  of  these  fundamental 
principles  of  law  in  the  case  of  Mansur  dc  Tebbetts  Im- 
plement Co,  V.  Tissier  Anns  d  Hardware  Co,,  136  Ala. 
697,  33  South.  818. 

This  court  also,  in  a  recent  case,  said :  "The  first  gen- 
eral principle  in  the  construction  of  all  contracts  is 
that  they  shall  be  so  expounded  as  to  carry  into  eflfect 
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the  intention  of  the  parties."  Also :  "The  parties  were 
competent  to  contract.  Neither  was  the  ward  of  the 
court.  The  stipulation  is  clear  and  certain,  and  we 
cannot  know  or  say  that  it  was  unreasonable,  oppres- 
sive, or  unconscionable.  We  think  it  should  be  enforc- 
ed as  it  was  written." — Stratton  v.  Fike,  166  Ala.  203, 
208,  212,  51  South.  874,  876,  877. 

I  think  the  contract  in  the  present  case  is  clear  and 
definite,  and  there  is  no  room  for  construing  it  to  mean 
anything  other  than  that  which  it  states.  I  think,  also, 
that  it  is  not  oppressive  or  unconscionable,  but  reason- 
able to  the  effect  that  the  plaintiff  sells  the  goods  under 
a  guaranty,  but  protects  itself  by  providing  that  the 
defendant  shall  test  the  goods  within  a  certain  time, 
and,  if  they  fail  to  come  up  to  the  guaranty,  he  is  to  re- 
load them  on  the  cars  within  10  days  thereby  releasing 
himself  entirely  from  the  contract  of  sale ;  but  if  he  does 
not  do  so  he  forfeits  the  right  to  return  the  goods, 
which  means  that  he  retains  them  on  the  contract  of 
sale  and  pays  th^  regular  price  for  them. 

It  matters  not  whether  it  be  called  liquidated  dam- 
ages or  a  mere  compliance  with  his  contract,  I  think 
the  defendant  has  bound  himself  to  pay  the  amount 
claimed,  and  the  court  should  so  have  declared.  The 
court  erred  in  sustaining  the  demurrers  to  the  third, 
fourth,  and  fifth  counts  of  the  complaint. 

I  therefore  concur  in  the  reversal  of  the  case;  but, 
as  some  of  the  positions  taken  in  the  opinion  are  not 
in  accordance  with  my  views,  I  have  thought  proper  to 
express  them. 

McClbllan  and  Mayfibld,  JJ.,  concur. 
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Empire  Life  Insurance  Company  v.  Gee. 

Assumpsit, 
(Decided  November  21,  1912.    GO  South.  90.) 

1.  Insurance;  Contracts;  Construction. — ^The  language  In  a  policy 
of  Insurance  will  be  given  Its  ordinary  common  interpretation;  but 
if  it  contains  a  clause  uncertain  in  meaning,  when  read  In  connec- 
tion with  the  entire  policy,  and  capable  of  two  equally  rational  con- 
structions, that  construction  will  be  adopted  which  is  most  favorable 
to  the  insured. 

2.  Same, — A  policy  guaranteeing  perfect  protection  and  declaring 
that  during  the  premium  paying  period,  after  the  policy  has  been 
in  force  sixty  days.  Insurer  will  pay  beneficiary  ^,000  In  discharge 
of  claims,  provided  insured  died  as  the  result,  directly  or  independ- 
ently of  all  other  causes  of  bodily  Injuries  effected  through  external, 
violent  and  accidental  means,  and  provided  death  occurs  within  ninety 
days  after  receiving  injury  causing  death,  etc.,  insures  against  a 
death  occasioned  from  an  accident  within  ninety  days  after  receiv- 
ing injury,  although  the  accident  happened  within  sixty  days  after 
the  issuance  of  the  policy. 

3.  Same;  Defenses;  Fraudulent  Representation. — Where  fraudu- 
lent representations  are  set  up  in  defense  of  an  action  on  an  insur- 
ance policy  it  must  be  show^n  that  such  statements  relied  on  were 
made  with  Intent  to  deceive,  that  they  related  to  matters  intrinsical- 
ly material  to  the  risk,  and  that  the  insurer  relied  thereon. 

4.  Same. — Where  the  action  is  on  an  insurance  policy,  a  plea 
alleging  that  insured  stated  In  his  application  that  he  had  no  reason 
to  believe  that  he  was  not  in  perfect  health  while  at  the  time  he 
was  suffering  from  heart  disease,  that  he  knew  he  was  suffering 
from  the  disease,  that  his  answer  was  false,  made  with  the  intent  to 
obtain  the  policy,  and  that  insurer  relied  on  the  representation  mate- 
rial to  the  risk  sufficiently  alleges  the  defense  of  fraudulent  repre- 
sentation. 

5.  Same. — As  a  defense  to  an  action  on  a  life  insurance  policy  a 
plea  setting  up  that  the  insured  falsely  represented  to  the  insurer 
that  he  had  no  reason  to  believe  himself  not  to  be  at  the  time  in 
perfect  health  and  safely  insurable,  that  such  representation  was 
false  in  that  insured  was  not  at  the  time  safely  insurable,  that 
insured  knew  the  representation  was  false,  that  he  made  the  same 
with  the  intent  to  deceive  the  insurer,  that  the  representation  was 
not  known  to  be  false  to  insurer,  and  that  it  was  deceived  thereby, 
and  induced  to  execute  the  policy,  when  treated  both  by  the  trial 
court  and  the  parties  as  presenting  a  sufficient  answer  to  the  com- 
plaint is  sufficient  to  render  evidence  of  fraudulent  representation 
admissible,  in  that  insured  at  the  time  suffered,  to  his  knowledge, 
with  heart  disease,  and  that  he  made  the  representation  with  Intmt 
to  deceive,  and  that  insurer  relied  thereon. 
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6.  Sanie;  Instruction;  Jury  Question. — ^Where  the  issue  was  wheth- 
er the  death  of  the  insured  was  due  solely  to  accident  within  the 
terms  of  the  policy,  and  the  evidence  thereon  was  conflicting,  the 
question  became  one  for  the  jury  and  the  insurer  was  not  entitled 
to  instructions  directing  a  verdict  for  it,  or  to  instructions  ignoring 
the  disputed  issue  of  fact. 

7.  Appeal  and  Error;  Harmless  Error;  Pleading. — Where  the  same 
defense  is  available  under  pleas  to  whicli  no  demurrer  was  sustained, 
it  was  harmless  error  to  sustain  demurrer  to  pleas  setting  up  the 
same  defense. 

8.  Same;  Verdict;  Conclusiveness. — Where  the  verdict  is  on  con- 
flicting evidence,  and  is  approved  by  the  trial  court,  it  will  not  be 
disturbed  on  appeal  unless  it  appears  that  a  palpable  wrong  has  been 
committed. 

9.  Evidence;  Opinion;  Expert. — Where  the  issue  was  whether  the 
insured's  death  was  due  solely  to  accident  within  the  policy,  it  was 
proper  to  permit  questions  to  practicing  physicians  as  to  whether  or 
not,  if  insured  received  a  blow  on  the  chest  of  sufficient  violence 
to  knock  him  down  and  to  discolor  his  chest,  and  to  cause  him  to  spit 
blood,  the  blow  was  the  probable  cause  of  the  death  of  deceased,  or 
the  cause  of  a  disease  causing  death. 

10.  Charge  of  Court;  Coi^ered  by  Those  Given. — The  court  is  not  re- 
quired to  give  requested  charges  substantially  covered  by  requested 
charges  given. 

Appeal  from  Dallas  Circuit  Court. 

Heard  before  Hon.  B.  M.  Miller. 

Action  by  Susan  B.  Gee  against  the  Empire  Life  In- 
surance Company.  Prom  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

See,  also,  171  Ala.  435,  55  South.  166. 

The  following  pleas  are  directed  to  be  set  out : 

(17)  "For  further  answer  to  said  complaint,  and  to 
each  count  thereof,  defendant  avers  that  insured  made 
a  written  application  to  it  for  the  issuance  of  said 
policy,  and  in  said  application  he  stated  that  he  had 
no  reason  to  believe  that  he  was  not  in  perfect  health 
then  and  safely  insurable;  and  it  avers  that  at  that 
time  the  said  insured  was  not  then  in  perfect  health 
and  safely  insurable,  in  this :  That  he  was  then  suffer- 
ing from  a  disease  of  the  aorta,  the  main  artery  to  the 
heart,  and  that  he  then  knew  that  he  was  suffering 
from  said  disease,  and  was  not  in  perfect  health  and 
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safely  insurable,  and  that  said  answer  was  false,  and 
said  insured  then  knew  it  was  false,  and  it  was  made 
by  him  with  the  intent  to  obtain  from  defendant  the 
issuance  of  said  policy.  And  the  defendant  avers  that 
when  it  issued  and  delivered  said  policy  it  had  no 
knowledge  that  the  said  insured  was  then  suffering 
from  said  disease,  or  that  he  was  not  in  perfect  health 
and  safely  insurable,  and  it  did  issue  and  deliver  said 
policy  relying  on  the  truth  of  said  answer  of  said  in- 
sured." 

(22)  Adopts  all  the  allegations  of  plea  17,  with  the 
averment  that  said  misrepresentation  is  material  to  the 
risk. 

(35)  "In  answer  to  the  complaint,  and  each  count 
thereof  severally  and  separately,  defendant  says  that 
plaintiff  is  not  entitled  to  recover,  for  this :  That  prior 
to  and  as  a  part  of  the  negotiations  for  the  execution 
and  procurement  of  the  contract  here  sued  on  he,  said 
W.  H.  Gee,  falsely  and  fraudulently  represented  to  this 
defendant  that  he  had  no  reason  to  believe  himself  not 
to  be  at  that  time  in  perfect  health  and  safely  insur- 
able ;  and  defendant  avers  that  said  representation  was 
false,  and  that  said  Gee  was  not  at  that  time,  nor  was 
he  at  the  time  said  policy  was  delivered,  in  perfect 
health  and  safely  insurable,  and  that  at  said  times  said 
Gee  had  reason  to  believe  he  was  not  in  perfect  health 
and  was  not  safely  insurable.  And  defendant  avers 
that  at  the  time  of  said  false  representation  the  said 
Gee  knew  that  said  representation  was  false,  that  he 
made  the  same  to  defendant  with  the  intent  to  deceive 
defendant,  and  with  the  intent  that  it  should  be  acted 
on  by  defendant,  and  to  induce  defendant  to  execute  the 
contract  sued  on;  that  said  representation  was  jiot 
known  by  defendant  to  be  false,  and  did  deceive  defend- 


Digiti 


zed  by  Google 


178]  OF  ALABAMA.  495 

[Empire  Life  Insurance  Company  v.  Gee.] 

ant,  and  did  induce  defendant  to  execute  the  contract 
here  sued  on." 

(37)  "Comes  the  defendant,  and  for  further  answer 
to  the  complaint,  and  each  count  thereof  separately  and 
severally,  says:  That  plaintiff  ought  not  to  maintain 
this  suit,  for  this:  That  prior  to  and  as  a  part  of  the 
negotiations  for  the  execution  and  procurement  of  the 
contract  here  sued  on  the  said  W.  H.  Gee  did  repre- 
sent that  he  had  no  reason  to  believe  that  he  was  not  in 
perfect  health  and  safely  insurable;  and  defendant 
avers  that  at  the  time  said  W.  H.  Gee  made  said  rep- 
resentation and  at  the  time  said  policy  was  issued  said 
representation  was  untrue,  and  said  W.  H.  Gee  knew  it 
to  be  untrue,  and  that  he  was  not  in  perfect  healthy 
nor  was  he  safely  insurable,  and  defendant  avers  that 
said  misrepresentation  was  as  to  a  matter  that  increas- 
ed the  risk  of  loss  under  said  policy.  Defendant  fur- 
ther avers  that  neither  at  the  time  of  said  misrepresen- 
tation nor  at  the  time  said  policy  was  issued  did  it 
know  or  have  notice  that  said  presentation  was  un- 
true, and  it  further  avers  that  it  was  induced  by  said 
misrepresentation  to  execute  said  policy." 

(40)  "Defendant  adopts  all  of  plea  35,  and  avers, 
further,  that  said  misrepresentation  was  made  with  the 
actual  intent  to  deceive  defendant,  and  was  as  to  a 
matter  that  increased  the  risk  of  loss." 

The  following  charges  were  refused  the  defendant : 

(A)  "I  charge  you  that  if  it  appears  that  said  prin- 
cipal contract  of  insurance  had  not  been  in  force  when 
said  accident  occurred  to  said  Gee,  from  the  result  of 
which  the  plaintiff  claimed  he  died,  the  plaintiff  can- 
not recover  of  the  defendant  in  excess  of  $2,500  and  the 
interest  thereon." 

(2)  "I  charge  you  that  if  you  find  from  the  evidence 
that  said  Gee  had  rheumatism  at  the  time  he  made  ap- 
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plication  for  said  insurance,  and  at  the  time  tlie  said 
policy  was  issued  to  him,  and  that  it  was  unknown  to 
the  defendant  that  he  had  such  disease,  then  you  must 
return  a  verdict  in  favor  of  the  defendant." 

(3)  "If  at  the  time  of  the  delivery  of  the  policy  in 
suit  the  decedent,  Gee,  was  suffering  from  an  aneurism 
of  the  aorta,  which  afterwards  contributed  to  his  death, 
then  he  was  at  the  time  of  the  delivery  of  the  policj*  in 
suit  in  unsound  health,  as  required  by  the  provisions 
thereof,  and  your  verdict  should  be  for  the  defendant. 
If  you  find  that  he  had  this  disease,  the  evidence  is  for 
you,  and  if  he  knew  it,  and  concealed  it,  when  he  was 
asked  to  reveal  it,  this  point  is  affirmed.  This  question 
would  be  material  to  the  risk." 

(4)  Same  as  3,  except  that  it  places  rheumatism  in 
place  of  aneurism  of  the  aorta. 

(5)  "I  charge  you  that  unless  the  death  of  Gee  was 
the  result,  directly  or  independently  of  all  other  causes, 
of  bodily  injuries  effected  through  external,  violent,  and 
accidental  means,  and  unless  such  injuries  happened  60 
days  or  more  after  the  date  of  said  policy,  then  you 
cannot  find  a  verdict  for  the  plaintiff  for  exceeding 
12,500." 

(6)  "Before  you  can  find  for  more  than  f 2,500,  with 
interest  from  the  date  of  death  of  Gee,  the  death  of 
said  W.  H.  Gee  must  have  been  the  result  of  an  acci- 
dent happening  60  days  from  the  date  of  said  principal 
contract  of  insurance,  from  the  date  of  its  going  into 
effect." 

(7)  "Plaintiff  cannot  recover  under  the  accident  fea- 
ture of  the  policy,  unless  the  accident  happened  60 
days  or  more  after  said  policy  went  into  force." 

(8)  "Plaintiff  cannot  recover  double  indemnity  under 
said  policy  sued  on,  unless  the  death  of  said  Gee  was 
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the  result  of  an  accident  happening  60  days  or  more 
after  the  date  of  the  policy." 

(13)  "If  at  the  time  of  the  delivery  of  the  policy  Gee 
was  suffering  from  an  ailment  which,  if  known  to  the 
company,  would  have  caused  the  rejection  of  the  risk, 
or  the  exaction  of  a  higher  rate  of  premiums,  then,  for 
the  failure  to  communicate  it  to  the  company,  it  was 
not  bound,  and  the  verdict  should  be  for  the  defend- 
ant." 

(14)  Same  as  13. 

(15)  General  affirmative  charge. 

(17)  "If  said  Gee  was  suffering  from  rheumatism  at 
the  time  he  negotiated  for  and  took  out  said  policy, 
he  was  suffering  from  a  disease  which  did  increase  the 
risk  of  loss  under  the  said  policy." 

(41)  "I  charge  you  that  the  defendant  is  not  liable 
in  this  case  for  the  accident  indemnity  claimed  by  the 
plaintiff,  unless  the  accident  to  said  Gee,  from  which 
plaintiff  claims  his  death  resulted,  occurred  after  said 
policy  sued  on  had  been  in  force  for  60  days." 

(42)  ^'Gee  was  not  indemnified  against  death  by  ac- 
cident, unless  the  accident  which  caused  the  death  oc- 
curred after  said  policy  had  been  in  force  60  days." 

(43)  "If  Gee  died  as  the  result  of  an  accident  which 
occurred  on  June  4,  1910,  then  plaintiff  cannot  recover 
more  than  the  sum  of  $2,500,  with  interest." 

The  following  are  the  questions  propounded  to  the 
experts  Purniss  and  Kenan: 

"I  will  ask  you  w^hether  or  not,  if  he  had  had  a  blow 
on  the  left  side,  on  this  particular  vein,  that  w^as  suf- 
ficient to  color  on  the  outside,  whether  or  not,  in  your 
opinion,  that  could  have  caused  the  aneurism? 

"I  will  ask  you  whether  or  not,  if  Dr.  Gee,  substan- 
tially 30  days  prior  to  that,  had  had  a  blow  on  the  chest 
sufficiently  violent  to  knock  him  down,  and  sufficiently 
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violent  to  make  his  chest  discolored,  and  to  make  him 
spit  blood,  and  after  that  time  he  had  fallen  oflf  30 
pounds  in  weight,  that  previous  to  that  time  he  was  in  a 
healthy  condition,  then  I  will  ask  you  whether  or  not 
that  blow  was  the  probable  cause  of  the  aneurism?" 

Other  similar  questions  were  propounded  to  both  wit- 
nesses, each  of  whom,  the  testimony  showed,  were  reg- 
ularly engaged  in  the  practice  of  medicine. 

Malloby  &  Mallory,  for  appellant.  Appellant  con- 
tends that  the  court  erred  in  sustaining  demurrer  to 
special  pleas  2,  3,  4,  5,  6,  and  7,  for  the  reason  that  the 
indemnity  feature  of  the  contract  does  not  come  into 
existence  until  the  principal  contract  of  the  policy  has 
been  in  force  for  sixty  days.  Pleas  13,  14,  18  and  19 
are  good,  and  demurrers  should  have  been  overruled. 
— Vernuille^s  Case,  47  South.  72;  Allen^s  Case,  51 
South.  873.  Pleas  15,  20,  16  and  21  were  good  under 
the  adoption  of  the  above  cited  cases.  Pleas  17  and 
22  were  clearly  good. — Allen's  Case,  supra.  Pleas  23, 
24,  25,  26,  28,  29,  30  and  31  were  not  subject  to  the 
demurrers  interposed  to  them. — Authorities  supra. 
Pleas  38,  39,  43  and  44  fully  met  the  requirement  of 
sec.  4579,  Code  1907.  Counsel  discuss  the  other  pleas 
as  well  as  charges  refused,  but  without  further  citation 
of  authority. 

Pbttus,  Jeffries,  Pbttus  &  Fuixer,  for  appellee. 
No  brief  reached  the  Reporter. 

DE  GRAFFENRIED,  J. — Insurance  policies,  as  a 
general  rule,  should  be  liberally  construed,  and  the  lan- 
guage used  in  them  should  usually  be  given  its  ordi- 
nary common  interpretation.  No  strained  or  unusual 
construction  should  be  given  to  any  of  the  terms  of  a 
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policy  of  insurance,  in  favor  of  the  insurer  or  of  the 
insured ;  but  when  a  clause  in  such  a  policy,  when  read 
in  connection  with  all  the  other  parts  of  the  policy,  is 
uncertain  in  its  meaning,  and  is  capable  of  two  equally 
rational  constructions,  that  construction  should  be 
placed  upon  the  clause  which  is  most  favorable  to  the 
insured.  These  rules  are  so  firmly  fixed  by  our  own 
adjudications,  as  well  as  by  the  decisions  of  the  courts 
of  last  resort  of  our  sister  states  that  we  deem  it  un- 
necessary to  cite  authorities  to  sustain  them.  They  are, 
in  truth,  axioms  of  the  law  relating  to  the  subject  of 
insurance. 

1.  In  the  present  case  William  Henry  Gee  insured 
his  life  with  appellant  for  the  sum  of  |2,500  in  favor 
of  his  sister,  Susan  B.  Gee.  The  policy  was  issued  on 
April  22,  1910,  and  contained,  among  others,  the  fol- 
lowing provisions: 

"Guarant(*ed  Perfect  Protection. 

'*(A)  During  the  premium  payment  period,  after  this 
policy  has  been  in  force  60  days,  subject  to  the  limita- 
tions hereinafter  stated,  if  the  principal  contract  is  in 
force,  the  insured  will  be  indemnified  against  death  or 
loss  of  time  as  follows: 

*'(l)The  company  agrees  to  pay  the  beneficiary 
double  the  amount  insured  by  the  principal  contract 
hereunder,  or  ($5,000.00)  five  thousand  dollars,  in  dis- 
charge and  satisfaction  of  all  claims  under  this  policy, 
provided  the  insured  dies  as  the  result,  directly  or  in- 
dependently of  all  other  causes,  from  bodily  injuries 
effected  through  external,  violent,  and  accidental 
means,  and  provided  death  occurs  within  ninety  days 
after  receiving  injury  causing  death. 
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"Total  Disability  Benefit. 

"(2)  Upon  satisfactory  proof  to  the  company  that 
the  insured  has,  as  the  result  of  disease  contracted 
during  the  term  of  this  policy,  and  not  hereinafter  ex- 
cepted, entirely  and  irrevocably  lost  the  sight  of  both 
eyes,  or  permanently  and  entirely  lost  the  use  of  both 
feet,  or  of  one  hand  and  one  foot,  and  also  that  the  in- 
sured has  been  for  one  year,  and  will  thereafter  and 
during  the  insured's  life,  by  reason  thereof,  be  perma- 
nently disabled  from  engaging  in  any  work  or  occupa- 
tion for  wages  or  profit,  the  company  will  pay  the  in- 
sured ($1,250.00)  twelve  hundred  fifty  dollars.  The 
payment  for  permanent  disability  shall  end  this  policy. 

"Weekly  Sickness  Indemnity. 

"(3)  For  a  period  not  less  than  one  week,  commenc- 
ing on  the  day  on  which  the  notice  of  sickness  is  mailed 
to  the  company,  and  not  more  than  twenty-six  weeks 
in  any  one  year,  during  which  the  insured,  directly 
and  indirectly  of  all  other  causes,  shall  be  continuously 
and  wholly  disabled,  being  actually  confined  to  bed  or 
room  and  under  the  direct  daily  personal  care  of  a  reg- 
ularly licensed  physician,  and  prevented  by  bodily  dis- 
ease from  transacting  any  and  every  kind  of  business, 
the  company  agrees  to  pay  the  insured  a  weekly  in- 
demnity of  ($12.50)  twelve  and  50/100  dollars. 

"Weekly  Accident  Benefit. 

"(4)  For  a  period  of  not  less  than  one  week,  com- 
mencing  with  the  day  on  which  notice  of  accident  is 
mailed  to  the  company  and  not  more  than  twenty-six 
weeks  in  any  year,  during  which  the  insured,  directly 
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and  independently  of  all  other  causes,  shall  be  contin- 
uously and  wholly  disabled,  being  actually  confined 
to  bed  or  room  and  under  the  direct  daily  personal  care 
of  a  regularly  licensed  surgeon,  and  prevented  by  bod- 
ily injury,  eflfected  through  external,  violent,  and  acci- 
dental means,  from  transacting  any  and  every  kind  of 
business,  the  company  agrees  to  pay  the  insured  a  week- 
ly indemnity  of  twelve  and  50/100  dollars." 

We  have  above  copied  in  full  (the  italics  being  ours) 
the  four  provisions  in  the  policy  for  which  "Guaranteed 
Perfect  Protection"  is  furnished,  for  the  purpose  of 
emphasizing  our  statement  that,  while  this  "Guaran- 
teed Perfect  Protection"  is  suspended,  by  the  express 
terms  of  the  policy,  for  a  period  of  60  days  from  the  is- 
suance of  the  policy,  there  is  nothing  to  indicate  that 
it  was  the  purpose  of  the  insurer  or  of  the  insureil  to 
declare  that  the  cause  of  the  death  or  loss  of  time  for 
which  the  "Guaranteed  Perfect  Protection"  must  be 
furnished  might  not  originate  within  the  first  60  days 
next  after  the  issuance  of  the  policy.  Death  or  loss  of 
time,  occurring  within  the  first  60  days  after  the  issu- 
ance of  the  policy  is  expressly  exempted  from  the  spe- 
cial provisions  grouped  under  the  title  "Guaranteed 
Perfect  Protection,"  and  for  the  insurance  provided  for 
such  death  or  loss  of  time  the  other  general  provisions 
of  the  policy  must  he  looked  to  and  must  control.  The 
accidents  and  disabilities  i-eferred  to  in  the  above-quot- 
ed subdivisions  of  the  policy  were,  of  course,  those  to 
arise  after  the  insurance  was  perfected;  but,  applying 
the  rules  of  construction  which  we  announced  at  the 
opening  of  this  opinion  to  the  policy  in  question  and  to 
the  clauses  under  discussion,  we  can  see  no  reason  why 
a  death,  occurring  from  such  an  accident  as  is  described 
in  subdivision  (1)  within  90  days  after  such  accident 
and  more  than  60  days  after  the  issuance  of  the  policy, 
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is  not  covered  by  the  insurance  provided  for  in  said 
subdivision  (1),  although  the  accident  may  have  occur- 
red within  the  first  60  days  after  the  issuance  of  the 
policy.  A  casual  reading  of  the  above-quoted  subdivis- 
ion (2)  will  emphasize  the  correctness  of  this  position. 
In  that  subdivision  the  thing  insured  against  is  loss 
of  time  occasioned  by  a  certain  physical  condition  cre- 
ated by  disease  contracted  "during  the  term  of  this  pol- 
icy," and  while,  under  the  express  terms  of  that  sub- 
division, the  disease  might  originate,  and  the  physical 
condition  insured  against  actually  exist,  during  the 
first  60  days  after  the  issuance  of  the  policy,  the  loss  of 
time  occasioned  thereby  does  not  begin  to  run,  and  com- 
pensation therefor,  under  said  .  subdivision,  does  not 
commence,  until  after  the  expiration  of  said  first  60 
days.  In  subdivision  (1) — the  subdivision  of  special 
interest  in  this  case — the  thing  insured  against  is  death 
caused  solely  by  a  certain  character  of  accident  occur- 
ring within  ninety  days  after  the  accident  and  more 
than  sixty  days  after  the  issuance  of  the  policy.  When 
the  accident,  the  sole  cause  of  death,  was  to  occur,  the 
clause  does  not  say.  It  does  say  when  the  death — the 
thing  insured  against — is  to  occur;  and,  if  it  had  been 
the  intention  of  appellant  to  insure  only  against  death 
by  accident,  the  accident  as  well  as  the  death  to  occur 
more  than  60  days  after  the  issuance  of  the  policy,  it 
could  easily  have  said  so  in  plain  words,  and,  having 
failed  to  do  so,  it  is  not  for  us  to  add  those  words  to 
the  policy,  nor  to  change  or  alter  the  contract  of  in- 
surance which  the  parties  themselves  have  made. — 
Rorick  v.  Railway  Officials'  &  Employees  Ace.  Ass^n 
119  Fed.  63,  55  C.  C.  A.  369 ;  General  Accident  d  Life 
Assur.  Cor.  v.  Meredith,  141  Ky.  92,  132  8.  W.  191. 

In  the  present  case,  according  to  the  verdict  of  the 
jury,  William  Henry  Gtee  was  injured,  externally,  vio- 
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lently,  and  accidentally  on  June  4,  1910,  less  than  60 
days  after  the  issuance  of  the  policy,  and  died,  accord- 
ing to  the  finding  of  the  jury,  solely  as  the  result  of 
that  accident  on  July  9,  1910,  more  than  sixty  days 
after  the  accident.  It  is  therefore  apparent  that,  if  the 
verdict  of  the  jury  was  a  correct  finding  under  the  con- 
flicting evidence  in  this  case,  the  death  of  William  Henry 
Gee  was  covered  by  the  letter  of  the  above-quoted  sub- 
division (1),  and  that  the  appellee  was  entitled,  so  far 
as  this  phase  of  the  case  is  concerned,  to  the  double  lia- 
bility provided  for  in  said  subdivision. 

2.  To  the  complaint  the  appellant  filed  many  pleas, 
setting  up,  in  various  ways,  that  William  Henry  Gee, 
in  negotiating  for  said  insurance  policy,  made  certain 
false  representations  as  to  his  past  and  (then)  present 
physical  condition,  and  that,  by  reason  of  such  false 
representations,  he  induced  the  appellant  to  issue  the 
policy.  There  was,  however,  filed  by  the  appellant  no 
plea  of  a  breach  of  warranty  by  the  said  William  Hen- 
ry Gee,  and  all  that  is  hereafter  said  with  reference  to 
the  pleadings  is  referable  solely  to  pleas  setting  up,  as 
a  defense  to  an  action  brought  to  recover  the  amount  of 
an  insurance  policy,  false  representations  made  by  the 
assured  to  the  insui*er,  in  the  procurement  of  the  policy. 

The  specific  matters  set  up  by  the  pleas  of  false  rep- 
resentations on  the  part  of  William  Henry  Gee  in  the 
procurement  of  the  policy  were,  first,  that  he  falsely 
represented  that  he  was  not  suffering  from  a  certain 
disease  of  the  heart,  when  in  fact  he  was  so  suffering; 
second,  that  he  falsely  represented  that  he  had  never 
suffered  from  rheumatism,  when  in  fact  he  had  so  suf- 
fered; third,  that  he  falsely  represented  that  he  had 
never  suffered  from  any  disease  of  the  urinary  organs, 
when  in  fact  he  had  suffered  from  gonorrhoea.  "Where 
fraudulent  representations  are  pleaded  in  defense  to 
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an  action  on  a  policy  of  insurance,  it  must  be  shown 
that  false  statements  have  been  made  with  an  intent  to 
deceive^  that  they  related  to  matters  intrinsically  ma- 
terial to  the  risk,  and  that  the  insurer  relied  on  them. 
This  rule  has  not  been  changed  by  statute  or  decision.'' 
— Empire  Life  Ins.  Co.  v.  Gee,  171  Ala.  435,  55  South. 
166. 

3.  Plea  22,  when  read  in  connection  with  plea  17 
(both  of  which  pleas  the  reporter  will  set  out),  met 
the  requirements  of  the  above  rule,  and  the  trial  court 
might  well  have  overruled  the  appellee's  demurrer  to 
said  plea.  We  ai-e  of  opinion,  however,  that  the  de- 
fense set  up  in  that  plea  could  have  been  made  under 
pleas  35,  37,  and  40 ;  and,  as  the  bill  -of  exceptions  dis- 
closes that  the  defense  so  set  up  in  said  plea  was  treat- 
ed during  the  progress  of  the  trial  as  available  to  ap- 
pellant, we  are  of  opinion  that  no  injury  was  done  ap- 
pellant by  the  trial  court  in  sustaining  the  demurrer 
to  plea  22.  Pleas  35,  37,  and  40  (which  the  reporter 
will  also  set  out)  may  have  been  demurrable,  because 
they  failed  to  particularize  the  disease  with  which  Wil- 
liam Henry  Gee  is  alleged  to  have  been  suffering  when 
he  procured  the  policy  (see  Empire  Life  Ins.  Co.  c. 
Gee,  supra) ;  but  they  were  treated  by  the  trial  court 
and  the  parties  to  the  cause  as  presenting  sufficient  an- 
swei*s  to  the  complaint,  and  under  those  pleas  the  spe- 
cial disease  of  the  heart  set  out  in  plea  22  might  well 
and  could  properly  have  been  shown,  and  that,  too, 
with  no  burden  which  the  pleader  had  not  assumed  in 
said  plea  22. 

Under  the  alK)ve  pleas,  and  under  pleas  36,  41,  42, 
43,  and  44,  upon  which,  along  with  others,  the  case  was 
tried,  no  bui-den  was  placed  upon  appellant  greater 
than  was  placed  upon  it  by  the  above-quoted  rule,  and 
under  them  every  defense  as  to  false  representations 
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in  the  procurement  of  the  policy  of  insurance,  which 
was  sought  to  be  interposed  to  the  complaint  by  the 
pleas  to  which  demurrers  were  sustained,  was  avail- 
able to  the  appellant.  We  are  therefore  of  opinion  that 
the  action  of  the  trial  court  in  sustaining  the  appellee's 
demurrers  to  certain  of  appellant's  pleas  was  without 
injury  to  appellant. 

4.  The  appellant  offered  no  evidence  whatever  tend- 
ing to  show  that  Wiliam  Henry  Gee  made  any  stat ce- 
ment of  any  sort,  to  appellant  or  to  any  of  its  agents,  a.s 
to  his  physical  condition  at  or  prior  to  the  time  of  the 
issuance  of  the  policy,  or  that  he  in  any  way  misrepr<*- 
sented  his  physical  condition  to  appellant  at  that  time, 
or  at  any  other  time.  As  the  death  of  William  Henry 
Gee  admittedly  occurred  on  July  9,  1910,  the  appelW 
was  therefore,  as  to  all  matters  at  issue  betw(»en  the 
parties,  entitled  to  the  general  affirmative  charge,  ex- 
cept as  to  the  single  issiie  as  to  whether  death  was  due 
solely  to  an  accident  provided  for  in  subdivision  ( 1 ) 
above  quoted,  or  to  disease  not  caused  solely  by  sueli 
accident.  The  question  as  to  whether  the  death  was  or 
was  not  due  solely  to  accident,  within  the  meaning  of 
said  subdivision  (1),  was  a  disputed  issue  of  fact,  and 
was  for  the  determination  of  the  jury.  It  is  therefoit* 
evident  that  the  trial  ccmrt  committed  no  error  in  re- 
fusing to  give  charges  A,  2,  3,  4,  5,  fi,  7,  8,  13,  14,  1.1, 
17,  41,  42,  and  43. 

5.  The  other  charges,  requested  in  writing  by  the  ap- 
pellant and  refused  by  the  court,  were  either  covchmI 
by  written  charges  that  were  given  to  the  jury  or  ar(* 
not  insisted  upon  by  counsel  for  appellant  in  their 
briefs.  The  assignments  of  error  touching  the  writttMi 
charges  given  by  the  court  at  the  request  of  appellee  a.n\ 
in  effect,  abandoned  by  counsel  for  appellant  in  their 
briefs. 
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6.  The  questions  propounded  to  the  experts,  Furnish 
and  Kenan,  and  here  assigned  as  error,  were  admissi- 
ble.— titickney  v.  Dunavcay  d  Lambert,  169  Ala.  464, 
53  South.  770 ;  Howard  t\  State,  108  Ala.  571,  18  South. 
813. 

7.  In  the  written  charges  which  were  given  by  the 
court  to  the  jury,  the  law,  so  far  as  the  question  of 
liability  vel  non  of  appellant  to  appellee  for  the  amount 
of  the  face  of  the  policy  (f 2,500)  was  concerned,  was 
more  favorable  to  appellant  than  the  evidence  warrant- 
ed. On  the  question  of  double  liability — liability  for 
f 5,000  under  the  above-quoted  subdivision  (1) — the 
law,  as  expressed  in  the  written  charges  given  to  the 
jury,  was  plainly  and  cori-ectly  expressed.  The  only 
issue  for  the  jury  under  the  evidence  as  set  out  in  the 
bill  of  exceptions  was  whether  appellant  was  liable  to 
appellee  under  the  provisions  of  said  subdivision  (1). 
That  issue  was  a  disputed  issue  of  fact,  for  the  determi- 
nation of  the  jury  alone,  and  the  jury  determined  that 
issue  in  favor  of  the  appellee.  The  trial  judge  i"efuse<l 
to  set  the  verdict  of  the  jury  aside,  and  as  we  are  not 
able  to  say,  after  carefully  ccmsidering  all  the  evidence 
set  out  in  the  bill  of  exceptions,  that,  in  rendering  a  ver- 
dict for  appellee  for  double  the  amount  of  the  face  of 
the  policy,  the  jury  did  the  appellant  a  palpable  wrong, 
we  are  not  disposed  to  disturb  the  judgment  of  the  trial 
court  pronounced  upon  the  verdict. 

Let  the  judgment  of  the  court  below  be  affirmed. 
Affirmed.    All  the  Justices  concur,  except  Dowdell, 
C.  J.,  not  sitting. 
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Rose  V.  Lewis. 

Assumpsit. 

(Decided  November  28,  1912.    60  South.  146.) 

1.  Salen;  Action  by  Buyer;  Terms  of  Contract. — In  an  action  for  a 
failure  to  deliver  lumber  purchased  under  a  contract  requiring  the 
buyer  to  open  a  confirmed  bank  credit  In  his  name  to  meet  and 
protect  the  business,  the  evidence  examined  and  held  to  show  that 
the  Intention  of  the  parties  was  that  such  bank  credit  should  be 
arranged  within  a  reasonable  time  after  the  execution  of  the  con- 
tract. 

2.  Same;  Parol  Evidence. — Where  there  Is  no  ambiguity  as  to  the 
meaning  of  a  provision  in  a  contract  of  sale,  the  conduct  of  the 
parties  after  the  execution  of  the  contract  should  not  be  considered 
in  construing  such  provision. 

Appeal  from  Mobile  Circuit  Court. 

Heard  before  Hon.  Samuel  B.  Browne. 

Assumpsit  by  Alfred  Rose  against  James  A.  Lewis 
for  breach  of  contract  in  the  sale  of  lumber.  Judgment 
for  defendant  and  plaintiff  appeals.     Affirmed. 

PiLLANS,  Hanaw  &  PiLLANS^  for  appellant.  The  fun- 
damental law  of  construction  of  contracts  is  to  seek  to 
ascertain  and  enforce  the  intention  of  the  parties,  and 
what  is  a  reasonable  time  for  the  doing  of  the  thing 
where  no  time  is  fixed  must  be  determined  by  the  facts 
and  circumstances  of  each  case,  as  it  arises. — Cocker  v. 
Mfg,  Co.,  Fed.  Case  2932.  This  applies  in  the  present 
case  as  to  the  time  when  plaintiff  should  open  a  con- 
firmed bank  credit. — Murrell  v.  Whiting,  32  Ala.  54; 
Neilson  v.  Mayor,  85  N.  Y.  Supp.  1069.  It  was  not 
Rhodes'  duty  to  open  such  bank  credit  until  Lewis  had 
delivered  the  lumber,  as  he  was  certainly  not  entitled 
to  enjoy  the  fruits  thereof  until  he  was  entitled  to  pay 
for  having  delivered. — Amyar  v.  Beers,  17  Am.   Dec. 
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546  and  note.  Where  reasonableness  can  be  decided  on 
settled  legal  principles  without  passing  on  the  fact,  it 
is  for  the  court,  otherwise  it  is  for  the  jury. — Drake  v. 
Goree,  22  Ala.  409 ;  Broicn  v.  Johnson,  42  Ala.  208.  Ap- 
plying these  principles  to  the  case  in  hand  it  is  clear 
that  the  court  erred  in  its  oral  charge,  and  in  the 
charges  given  at  the  request  of  defendant. 

Gregory  L.  &  H.  T.  Smitu,  for  appellee.  The  rule 
stated  in  the  charges  of  the  court  was  precisely  that 
which  has  been  established  by  the  best  authorities. — 
Cotton  V.  Cotton,  75  Ala.  345;  Watt  v,  Gann,  114  Ala. 
264;  McFadden  v,  Henderson,  128  Ala.  230;  20  X.  W. 
559;  71  Pac.  1032;  4  H.  &  N.  631;  17  Wend,  354;  67 
Atl.  45. 

DE  GRAFFENRIED,  J.— Alfred  Rose  brought  this 
suit  against  James  H.  Lewis  for  damages  for  the  al- 
leged breach  of  a  contract.  The  plaintiff  claims  that  in 
September,  1905,  the  defendant  made  an  agreement  to 
deliver  to  him,  at  Mobile,  Ala.,  in  the  month  of  Decem- 
ber, 1905,  a  large  lot  of  lumber,  for  which  the  plaintiff 
was  to  pay  the  defendant  |15  per  1,000  feet,  and  that, 
after  the  contract  was  made,  the  time  for  the  delivery 
of  the  lumber  was,  at  the  request  of  the  defendant,  ex- 
tended to  January,  1906.  The  plaintiff  and  the  defend- 
ant were  acquainted  with  each  other,  and  we  think  that 
the  evidence  establishes  beyond  question  that  the  plain- 
tiff was  a  man  of  but  little,  if  any,  means.  The  defend- 
ant was  not  a  sawmill  man,  a  fact  which  was  known  to 
the  plaintiff  when  the  contract  was  made,  and  to  assem- 
ble the  large  amount  of  lumber  called  for  by  the  con- 
tract— nearly  2,000,000  feet — it  was  necessary  for  the 
plaintiff  to  place  orders  with  a  large  number  of  mills. 
These  orders  were,  of  course,   placed  with  the  mills 
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upon  the  credit  of  the  defendant.  The  contract  between 
the  plaintiff  and  the  defendant,  dated  September  5, 

1905,  is  set  out  in  the  bill  of  exceptions,  and  contains 
the  following  significant  provision:  "Payment:  Net 
cash  against  delivery  to  vessel;  prompt  settlement.  A 
confirmed  bank  credit  will  be  opened  in  Mobile  in  buy- 
er's name  to  meet  and  protect  this  business."  Rose,  the 
plaintiff,  was  the  buyer,  and  as  throwing  light  on  the 
above  excerpt  from  the  contract,  and  really  forming  a 
part  of  it,  we  quote  the  following  from  a  letter  from 
Rose  to  Lewis,  dated  September  2,  1905:  "Payment: 
Net  cash  against  delivery.  There  will  be  confirmed 
bank  credit  opened  here  in  my  favor  to  protect  this  ship- 
ment." No  confirmed  bank  credit  was  ever  opened  in 
favor  of  Rose — the  buyer — in  any  bank  in  Mobile. 

On  or  about  the  last  day  of  December,  1905,  Lewis, 
the  seller,  notified  Rose,  the  buyer,  that  he  would  de- 
liver no  lumber  under  the  contract,  and  none  was  ever 
delivered  under  it.  This  suit  was  brought  to  recover 
the  damages  which  Rose  claims  that  he  suffered  there- 
by. The  defendant  claims  that,  as  Rose  at  no  time  had 
opened  in  Rose's  favor  a  confirmed  bank  credit  in  Mo- 
bile to  "meet  and  protect  this  business,"  Rose  himself 
breached  the  contract,  and  therefore  can  claim  no  rights 
under  it.  Rose,  on  the  other  hand,  claims  that,  under 
the  contract,  he  was  not  to  have  the  confirmed  "bank 
credit"  until  the  time  for  shipment  arrived;  that  the 
bank  credit  was  provided  in  the  contract  simply  to 
guarantee  the  payment  of  the  cash  when  the  time  ar- 
rived for  the  seller  to  deliver  the  lumber;  and  that,  as 
the  time  for  the  delivery  of  the  lumber  had  been,  by 
mutual  agreement,  extended  to  some  time  in  January, 

1906,  he  did  not  violate  his  contract.  Both  the  plain- 
tiff and  the  defendant  agree  that,  under  the  terms  of  the 
contract,  the  plaintiff  had,  after  the  making  of  the  con- 
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tract,  a  "reasonable  time"  within  which  to  establish 
the  confirmed  bank  credit,  and  the  question  is :  What, 
under  the  contract,  was  such  reasonable  time? 

We  have  already  stated  the  general  situation  of  the 
parties  when  the  contract  was  made,  and  it  may  be  of 
aid,  in  determining  the  question  now  under  considera- 
tion, to  know  that  on  September  5,  1905 — the  same  day 
on  which  the  plaintiff  made  the  al)ove  contract  with  the 
defendant — the  said  Rose  made  a  contract  to  sell  the 
identical  lumber  which  he  had  contracted  to  buy  from 
the  defendant  to  the  Pitch  Pine  Lumber  Company,  of 
New  York,  at  an  advanced  price,  the  delivery  to  be 
made  to  said  Pitch  Pine  Lumber  Company  at  Mobile  at 
the  time  when,  under  the  terms  of  the  contract  involved 
in  this  suit,  the  defendant  was  to  deliver  said  lumber 
to  the  plaintiff.  In  the  contract  between  the  plaintiff 
and  the  Pitch  Pine  Lumber  Company  we  find  the  fol- 
lowing provision:  "Settlement:  Letter  of  credit  to 
be  oi)ened  by  buyers  in  seller's  favor  at  a  bank  in  Mo- 
bile." In  a  letter  from  the  plaintiff  to  the  said  Pitch 
Pine  Lumber  Company,  dated  December  26,  1905,  and 
written  at  Mobile,  Ala.,  we  find  the  following:  "I  re- 
gret to  be  compelled  to  wire  you  as  I  did  ,  but  I  had  no 
option  in  the  matter,  inasmuch  as  I  am  to-day  notified 
by  Lewis  in  writing  that,  unless  he  has  |10,000  ad- 
vances, he  cannot  carry  this  order  over  December  31st. 
Tic  points  out  that  I  am  unable  to  advise  him  that  the 
credit  called  for  by  his  contract  has  yet  been  opened, 
though  the  delivery  date  has  expired,  all  but  a  few  days. 
I  pointed  out  the  absurdity  of  his  position,  as  well  as 
the  injustice  of  it;  but  I  could  make  no  impression,  so 
wired  you  the  facts,"  etc.  The  correspondence  between 
Rose  and  Lewis  shows  that  Rose  claimed  that,  at  Lewis' 
written  request,  the  time  for  delivery  had  been  extend- 
ed to  January ;  that  Lewis  was,  on  the  26th  day  of  De- 
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cember,  1905,  denying  that  any  such  extension  ha<l 
been  agreed  upon,  and  was  demanding  an  advance  of 
110,000  on  the  lumber  as  a  condition  precedent  to  such 
extension  of  the  time  for  the  delivery  of  the  lumber. 

We  are  satisfied  that  by  the  words  above  quoted,  "I 
pointed  out  the  absurdity  of  his  position,  as  well  as  the 
injustice  of  it,"  Rose  meant  the  absurdity  and  injus- 
tice of  the  denial  by  Lewis  of  the  fact  that  the  time 
for  the  delivery  had  been  extended  to  January,  and 
that  said  expression  had  no  reference  to  the  inability  of 
Rose  to  advise  Lewis  that  the  "credit  called  for  by  his 
contract" — the  "confirmed  bank  credit" — had  been 
opened  with  any  bank  in  the  city  of  Mobile.  While 
there  is  nothing  in  any  letter,  or  in  any  of  the  other 
evidence  set  out  in  the  bill  of  exceptions,  except  the 
above-quoted  expression  contained  in  the  letter  from 
the  plaintiff  to  the  Pitch  Pine  Lumber  Company,  indi- 
cating that  Lewis  ever,  in  any  way,  called  the  atten- 
tion of  the  plaintiff  to  the  absence  of  the  "confirmed 
bank  credit,"  or  that  Lewis  refused  to  deliver  the  lum- 
ber, or  to  carry  out  his  part  of  the  contract,  on  account 
of  such  absence  of  the  "confirmed  bank  credit,"  never- 
theless the  quoted  expression  indicates  that  the  plain- 
tiff, on  December  26,  1905,  recognized  that  the  contract 
on  his  part  had  not  been  complied  with,  because  the 
defendant  "points  out  that  I  am  unable  to  advise  him 
that  the  credit  called  for  by  his  contract  has  yet  been 
opened,  though  the  delivery  date  has  expired,  all  but 
a  few  days."  In  other  words,  says  the  plaintiff  to  the 
Pitch  Pine  Lumber  Company,  "Lewis  refuses  to  carry 
out  his  agreement  to  deliver  the  lumber  in  January, 
unless  he  at  once  receives  an  advance  of  $10,000  on  the 
purchase  price  of  the  lumber,  and  while  he  has  no  right 
to  make  that  demand,  I  am  unable  to  hold  him  to  his 
contract  because  of  the  absence  of  the  confirmed  bank 
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credit  which  you  agreed  to  arrange  for  me  with  a  bank 
iu  Mobile." 

In  his  testimony  the  plaintiff  says:  "A  confirmed 
bank  credit  is  obtained  in  lumber  transactions  by  a  bus- 
iness house  arranging  with  its  own  bank  to  take  up  and 
pay  for  upon  presentation  (either  directly  or  through 
some  other  bank)  certain  papers  known  as  shipping 
documents,  generally  consisting  of  a  draft  attached  to 
a  bill  of  lading,  insurance  policy,  charter  party,  or 
freight  engagement,  specification,  and  invoice.  These 
documents  evidence  the  shipment  of  the  lumber  speci- 
fied, and  form  a  demand  upon  the  one  in  whose  name 
they  are  made  out,  or  to  whom  they  are  assigned.  To 
open  a  credit  to  provide  for  such,  one  can  do  various 
things;  for  example,  set  aside  a  deposit  in  cash  covering 
approximately  the  estimated  amount  of  the  invoice,  or 
deposit  security  or  collateral  with  the  bank  covering 
the  same,  etc.  The  bank  thus  secured  guarantees  to  the 
seller^  either  directly  or  through  another  bank,  that  the 
shipping  documents  will  be  taken  up  and  paid  for  when 
presented  in  proper  shape.  Upon  receipt  of  suCh  noti- 
fication by  one  bank  from  another,  the  second  bank  in 
turn  confirms  such  arrangement  to  the  person  or  per 
sons  intended,  and  such  notification  or  confirmation 
constitutes  a  confirmed  bank  credit,  and  is  an  assurance 
to  the  selling  party  that  he  wilt  receive  payment  far  his 
inerchinuUse  when  shipped/^ 

As  Rose  and  Lewis,  the  parties  to  the  contract  under 
C(msideration,  both  resided  in  Mobile,  and  as,  under  the 
terms  of  their  contract,  the  luml)er  was  to  be  paid  for 
in  rash  upon  delivery,  the  confirmed  bank  credit  re- 
ferred to  in  the  contract  was  simply  an  agreement  on 
the  part  of  Rose  that  he  would  have  a  guaranty  on  the 
part  of  a  bank  in  Mobile  that  the  lumber,  when  deliver- 
ed, would  be  paid  for  in  cash.    As  Rose  was  a  man  of 
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but  little  means,  and  as  the  contemplated  transaction 
involved  nearly  f 30,000,  it  was  but  reasonable  that  the 
defendant  should  require  the  plaintiff  to  furnish  some- 
thing more  than  his  mere  promise  to  pay  for  the  lum- 
ber before  he  would  assume  the  liabilities  incurred  by 
executing  the  contract.  The  defendant  wanted  to  know 
that  Eose  would  be  able  to  pay  for  the  lumber,  and  for 
this  reason  the  confirmed  bank  credit  was  required  by 
the  defendant  when  he  agreed  to  deliver  the  lumber  to 
Rose  at  the  price  agreed  upon.  Lumber  seems  to  have 
steadily  advanced  in  price  from  the  time  of  the  execution 
of  the  contract  until  the  vessel  which  was  to  receive 
this  lumber  came  to  Mobile  for  the  purpose  of  carry- 
ing it  to  Buenos  Ayres,  and  the  defendant,  as  we  have 
already  said,  seems  not  to  have  disturbed  himself  about 
the  absence  of  the  confirmed  bank  credit ;  but  this  situ- 
ation cannot,  we  think,  control  the  determination 
of  the  quelstion  in  hand.  The  only  purpose 
which,  it  seems  to  us,  could  have  actuated  the  parties 
in  placing  the  clause  as  to  a  confirmed  bank  credit  in 
the  contract,  was  that  the  defendant,  dealing,  as  he  was, 
with  a  man  of  but  little  means,  desired  positive  assur- 
ance, while  assembling  the  lumber,  that  when  the  lum- 
ber was  properly  assembled,  and  ready  for  delivery,  the 
plaintiff  would  be  able  to  pay  for  it. 

As  this  is  true  we  think  that  it  is  evident  that  it  was 
the  intention  of  the  parties,  when  the  contract  was 
made,  that  the  confirmed  bank  credit  should  be  arrang- 
ed with  a  Mobile  bank — not  within  a  reasonable  time 
before  the  date  fixed  for  the  delivery  of  the  lumber — 
but  within  a  reasonable  time  after  the  execution  of  the 
contract.  The  above  views  gather  strength  when  the 
construction  which  the  plaintiff  himself,  in  the  letter 
which  he  wrote  to  the  Pitch  Pine  Lumber  Company  on 
December  26,  1905,  and  from  which    we    have    above 
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quoted,  placed  upon  the  contract  which  he  made,  on 
September  5,  1905,  with  said  Pitch  Pine  Lumber  Com- 
pany with  reference  to  the  sale  to  that  company  of  this 
same  lumber,  is  properly  considered.  In  that  contract 
the  lumber  was  not — as  was  the  case  in  the  contract 
now  under  consideration — to  be  paid  for  in  cash,  but 
only  through  a  "letter  of  credit  to  be  opened  by  the 
buyers  in  sellei''s  favor  at  a  bank  in  Mobile,"  and  which 
"letter  of  credit,"  under  the  evidence  of  the  plaintiff, 
would  enable  him,  upon  a  proper  delivery  of  the  lum- 
ber to  a  vessel  at  Mobile,  to  obtain  the  cash  upon  a 
draft  with  bill  of  lading  attached  drawn  by  the  plain- 
tiff on  the  Pitch  Pine  Lumber  Company  in  New  York 
for  the  price  of  said  lumber. 

The  italicized  portions  of  the  above  quoted  extract 
from  the  said  letter — the  italics  being  our  own — ^indi- 
cate that  the  plaintiff  was  reminding  the  Pitch  Pine 
Lumber  Company  that  its  contract  with  him  had  not 
been  complied  with,  although  that  contract  did  not  call 
for  cash  upon  delivery,  and  that  for  that  reason  he  had 
not  been  able  to  meet  the  letter  of  his  contract  with 
the  defendant,  which  did  require  payment  of  the  actual 
cash  upon  delivery.  As  the  defendant  under  the  terms 
of  his  contract  was  to  be  paid  in  cash  for  his  lumber 
upon  its  delivery,  as  the  plaintiff  could  not  get  the  title 
or  possession  of  any  of  the  lumber  until  it  was  all  paid 
for  in  cash,  the  above  provision  as  to  a  confirmed  bank 
credit  was  useless  and  meaningless,  unless  it  is  to  be 
given  the  construction  which  we  have  above  placed  upon 
it.  There  does  not  appear  to  be  any  doubt  or  ambiguity 
as  to  the  meaning  of  the  clause  under  consideration, 
and  for  that  reason  we  do  not  consider  that  the  con- 
duct of  the  parties  subsequent  to  the  execution  of  the 
contract  should  be  considered  as  throwing  light  upon 
the  suliject.     The  charges  given  by  the  trial  court  to 


Digiti 


zed  by  Google 


178.]  OF  ALABAMA.  515 

[Little  Cahaba  Coal  Co.  v.  Gilbert.] 

the  jury  at  the  written  request  of  the  defendant,  and 
which  are  here  assigned  as  error,  were  in  accordance 
with  the  views  above  expressed,  and  the  trial  court  was 
free  from  error  in  giving  them  to  the  jury. 

We  have  above  discussed  the  only  question  which  we 
are  called  upon,  in  this  case,  to  decide.  The  question 
as  to  whether,  after  the  execution  of  the  contract,  the 
defendant,  by  his  conduct,  waived  his  right  to  insist 
upon  the  above  provision  of  the  contract,  which,  as  we 
have  already  said,  does  not  appear  to  possess  an  indefi- 
nite or  ambiguous  meaning,  is  not  before  us,  and. as  the 
rulings  of  the  trial  court  on  the  question  in  hand  are  in 
accordance  with  our  views  as  we  have  above  express- 
ed them,  we  are  of  the  opinion  that  the  judgment  of  the 
court  below  should  be  aflSrmed. 

AflSrmed.    All  the  Justices  concur. 


Little  Cahaba  Coal  Co.  v.  Gilbert. 

Damages  for  Injury  to  Servant. 

(Decided  June  29,  1912.      59  South.  445.) 

1.  Master  and  IServant;  Injury  to  Servant:  Complaint. — A  count 
for  injuries  to  a  miner  l)y  a  fall  of  a  portion  of  a  roof,  under  subdivi- 
sion 1,  section  3910,  is  not  demurrable  as  seeking  to  fix  negligence 
per  se  on  defendant  from  the  mere  existence  of  the  defect,  where  it 
alleges  that  defendant  was  operating  a  coal  mine,  and  while  plaintiff 
was  in  the  mine  engaged  in  and  about  his  business  in  his  service  to 
defendant,  a  part  of  the  roof  or  top  of  the  mine  fell  on  or  against 
him,  causing  the  injuries  complained  of,  and  that  he  suffered  such 
injuries  by  reason,  and  as  proximate  consequence  of  a  defect  in  the 
ways,  works,  etc.,  which  defect  arose  from  or  had  not  been  discov- 
ered or  remedieci  owing  to  the  negligence  of  defendant,  or  some 
person  in  defendant's  service  entrusted  by  it  with  the  duty  of  seeing 
that  the  ways,  works,  etc..  were  in  proi)er  condition,  to-wlt,  that  such 
part  of  the  roof  which  fell  on  or  against  him  was  defective. 

2.  Same;  Pleading. — Where  a  complaint  alleged  that  at  the  time 
of  the  injury  plaintiff  was  in  defendant's  employ  and  was  In  a  mine 
engaged  in  defendant's  business  in  such  employment,  it  sufficiently 
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charges  that  plaintiff  was  engaged  in  the  duties  of  his  employment 
at  the  time  of  the  injury. 

3.  Same;  Defective  Roof;  Breach  of  Duty. — ^Where  the  averments 
of  a  complaint  for  injuries  to  a  servant  by  a  defect  in  the  roof  of  a 
mine  was  sufficient  to  state  a  cause  of  action,  under  section  3910, 
subdivision  1,  Code  1907,  it  was  not  necessary  to  add  an  allegation 
that  it  was  defendant's  duty  to  prevent  the  defect  which  was  averred 
to  have  arisen  from  the  master's  negligence,  since  the  master's  duty 
to  protect  a  servant,  while  engaged  in  his  employment,  from  injury  by 
reason  of  a  defect  in  the  ways,  etc.,  arising  from  negligence  with 
which  the  master  is  chargeable,  is  a  duty  growing  out  of  the  rela- 
tion of  master  and  servant. 

4.  Same. — A  count  under  subdivision  2,  section  3910,  Code  1907, 
which  alleged  that  a  part  of  the  roof  of  defendant's  mine  fell  on 
plaintiff  while  he  was  at  work  therein,  as  defendant's  servant,  and 
that  he  suffered  injuries  by  reason  of  the  negligence  of  a  person  In 
defendant's  employ  who  had  superintendence  entrusted  to  him  while 
in  the  exercise  of  such  superintendence,  in  that  such  person  negli- 
gently caused  or  allowed  such  part  of  the  roof  to  fall  on  or  against 
plaintiff  at  that  time,  is  not  demurrable  for  a  failure  to  allege  a 
duty  on  the  part  of  defendant  or  its  superintendent  to  secure  the 
roof,  or  a  breach  of  that  duty,  or  knowledge  of  the  superintendent 
of  the  probable  danger  of  the  roof's  falling,  or  that  that  fact  could 
have  been  ascertained  by  the  exercise  4t  due  care;  it  Is  only  neces- 
sary for  plaintiff  to  allege  the  negligence  of  defendant  as  he  did,  and 
to  show  that  defendant  knew,  or  was  in  a  position  to  know  of  the 
defect  by  the  exercise  of  reasonable  care. 

5.  Same;  Assumed  Risk;  Evidence;  Jury  Question. — ^The  evidence 
examined  and  held  to  require  a  submission  to  the  jury  of  the  issues 
of  contributory  negligence  and  assumed  risk  for  injuries  to  the 
miner  by  the  fall  of  a  part  of  the  roof  of  the  mine  while  he  was 
putting  up  props  and  cross  collars. 

6.  Pleading;  Description;  Certainty. — Under  the  rules  permitting 
the  averment  of  conclusion  when  accompanied  by  the  averment  of 
facts  wherefrom  issues  can  be  understood,  joined  and  tried,  a  count 
averring  that  a  plaintiff's  injuries  were  caused  by  a  part  of  defend- 
ant's mine  roof  falling  on  him,  that  such  fall  was  the  proximate  con- 
sequence of  defect  in  the  ways,  etc.,  of  defendant's  mine,  arising  from 
its  negligence,  and  that  such  defect  was  in  the  part  of  the  roof  which 
fell  on  plaintiff,  etc.,  was  not  demurrable  as  not  sufficiently  describ- 
ing the  defect. 

7.  Charge  of  Court;  Misleading  Instructions. — ^Where  the  court 
had  given  instructions  that  a  plaintiff  could  not  recover  if  he  was 
guilty  of  contributory  negligence,  the  giving  of  an  instruction  that  If 
the  jury  was  reasonably  satisfied  from  the  evidence  that  either  the 
1st  or  3rd  count  of  the  complaint  was  true,  plaintilTs  case  was  made 
out,  was  not  error  as  tending  to  mislead  the  jury  to  believe  that  In 
that  case,  plaintiff  was  entitled  to  recover  without  reference  to  the 
question  of  contributory  negligence. 

8.  Same. — A  charge  asserting  that  a  plaintiff  is  presumed  to  know 
the  result  of  natural  laws  and  dangers,  and  that  unsupported  rock 
was  liable  to  fall,  was  properly  refused  because  tending  to  mislead 
the  jury  to  believe  that  as  a  matter  of  law  plaintiff  was  presumed 
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to  know  that  the  rock  which  fell  on  him  was  liable  to  fall,  whereas, 
under  the  evidence,  it  was  a  question  for  the  jury. 

9.  Same;  Covered  hy  Those  Given. — The  court  will  not  be  put  in 
error  for  refusing  instructions  substantially  covered  by  requested 
instructions  given. 

10.  Same;  Ignoring  Issues. — A  charge  asserting  that  if  the  jury 
believe  from  the  evidence  that  plaintiff  had  escaped  from  danger, 
and  then  voluntarily  went  back  near  where  a  rock  had  fallen,  with- 
out a  light  and  without  taking  any  precautions  or  making  any 
inspection  to  see  whether  he  was  going  into  danger,  he  voluntarily 
assumed  the  risk  and  could  not  recover,  ignored  the  question  of  neg- 
ligence, vel  non  of  plaintiff's  conduct  hypothesized  in  the  charge,  and 
also  singled  out  and  gave  undue  prominence  to  that  part  of  the 
evidence,  and  was  hence,  properly  refused. 

11.  Same;  Error  Cured  by  Instructions. — Where  the  court  charged 
that  though  a  mine  foreman  may  have  told  the  miner  to  place  collars 
ten  feet  apart  and  plaintiff  relied  on  such  assurance,  yet  if  plaintiff 
thereafter  was  warned  by  falling  rock  or  otherwise,  that  the  roof 
was  dangerous  at  the  place  where  he  was  injured,  and  he  remained 
there  or  dangerously  near  an  obviously  dangerous  place  for  an  unrea- 
sonable length  of  time  after  such  warning,  then  the  jury  could  not 
find  for  plaintiff,  a  further  charge  that  a  master  and  servant  did 
not  stand  on  an  equal  footing,  even  when  they  had  equal  knowledge 
of  the  danger,  but  that,  the  position  of  the  servant  being  one  of 
subordination  to  master,  the  servant  was  entitled  to  rely  on  the 
master's  superior  knowledge  and  skill,  and  was  not  entirely  free 
to  act  on  his  own  suspicion  of  danger,  was  not  error. 

Appeal  from  Bibb  Circuit  Court. 

Heard  before  Hon.  B.  M.  Miller. 

Action  by  George  F.  Gilbert  against  the  Little  Caha- 
ba Coal  Company  for  damages  for  personal  injuries  sus- 
tained while  in  their  employment.  Judgment  for  plain- 
tiff, and  defendant  appealed.    AflSrmed. 

The  facts  and  pleadings  suflSciently  appear  from  the 
opinion,  as  do  the  charges  given  for  the  plaintiff.  The 
following  charges  were  refused  the  defendant:  C.  "If 
the  jury  believe  from  the  evidence  that  the  plaintiff  had 
escaped  from  danger,  and  then  went  back  voluntarily 
near  where  the  rock  had  fallen,  without  a  light  and 
without  taking  any  precautions  and  making  any  inspec- 
tion to  see  whether  or  not  he  was  going  into  danger, 
then  the  law  says  that  the  plaintiff  has  assumed  the  risk 
he  thereby  incurred,  and,  if  he  is  consequently  injur- 
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ed  thereby,  the  plaintiff  cannot  recover  under  any  count 
of  the  complaint."  E.  "The  court  charges  the  jury  that 
the  plaintiff  is  presumed  to  know  of  the  result  of  natur- 
al laws  and  dangers,  and  that  unsupported  rocks  are 
liable  to  fall." 

Weatiierly  &  Stokeley^  and  James  L.  Davidson^  for 
appellant.  The  court  erred  in  overruling  demurrers 
to  count  1  as  amended. — Merrvweather  v,  Sayre  M.  Co,, 
49  South.  916;  Horan  v.  Gray  d  Dudley  Hdw.  Co.,  48 
South.  1029.  Under  the  last  cited  case  count  3  was  de- 
fective for  failure  to  show  a  duty  of  defendant  or  its  su- 
perintendent to  secure  the  roof  from  falling  on  plain- 
tiff, and  a  breach  of  such  duty.  The  court  erred  in  giv- 
ing charge  1  requested  by  plaintiff,  as  it  ignores  the  de- 
fense of  contributory  negligence. — Frierson  v.  Frazer, 
142  Ala.  232;  Ala,  8.  cC-  W.  Co,  v,  Thompson,  52  South. 
75.  Its  vice  is  not  cured  by  the  subsequent  charge  for 
defendant  submitting  the  question  of  contributory  neg- 
ligence to  the  jury. — Frierson  i\  Frazer,  supra.  The 
court  erred  in  its  charge  as  to  the  relative  relation  of 
skill  and  subordination  between  the  master  and  serv- 
ant, and  it  was  primarily  the  duty  of  plaintiff  in  this 
case  to  use  reasonable  care  to  keep  his  own  working 
place  safe.— Sec.  1021,  Code  1907;  Pioneer  M.  rf  M.  Co. 
V.  Thomas,  133  Ala.  281 ;  Sloss-S.  8.  d  I.  Co,  v.  Knowles, 
129  Ala.  415.  The  court  was  in  error  in  refusing  the 
general  charge  as  to  counts  1  and  3  requested  by  de- 
fendant.— Ala,  C.  C.  cC  /.  Co,  V.  Hammond,  47  South. 
248;  T,  C.  I.  d  R,  R.  Co,  v.  Burgess,  47  South.  1029; 
Pioneer  M,  &  M,  Co,  v,  Thomas,  supra;  Alteriac  v.  West 
Pratt  C,  Co,,  49  South.  867 ;  Campbell  v,  Lundsford,  83 
Ala.  512.  Under  the  above  authorities,  and  those  fol- 
lowing, it  is  insisted  that  the  court  erred  in  refusing 
charges  C,  E,  and  F,  requested  by  defendant. — B.  R.  L. 


Digiti 


zed  by  Google 


178.]  OF  ALABAMA.  519 

[Little  Cahaba  Coal  Co.  v.  Gilbert.] 

d  P.  Co.  V.  Ovcen,  135  Ala.  154;  Teague  r.  Bass,  131 
Ala.  422.  Counsel  discuss  assignments  of  error  rela- 
tive to  the  refusal  of  a  motion  for  new  trial,  but  is  not 
deemed  necessary  to  here  set  them  out. 

Habsh^  Beddow  &  FiTTS,  for  appellee.  Count  1  as 
amended  did  not  seek  to  fix  negligence  per  se  for  a  mere 
existence  of  a  defect  in  a  roof  and  was  in  all  respects 
sufficient.— L.  d  N,  v.  Mothershed,  12  South.  114 ;  A.  G. 
8.  V,  Davis,  119  Ala.  572;  Jackson  L.  Co.  v.  Cunning- 
ham, 141  Ala.  213;  West  Pratt  C.  Co.  v.  Andrews,  43 
South.  348;  /8fZos«-/8f.  S.  d  I.  Co.  v.  Hutchinson,  40  South. 
114;  Republican  I.  d  S.  Co.  v.  Williams,  53  South.  76; 
Sloss-S.  8.  d  L  Co.  V.  Green,  43  South.  301.  On  the 
same  authorities  count  3  must  also  be  held  sufficient. 
The  court  was  not  in  error  in  giving  the  charges  re- 
quested by  plaintiff. — Pioneer  M.  d  M.  Co.  v.  Smith, 
150  Ala.  359;  So.  Ky.  v.  Guyton,  122  Ala.  241;  So.  Ry. 
V.  Howell,  135  Ala.  648.  The  contention  that  the  gen- 
eral affirmative  charge  should  have  been  given  to  the 
defendant  is  based  wholly  upon  the  assumptiou  that 
plaintiff  was  guilty  as  a  matter  of  law  of  contributory 
negligence  and  assumption  of  risk,  while  the  facts  are 
that  under  the  evidence  in  this  case,  it  was  a  question 
for  the  jury,  and  was  properly  submitted  to  them  for 
determination. — Pioneer  M.  d  M.  Co.  v.  Smith,  supra; 
So.  Ry.  V.  Guyton,  supra;  Bailey  on  Personal  Injuries, 
sec.  899.  Counsel  discuss  charges  refused  to  defend- 
ant, but  without  citation  of  authority. 

DOWDELL,  C.  J.— This  is  an  action  under  the  Em- 
ployer's Liability  Act  (Code  1907,  §§  3910-3913)  for 
personal  injuries  received  by  the  plaintiff  from  the  fall- 
ing upon  him  of  rock  from  the  roof  of  a  mine  operated 
by  the  defendant.     The  trial  was  had  upon  the  first 
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and  third  counts  of  the  complaint,  the  second  and 
fourth  having  been  charged  out  by  the  court;  and,  de- 
murrers to  said  first  and  third  counts  having  been  over- 
ruled, the  defendant  pleaded  in  short  by  consent  the 
general  issue,  with  leave  to  give  in  evidence  any  special 
matter  of  defense  that  might  be  specially  pleaded,  and 
with  leave  to  the  plaintiff  to  put  in  evidence  any  special 
matter  that  might  be  made  the  subject  of  special  repli- 
cation. There  were  verdict  and  judgment  for  the  plain- 
tiff, and  the  defendant  prosecutes  this  appeal. 

The  first  assignment  of  error  is  based  on  the  court's 
overruling  the  demurrer  to  count  one  as  amended.  This 
count  is  framed  under  the  Employer's  Liability  Act 
(section  3910,  subd.  1,  of  the  Code  of  1907).  It  avers 
that  defendant  was  operating  a  certain  coal  mine,  and 
that  while  plaintiff  was  in  the  service  or  employment  of 
the  defendant,  and  while  he  was  in  said  mine  engaged 
in  or  about  the  business  of  the  defendant  in  said  ser- 
vice or  employment,  a  part  of  the  roof  or  top  of  said 
mine  fell  upon  or  against  him,  proximately  causing  the 
injuries  for  which  damages  are  claimed.  Thus  far  the 
averments  of  this  count  are  adopted  by  the  third  count. 
Then  the  first  count  proceeds:  "Plaintiff  avers  that 
said  part  of  said  roof  or  top  fell  upon  or  against  him, 
as  aforesaid,  and  he  suffered,  said  injuries  and  damage, 
by  reason  and  as  a  proximate  consequence  of  a  defect 
in  the  condition  of  the  ways,  works,  machinery,  or 
plant  used  in  or  connected  with  the  said  business  of 
defendant,  which  defect  arose  from  or  had  not  been 
discovered  or  remedied  owing  to  the  negligence  of  the 
defendant,  or  of  some  person  in  the  service  or  employ- 
ment of  defendant  intrusted  by  it  with  the  duty  of  see- 
ing that  the  ways,  works,  machinery,  or  plant  were  in 
proper  condition,  viz.,  said  part  of  said  roof  or  top 
which  fell  upon  or  against  him  was  defective." 
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Appellant  contends  that  this  count  is  demurrable 
in  that  it  seeks  to  fix  negligence,  per  se,  upon  the  de- 
fendant, from  the  mere  existence  of  a  defect  in  the  roof, 
citing  Merriweather  v.  Sayre,  161  Ala.  441,  49  South. 
916.  This  contention  is  based  upon  an  incorrect  pre- 
mise. It  overlooks  the  averment  that  the  defect  arose 
from  or  had  not  been  discovered  or  remedied  owing  to 
the  negligence  of  the  defendant,  or  of  some  person  in 
its  employ  and  intrusted  by  it  with  the  duty  of  seeing 
that  the  ways,  works,  etc.,  were  in  a  proper  condition. 
The  count  in  the  Merriweather  Case,  supra,  does  not 
follow  the  statutory  language,  and  is  evidently  based 
upon  the  common-law  duty  of  the  master  to  exercise 
due  care  to  have  the  premises  reasonably  safe  for  its 
servants  to  work  in,  and  that  duty  is  met  when  rea- 
sonable care  and  skill  are  exercised  that  such  reason- 
ably safe  place  may  be  afforded.  Hence  it  was  held  in 
that  sort  of  case  that  the  averment  of  a  mere  failure  to 
furnish  a  reasonably  safe  place  in  which  to  work  was 
insufficient.  Here  the  averment  is  that  the  defect 
arose  from  or  had  not  been  discovered  or  remedied  by 
reason  of  negligence,  for  which,  under  the  language  of 
the  statute,  the  master  is  responsible;  and  therefore  it 
cannot  be  said  that  this  count  would  charge  the  master 
with  liability  solely  for  the  existence  of  a  defect,  with- 
out more.  The  demurrer  on  this  ground  is  not  well 
taken. — Jackson  Lumber  Co.  v.  Cunningham,  141  Ala. 
206,  37  South.  455;  A.  G,  S.  R.  R.  Co.  v.  Davis,  119  Ala. 
572,  24  South.  862. 

It  is  further  contended  that  this  count  does  not  show 
that  the  plaintiff  was  engaged  in  the  duties  of  his  em- 
ployment at  the  time  he  was  injured,  yet  the  count  avers 
that  at  the  time  of  the  injury  plaintiff  was  in  the  em- 
ployment of  defendant  and  was  in  the  mine  engaged  in 
defendant's  business  in  such  employment. 
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Another  ground  of  demurrer  to  the  first  count  is  that 
the  defect  alleged  is  not  sufficiently  described.  It  will 
be  noted  that  the  first  count  avers  that  the  injury  was 
caused  by  a  part  of  the  roof  or  top  of  the  mine  falling 
on  the  plaintiff,  that  this  was  the  proximate  conse- 
quence of  the  defect  in  the  ways,  works,  etc.,  arising 
from  negligence,  and  that  this  defect  was  in  that  part 
of  the  roof  which  fell  upon  plaintiff,  or,  rather,  that 
that  part  of  such  roof  was  defective.  True  it  is,  as  has 
often  been  held  by  this  court,  that  "a  complaint  de- 
claring on  negligence  under  the  Employer's  Liability 
Act  should  in  respect  of  certainty  conform  to  rules 
which  under  our  system  apply  to  pleadings  generally. 
Those  rules  permit  the  averment  of  conclusions,  but 
conclusions  when  employed  must  ordinarily  be  accom- 
panied with  averments  of  fact  whereon  issues  can  be 
understood,  joined,  and  tried." — L,  d  N,  R.  R.  Co.  t*. 
Jones,  130  Ala.  470,  30  South.  590.  In  that  case  the 
following  averment  was  held  sufficient :  ^'Caused  or  al- 
lowed the  attempt  to  get  said  car  upon  said  rails  without 
proper  appliances.''  In  the  case  of  Jackson  Lumber  Co. 
V.  Cunningham,  141  Ala.  206,  37  South.  445,  the  de- 
fect in  the  ways,  works,  etc.,  was  held  to  have  been  suf- 
ficiently pointed  out  by  the  words:  "The  said  railway 
from  which  the  said  engine  was  derailed  as  aforesaid 
at  or  near  the  point  of  derailment  was  defective.-' 

It  is  also  contended  that  the  above  count  is  defect- 
ive in  that  it  fails  to  aver  that  it  was  defendant's  duty 
to  prop  or  secure  the  roof  or  to  have  it  safe,  and  a 
breach  of  that  duty.  In  reply  to  this,  it  is  only  neces- 
sary to  call  attention  to  the  fact  that  the  Employer's 
Liability  Act  provides  that :  "When  a  personal  injury 
is  received  by  a  servant  or  employee  in  the  service  or 
business  of  the  master  or  employer,  the  master  or  em- 
ployer is  liable  to  answer  in  damges  to  such  servant  or 


Digiti 


zed  by  Google 


178.]  OF  ALABAMA.  523 

[Little  Cahaba  Coal  Co.  v.  Gilbert.] 

employee,  as  if  he  were  a  stranger,  and  not  engaged  in 
such  service  or  employment,  in  the  cases  following: 
When  the  injury  is  caused  by  any  defect  in  the  condi- 
tion of  the  ways,  works,  machinery,  or  plant,  connect- 
ed with,  or  used  in  the  business  of  the  master  or  em- 
ployer, *  "  *  *  which  defect  arose  from  or  had  not 
been  discovered  or  remedied  owing  to  the  negligence  of 
the  master,"  etc.  The  duty  of  the  master  to  protect 
the  servant  while  engaged  in  his  employment  from  in- 
jury by  reason  of  defects  in  the  ways,  works,  etc.,  aris- 
ing from  negligence  with  which  the  master  is  charge- 
able, is  a  duty  growing  out  of  the  relation  of  master  and 
employee  under  this  act,  and,  when  the  averments  of 
a  count  bring  it  within  the  statute,  it  is  not  necessary 
to  add  to  the  averments  required  by  the  statute  that 
it  was  the  defendant's  duty  to  prevent  the  defect  which 
is  averred  to  have  arisen  from  negligence,  of  the  sort 
for  which  the  master  is  made  liable  by  the  statute.  As 
w^as  said  in  the  case  of  Republic  Iron  d-  Steel  Co.  i\ 
Williavis,  168  Ala.  618,  53  South.  78:  "Every  com- 
plaint for  negligence  must  show  a  relation  between  the 
parties  out  of  which  arises  a  duty  owing  from  the  de- 
fendant to  the  plaintiff.  Extremest  advocates  of  the 
modern  practice  of  general  and  informal  allegation  in 
complaints  have  not  yet  denied  the  necessity  of  aver- 
ring such  a  relation.  That  much  shown,  we  have  a 
long  line  of  cases,  running  back  to  Leach  i\  Hush,  57 
Ala.  145,  which  hold  that  an  averment  that  the  de- 
fendant negligently  failed  to  do  and  perform  the  act 
imposed  by  duty,  suflQciently  states  a  cause  of  com- 
plaint. •  •  ♦  Complaints  in  tort  for  negligence 
are  much  dependent  upon  the  use  of  the  word  ^negli- 
gently.' Without  regard  to  the  policy  of  brevity,  it 
would  be  difficult  in  many  cases  to  draw  a  complaint 
without  the  use  of  this  word,  and  where,  from  all  the 
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facts  that  could  be  stated,  it  would  remain  for  the  jury 
to  draw  the  inference  of  negligence  vel  non,  the  pleader 
must  of  necessity  draw  the  inference  in  stating  his 
case.  ♦  ♦  •  We  do  not  for  a  moment  suppose  the 
word  to  be  essential  in  every  case,  nor  that  it  may  not 
be  ineffectively  or  inaptly  used,  but  plainly  it  covers  a 
multitude  of  omissions  and  is  exceedingly  useful."  The 
case  of  Horan  v.  Oray  d  Dudley^  159  Ala.  159,  48  South. 
1029,  which  was  based  upon  a  failure  to  warn  of  danger, 
is  not  in  conflict  with  our  ruling  here.  Under  the  prin- 
ciples laid  down  in  our  former  decisions,  the  first  count 
was  not  subject  to  the  demurrer  interposed. 

The  third  count  adopts  the  first  part  of  count  1  and 
then  charges:  "Plaintiff  avers  that  said  part  of  said 
roof  or  top  fell  upon  or  against  him,  as  aforesaid,  and 
he  suffered  said  injuries  and  damage  by  reason  and  as 
a  proximate  consequence  of  the  negligence  of  a  person 
in  the  service  or  employment  of  defendant,  who  had 
superintendence  intrusted  to  him,  whilst  in  the  exercise 
of  such  superintendence,  viz.,  one  McGinnis,  in  the  ex- 
ercise of  such  superintendence,  negligently  caused  or 
allowed  said  part  of  said  roof  or  top  to  fall  upon  or 
against  plaintiff'  on  the  said  occasion." 

This  count  is  framed  under  the  second  subdivision  of 
the  Employer's  Liability  Act.  It  is  contended  that 
this  count  is  demurrable  for  that  it  fails  to  show  a  duty 
on  the  part  of  the  defendant  or  its  superintendent  to 
secure  the  roof  from  falling  on  plaintiff,  and  a  breach  of 
that  duty;  or  that  said  superintendent  had  knowledge 
of  the  probable  danger  of  the  roofs  falling  on  plain- 
tiff; or  that  he  could  have  ascertained  that  fact  by  the 
exercise  of  due  care.  From  what  has  been  observed  in 
regard  to  the  demurrers  to  the  first  count,  and  also 
upon  the  authority  of  Robinson  Mining  Co.  v.  Tolbert^ 
132  Ala.  462,  31  South.  519,  it  appears  that  the  court 
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below  committed  no  error  in  overruling  the  demurrer 
to  the  third  count  of  the  complaint.  In  the  case  last 
cited,  it  was  said :  "The  averment  of  negligence  in  the 
third  count  is  ^that  plaintiff  received  said  injuries  and 
suffered  said  damage  as  aforesaid,  by  reason  and  as  a 
proximate  consequence  of  the  negligence  of  a  person,  to 
wit,  one  Prierson,  in  the  service  or  employment  of  de- 
fendant, and  intrusted  by  defendant  with  superintend- 
ence, whilst  in  the  exercise  of  such  superintendence,  to 
wit,  said  person  negligently  failed  to  warn  or  notify 
plaintiff  of  the  presence  of  the  large  quantity  of  a  high 
explosive,  at  or  near  the  place  where  defendant  was  at 
work  as  aforesaid,  though  there  was  present  at  or  near 
the  said  place  at  which  plaintiff  was  at  work  a  large 
quantity  of  a  high  explosive,  which  exploded  as  afore- 
said.' The  demurrer  to  this  count  was  that  4t  is  not 
alleged  that  the  said  P>ierson  knew  of  the  presence  of 
a  large  quantity  of  a  high  explosive  at  or  near  the  place 
of  work  of  the  plaintiff  at  the  time  of  the  injury.'  The 
plaintiff  was  not  bound  to  make  such  allegation  in  his 
complaint.  It  was  only  necessary  to  allege  in  the  man- 
ner done  the  negligence  of  defendant,  and  prove  that 
defendant  knew,  or  was  in  a  position  by  the  exercise 
of  reasonably  prudent  care  to  know,  of  the  presence  of 
the  high  explosive  at  or  near  the  place  of  the  injury" — 
citing  L.  d  N.  R.  R.  Co.  v.  Coulton,  86  Ala.  129,  5 
South.  458;  L.  d  N.  R.  R,  Co.  v.  Allen,  78  Ala.  494. 

It  is  next  contended  that  the  court,  below  erred  in 
giving  the  following  written  charge  at  the  request  of 
plaintiff :  "If  the  jury  is  reasonably  satisfied  from  the 
evidence  that  either  the  first  or  third  count  of  the  com- 
plaint is  true,  then  the  plaintiff's  case  is  made  out.  In 
support  of  this  contention,  appellant  cites  the  cases  of 
Frierson  v.  Frazier,  142  Ala.  232,  37  South.  825,  and 
Ala.  Steel  d  Wire  Co.  v.  Thompson,  166  Ala.  460,  52 
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South.  75.  The  alleged  vice  of  this  charge  is  that  it 
ignores  the  defense  of  contributory  negligence,  direct- 
ing a  verdict  for  the  plaintiff  if  he  proves  the  negligence 
alleged  in  the  two  counts,  or  either  of  them,  without 
regard  to  his  contributory  negligence,  if  any;  and  that 
this  vice  is  not  cured  by  the  giving  of  the  numerous 
special  charges  requested  by  the  defendant  submitting 
the  question  of  contributory  negligence  to  the  jury  in 
every  possible  phase  presented  by  the  testimony.  The 
charge  which  was  held  bad  in  the  case  of  Frierson  v. 
Frazier,  supra,  was  as  follows:  "If  from  the  evidence 
you  are  reasonably  satisfied  that  the  defendant  was 
guilty  of  negligence,  and  such  negligence  was  the  direct 
cause  of  the  injuries  complained  of  your  verdict  should 
be  for  the  plaintiff.''  It  will  be  noted  that  this  charge 
directs  a  verdict  on  the  proof  of  negligence  without 
more,  while  the  charge  in  the  case  at  bar  merely  states 
that  if  the  plaintiff  proves  the  two  counts  which  were 
left  in  by  the  court,  or  either  of  them,  his  case  was 
made  out.  It  does  not  direct  a  verdict;  it  does  serve 
the  purpose  of  informing  the  jury  that  in  order  to  make 
out  a  case  it  was  not  incumbent  upon  plaintiff  to  prove 
every  count  of  his  complaint.  While  the  form  of  this 
charge  is  not  to  be  commended,  on  account  of  its  possi- 
ble tendency  to  mislead  the  jury  in  some  cases,  we  are 
assured  that,  with  the  numerous  charges  shown  by  this 
record  as  given,  submitting  the  question  of  contributory 
negligence  as  a  defense  though  the  plaintiff  should 
prove  the  negligence  averred  in  his  complaint,  the  jury 
in  this  case  could  not  have  been  mislead.  The  charge 
which  was  condemned  in  the  case  of  Ala.  Steel  d  Wire 
Co.  V.  Thorn pson^  nupray  read  as  follows:  "If  the  evi- 
dence reasonably  satisfies  the  jury  that  the  material 
averments  of  any  one  count  of  the  complaint  are  true, 
they  will  find  a  verdict  for  the  plaintiff.'-     This  charge 
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also  directs  the  verdict,  and  was  properly  held  bad,  for 
the  same  I'easons  as  in  the  Frierson  Case.  Strictly  con- 
sidered, from  a  technical  standpoint,  the  charge  we  are 
considering  states  a  correct  proposition,  and  would  be 
undei'stood  by  a  lawyer  to  mean  that,  if  the  plaintiff 
proves  either  of  certain  counts,  he  has  made  out  his 
case;  that  is,  that  he  has  gone  as  far  as  is  necessary 
in  order  to  put  upon  the  defendant  the  burden  of  prov- 
ing some  one  of  its  pleas.  If  it  could  mislead  a  jury 
of  laymen,  the  defendant  could  protect  itself  by  asking 
an  explanatory  charge.  Manifestly,  there  was  no  re- 
versible error  in  the  giving  of  this  charge,  in  this  case, 
though  it  might  properly  have  been  refused  on  account 
of  its  possibility  of  misleading. 

Another  of  the  assignments  of  error  is  based  upon 
the  giving  by  the  court  of  the  following  charge:  ^'Mas- 
ter and  servant  do  not  stand  upon  an  equal  footing  even 
when  they  have  equal  knowledge  of  the  danger.  The 
position  of  the  servant  is  one  of  subordination  and 
obedience  to  the  master,  and  he  has  the  right  to  rely 
upon  the  superior  skill  of  the  master,  and  is  not  en- 
tirely free  to  act  upon  his  own  suspicions  of  danger.'' 
This  charge  is  part  of  a  statement  in  Bailey  on  Personal 
Injuries,  quoted  in  full  and  approved  by  this  court  in 
Pioneer  Mining  ct  Mfg.  Co.  v.  timith,  150  Ala.  ^59,  43 
South.  561,  as  being  in  line  with  the  doctrines  laid 
down  by  this  court  in  Southern  B.  R.  Co.  v.  Guyfon^ 
122  Ala.  2»1,  25  South.  34;  l^o.  Ng.  Co.  v.  Shirhh,  121 
Ala.  4G0,  25  South.  Sll,  7  Am.  St.  Rep.  (>«;  So.  Kg.  Co. 
v.Jfoirrll,  135  Ala.  G48,  34  South.  (J.  The  ccmduding 
part  of  this  (juotaticm,  omitted  from  the  charge  as  re- 
quested, is:  "If  a  servant,  l)eing  ordere<l  into  a  posi- 
tion, ol>eys  and  is  injured,  he  will  not  l>e  held  to  Ih» 
guilty  of  contributory  negligence,  unless  the  danger 
is  so  glaring  tliat  a  i-easonably  prudent  person  would 
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not  have  entered  into  it."  The  proposition  announced 
in  the  charge  as  given,  while  broad  and  general  in  its 
statement,  and,  with  the  concluding  sentence  of  the 
original  omitted,  having  some  tendency  to  mislead,  yet 
it  cannot  be  affirmed  to  constitute  bad  law.  Nor  is  the 
charge  abstract  as  applied  to  some  of  the  testimony  for 
the  plaintiff.  When  considered  in  connection  with 
charges  12,  22,  23,  and  24,  given  at  the  request  of  the 
defendant,  the  jury  could  hardly  have  been  misled  into 
the  belief  that  under  the  law  the  plaintiff  had  an  un- 
qualified right  to  rely  upon  the  superior  skill  or  assur- 
ance of  his  employer  as  to  his  own  safety,  even  if  it 
should  be  conceded  that  the  charge  objected  to  had  a 
tendency  in  that  direction.  Charge  22,  given  for  de- 
fendant, reads :  "The  court  charges  the  jury  that  even 
though  the  mine  foreman  may  have  told  the  plaintiff 
to  place  the  cross-collars  10  feet  apart,  and  the  plain- 
tiff relied  on  such  assurance,  yet,  if  the  jury  believe 
from  the  evidence  that  the  plaintiff  thereafter  was  warn- 
ed, by  falling  rock  or  otherwise,  that  the  roof  was  dan- 
gerous at  the  place  where  he  was  injured,  and  remain- 
ed thereat  or  thereunder  or  dangerously  near  an  obvi- 
ously dangerous  place  for  an  unreasonable  length  of 
time  after  such  warning,  then  you  cannot  find  for  the 
plaintiff  under  any  count  of  the  complaint."  There 
were  several  other  charges  given  along  this  line,  going 
to  show  that  the  law  required  the  plaintiff  to  guard 
against  obvious  dangers,  etc.  No  reversible  error  was 
committed  in  the  giving  of  the  charge  requested  by 
plaintiff.— L.  rf  N.  R.  R.  Co.  v.  Handley,  174  Ala.  593, 
56  South.  539. 

Charge  C  wa»  properly  refused  to  the  defendant,  be- 
cause it  ignores  the  question  of  the  negligence  vel  non 
of  the  plaintiff's  conduct  hypothesized  in  the  charge, 
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and  also  singles  out  and  tends  to  give  undue  promi- 
nence to  a  part  of  the  evidence. 

Furthermore,  the  proposition  embraced  in  this  charge 
is  substantially  covered  by  other  charges  given  at  de- 
fendant's request. 

Nor  was  there  any  reversible  error  in  refusing  to 
give  charge  "E,"  which  was  to  the  effect  that  "plain- 
tiff is  presumed  to  know  of  the  result  of  natural  laws 
and  dangers  and  that  unsupported  rocks  are  liable  to 
fall."  There  is  a  misleading  tendency  in  this  charge. 
From  it  the  jury  might  well  have  understood  the  court 
to  charge  them  that  as  a  matter  of  law  the  plaintiff  was 
presumed  to  know  that  the  rock  which  fell  upon  him 
was  liable  to  so  fall,  when,  under  the  evidence,  this  was 
a  question  for  the  jury;  and,  moreover,  the  testimony 
for  the  plaintiff  tended  to  show  that  that  part  of  the 
roof  which  fell  was  supported  in  accordance  with  the 
orders  of  the  defendant's  foreman,  and  that  the  sup- 
ports were  by  such  orders  placed  so  far  apart  as  to  ren- 
der the  roof  unsafe,  and  that  by  reason  of  this  the  fall- 
ing of  the  rock  upon  plaintiff  resulted. 

Appellant  insists  that  the  affirmative  charge  should 
have  been  given  in  favor  of  the  defendant  under  both 
counts,  basing  its  insistence  mainly  upon  the  alleged 
contributory  negligence  of  the  plaintiff.  We  are  of 
the  opinion  that  the  case  was  one,  under  all  of  the  evi- 
dence, to  be  submitted  to  the  jury  on  the  question  of 
contributory  negligence.  The  evidence  in  this  respect 
was  in  conflict. 

We  cannot  agree  that  the  appellant  is  right  in  its 
contention  as  to  the  alleged  error  of  the  court  in  over- 
ruling the  motion  for  a  new  trial.  There  is  undoubted- 
ly considerable  evidence  supporting  the  appellant's  the- 
ory of  the  case,  but  the  same  may  be  said  as  to  the 
plaintiff's  contentions.     The  issues  were  very  properly 
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submitted  to  a  jury  to  determine  upon  a  consideration  of 
all  of  the  evidence  in  the  case,  and  we  would  not  be  jus- 
tified in  setting  aside  that  determination.  We  will  not 
unduly  lengthen  this  opinion  by  a  detailed  statement  of 
the  evidence.  It  has  had  careful  consideration.  We 
will  briefly  observe  that,  while  there  was  considerable 
evidence  tending  to  show  contributory  negligence  and 
assumption  of  risk,  yet  the  evidence  adduced  by  the 
plaintiff  tended  to  show  that  he  was  engaged  in  his 
employment  by  the  defendant  in  widening  a  mine  entry 
and  placing  supports  therein,  so  that  the  same  might 
be  used  for  a  side  track;  that  he  was  putting  up  the 
permanent  props  under  the  direction  and  supervision 
of  the  mine  foreman,  one  McGinnis,  at  distances  of  5 
feet  apart,  a  distance  that  plaintiff  thought  safe;  that 
these  props  or  cross-collars  were  made  of  10  x  10  tim- 
bers, two  upright  at  either  side  and  one  cross-piece 
overhead  supporting  the  top  or  roof;  that  said  fore- 
man then  ordered  him  to  put  such  cross-collars  10  feet 
apart,  as  being  more  economical;  that  he  had  placed 
one  cross-collar  10  feet  beyond  the  last  one,  as  direct- 
ed, at  the  time  of  the  injury;  that  he  was  working  10 
feet  beyond  that,  marking  out  a  hitch  for  another  prop, 
when  he  pulled  out  a  small  rock  with  his  pick,  then  a 
small  rock  fell,  which  he  got  out  of  the  way  of;  that 
he  then  started  back  to  the  last  cross-collar,  making 
his  way  back  to  the  side  track  where  his  timbers  were, 
and,  noticing  that  one  of  the  uprights  was  a  few  inches 
out  of  line,  he  stooped  to  shove  it  back  in  place,  as  he 
passed,  but  did  not  move,  and  he  had  gone  perhaps 
two  steps,  when  the  large  rock  fell  on  him  from  the  roof 
between  the  last  two  props  that  were  10  feet  apart  pro- 
ducing his  injuries.  There  was  also  evidence  tending  to 
shoAv  that  it  was  not  safe  to  place  the  props  10  feet 
apart.     Plaintiff  testified  that  in  doing  his  work  he 
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was  to  make  the  roof  safe,  but  that  he  was  to  do  it  ac- 
cording to  orders. 

With  this  evidence  before  the  court,  the  case  was 
properly  submitted  to  the  jury.  It  cannot  be  said  from 
the  evidence  as  a  matter  of  law  that  the  danger  was  so 
obvious  as  to  require  the  servant  to  desist  from  his 
work  or  presence  at  the  place  of  the  injury;  under  all 
the  evidence,  there  being  considerable  conflict  therein, 
that  was  a  question  for  the  jury. — L.  d  N.  R.  R.  Co.  v. 
HandUy,  174  Ala.  593,  56  South.  539;  Pioneer  Mining 
d  Mfg.  Co.  V.  Smith,  150  Ala.  356,  43  South.  561;  So. 
Ry.  Co.  V.  Guijton,  122  Ala.  231,  25  South.  34.  Ap- 
plying the  principles  of  law  to  the  facts  of  each  par- 
ticular case,  we  are  unable  to  detect  anything  in  the 
cases  cited  by  appellant  which  are  in  conflict  with  our 
holding  in  the  instant  case.  See  1  Labatt  on  Master 
&  Servant,  §§  438,  439,  440;  2  Labatt  on  Master  &  Serv- 
ant, §  650. 

We  find  no  error  in  the  record. 

Affirmed. 

Simpson^  Anderson,  Saybb,  and  Sombbvillb,  JJ., 
concur. 


Black  17.  Roden  Coal  Co. 

Damages  for  Death  of  Servant. 

(Decided  April  16,  1912.    Rehearing  denied  June  29,  1912. 
59  South.  497.) 

1.  Master  and  Servant;  Injury  to  Servant;  Contributory  Negli- 
gence; Plea. — Where  the  action  was  for  the  death  of  a  miner  by  a 
fall  of  a  portion  of  a  roof,  a  plea  alle^ng  that  decedent  was  informed 
of  the  condition  of  the  roof  at  the  place  of  the  alleged  injury,  and 
with  such  knowledge,  and  knowing  that  the  roof  was  liable  to  fall 
at  any  moment,  negligently  placed  himself  under  the  same  and  was 
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injured;  and  another  plea  alleging  that  decendent  was  guilty  of 
negligence  which  proximately  contributed  to  his  alleged  injury,  in 
that,  with  knowledge  that  a  part  of  the  top  of  the  mine  was  loose, 
and  was  in  danger  of  falling,  and  that,  should  the  same  fall  when 
he  was  under  or  dangerously  near  the  same,  injury  would  result  to 
him,  yet  he  nevertheless  went  under,  or  dangerously  near  the  same 
whereby,  and  as  a  proximate  consequence  of  which,  he  was  struck 
and  injured,  was  each  definite  and  certain,  and  sufficient  as  pleas 
of  contributory  negligence. 

2.  Same. — Where  the  action  was  for  the  death  of  a  miner  by  a 
fall  of  a  portion  of  the  roof  of  the  mine,  a  plea  alleging  that  decedent 
knew  of  the  existence  of  the  alleged  defective  roof,  and  at  the  time 
of  the  alleged  injury,  it  was  his  duty  to  remedy  such  defect,  which 
duty  he  negligently  failed  to  perform,  and  as  a  proximate  conse- 
quence thereof  was  injured,  was  not  subject  to  demurrer  on  the 
ground  that  it  failed  to  allege  that  the  decedent  n^ligently  or 
voluntarily  did  anything  or  failed  to  do  anything  which  was  the 
proximate  cause  of  his  death,  or  that  it  did  not  aver  that  it  was 
decendent's  duty  to  see  that  the  part  of  the  roof  which  fell  was  in 
a  safe  condition,  or  on  any  other  ground  of  demurrer  filed  thereto. 

(Dowdell,  C.  J.,  and  Anderson,  J.  ,  dissent  in  part.) 

Appeal  from  Bibb  Circuit  Court. 

Heard  before  Hon.  B.  M.  Miller. 

Action  by  J.  E.  Black  as  administrator  against  the 
Roden  Coal  Company  for  damages  for  death  of  his  in- 
testate while  engaged  in  the  service  or  employment  of 
the  defendant.  Judgment  for  defendant  and  plaintiff 
appealed.    Affirmed. 

The  complaint  states  a  cause  of  action  under  sub- 
division 1,  and  avers  the  negligence  to  have  been  a  de- 
fect in  the  condition  of  the  ways,  works,  machinery, 
etc.,  connected  with  or  used  in  the  business  of  the  de- 
fendant, which  consisted  in  a  portion  of  the  roof  of 
defendant's  mine  being  defective,  w^hich  defect  had  not 
been  discovered  or  remedied,  etc.  The  pleas  are  as  fol- 
lows: C.  The  plaintiff's  intestate  knew  of  the  exist- 
ence of  the  alleged  defective  roof,  and  at  the  time  of  the 
alleged  injury  it  was  the  duty  of  the  intestate  to  rem- 
edy such  defective  condition,  and  which  said  duty  in- 
testate to  remedy  such  defective  condition,  and  which 
said  duty  intestate  negligently  failed  to  perform  and 
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as  a  proximate  consequence  thereof  was  injured.  The 
demurrers  to  plea  C.  were  as  follows:  1.  The  contribu- 
tory negligence  attempted  to  be  averred  in  said  plea  is 
alleged  as  the  mere  conclusion  of  the  pleader.  2.  There 
are  no  facts  alleged  in  said  plea  to  which  the  law  at- 
taches as  a  conclusion  contributory  negligence  upon 
the  part  of  the  plaintiff.  3.  The  allegation  of  said  plea 
are  made  in  the  alternative.  4.  Said  plea  avers  more 
than  one  defense.  5.  Said  plea  is  duplex.  6.  Said  plea 
is  multifarious.  7.  The  contributory  negligence  aver- 
red in  said  plea  is  not  averred  to  have  been  the  proxi- 
mate cause  of  the  injury  complained  of  in  the  com- 
plaint. 8.  It  does  not  appear  from  the  allegations  of 
said  plea  that  the  contributory  negligence  averred  there- 
in was  a  proximate  cause  of  the  death  of  plaintiff's  in- 
testate. 9.  It  is  not  alleged  in  said  plea  that  plaintiff's 
intestate  knew  that  a  part  of  said  roof  was  in  danger 
of  falling.  10.  It  is  not  alleged  in  said  plea  that  plain- 
tiff's intestate  knew  of  the  defects  alleged  in  the  com- 
plaint and  of  the  danger  arising  out  of  the  defect  which 
said  plea  charges,  or  attempts  to  charge  him  with  knowl- 
edge of.  13.  It  does  not  appear  from  the  allegations  of 
said  plea  how  near  plaintiff's  intestate  allowed  him- 
self to  be  to  said  part  of  the  top  of  said  mine.  14.  It 
does  not  appear  from  said  plea,  except  by  way  of  the 
mere  conclusions  of  the  pleader,  that  plaintiff's  intes- 
tate negligently  allowed  or  caused  himself  to  be  under 
or  in  dangerous  proximity  to  a  part  of  the  top  or  roof 
of  said  mine.  15.  It  is  not  averred  in  said  plea  that 
plaintiff's  intestate  went  under  or  near  said  part  of  the 
top  or  roof  of  said  mine.  16.  It  is  not  alleged  in  said 
plea  that  plaintiff's  intestate  voluntarily  went  under 
or  near  said  part  of  the  top  of  said  mine,  or  roof.  17. 
It  is  not  averred  in  said  plea  that  plaintiff's  intestate 
knew  that  said  part  of  the  top  or  roof  of  said  mine  was 
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in  danger  of  falling.  18.  It  is  not  alleged  in  said  plea 
that  plaintiff's  intestate  was  charged  with  the  duty 
to  remedy  said  defect  or  that  he  created  the  same.  19. 
It  is  not  alleged  in  said  plea  that  plaintiflPs  intestate 
committed  the  negligent  act  causing  the  death  com- 
plained of.  20.  It  is  not  alleged  in  said  plea  that  plain- 
tiflPs  intestate  negligently  went  under  said  roof  of  said 
mine.  21.  It  is  not  alleged  in  said  plea  that  the  dan- 
ger of  said  roof  or  top  of  said  mine  falling  was  of  such 
a  degree  as  would  deter  one  in  the  exercise  of  ordinary 
care  and  prudence  from  incurring  the  same.  22.  It  is 
not  alleged  in  said  plea  that  plaintiflPs  intestate  assum- 
ed any  risk  by  going  under  said  roof  of  said  mine  or 
that  said  risk  was  of  such  a  degree  of  danger  as  would 
deter  one  in  the  exercise  of  ordinary  care  and  prudence 
from  incurring  the  same.  23.  It  is  not  alleged  in  said 
plea  that  plaintiflf's  intestate  voluntarily  went  under 
said  roof  with  the  knowledge  that  the  same  would  like- 
ly or  probably  fall  upon  him  while  he  was  thereunder. 
24.  It  is  not  alleged  in  said  plea  that  plaintiflTs  intes- 
tate went  under  said  part  of  the  top  or  roof  of  said 
mine  with  the  knowledge  that  the  same  was  likely  to  or 
probably  would  fall  upon  him.  25.  It  does  not  appear, 
except  as  a  mere  conclusion  of  the  pleader,  how  near 
intestate  went  to  said  part  of  said  top  or  roof  of  said 
mine.  26.  It  is  not  alleged  in  said  plea  that  plaintifiTs 
intestate  negligently  or  voluntarily  did  anything  or 
failed  to  do  anything  which  was  the  proximate  cause 
of  his  death.  27.  Said  plea  does  not  aver  that  it  was 
plaintiflf's  intestate's  duty  to  see  that  the  part  of  the 
top  or  roof  of  said  mine  which  fell  upon  him  was  in 
safe  condition.  28.  Said  plea  confesses  the  negligence 
alleged  in  the  complaint,  and  avei*s  no  facts  sufficient  in 
law  to  avoid  liability  for  the  same.  29.  Said  plea  does 
not  aver  that  it  was  plaintiflf's  intestate's  duty  to  see 
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that  said  part  of  the  top  or  roof  of  said  mine  was  in 
proper  condition. 

Plea  D.  is  as  follows:  That  plaintiff's  intestate. was 
informed  of  the  condition  of  the  roof  of  said  mine  at 
the  place  of  the  alleged  injury,  and  with  said  knowl- 
edge, and  knowing  that  the  same  was  liable  to  fall  at 
any  moment,  negligently  placed  himself  under  the  same 
and  was  injured.  Plea  5.  Defendant  says  that  plain- 
tiff's intestate  was  himself  guilty  of  negligence  which 
proximately  contributed  to  his  alleged  injury,  and  that 
said  negligence  consisted  in  this;  plaintiff's  intestate, 
with  knowledge  that  a  part  of  the  top  or  roof  of  said 
mine  was  loose  and  was  in  danger  of  falling,  and  with 
knowledge  that  should  the  same  fall  when  he  was  under 
or  dangerously  near  same,  injury  would  result  to  him, 
nevertheless  said  intestate  negligently  went  under  or 
dangerously  near  the  same,  whereby  and  as  a  proximate 
consequence  of  which  said  roof  or  top  of  said  mine  fell 
upon  him  and  so  injured  him  that  he  died.  The  demur- 
rers filed  to  Pleas  0.  were  also  filed  to  the  other  pleas 
with  some  additional  grounds  not  necessary  to  be  here 
set  out. 

Denson  &  Dbnson,  for  appellant.  The  court  improp- 
ly  overruled  demurrers  to  plea  5. — So.  Ry.  v.  Shelton, 
136  Ala.  208;  K.  C.  M.  &  B.  v,  Thornhill,  141  Ala.  234; 
Western  Ry.  v.  Russell,  144  Ala.  153 ;  8.  S.  8.  &  I.  Co. 
V.  Hutchinson,  144  Ala.  288;  A.  G.  8.  v.  McWhorter, 
156  Ala.  281;  Mobile  Elec.  Co.  v.  8anges,  169  Ala.  356. 
A  plea  should  be  positive,  and  should  be  stated  ac- 
cording to  its  legal  effect. — H.  A.  &  B.  v.  Dusenberry, 
94  Ala.  418;  8o.  Ry.  v.  Bunt,  131  Ala.  596.  Under  any 
system  of  practice,  a  pleading  is  bad,  when  it  states  ma- 
terial facts  in  the  alternative.— 6  Cyc.  P.  &  P.  268.  To 
have  proven  one  alternative  when  another  was  alleged 
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would  have  constituted  the  variance  as  would  have  been 
the  case  to  have  alleged  one  and  proven  another. — ^Au- 
thorities supra.  The  court  was  in  error  in  overruling 
demurrers  to  plea  C. — ^Authorities  supra,  and  S.  8.  8. 
d  I.  Co.  V.  Smith,  166  Ala.  447;  Oshorn  v.  Ala.  8.  d  W. 
Co.,  135  Ala.  575;  So.  Ry.  v.  Branyon,  39  South.  165; 
Creola  L.  Co.  v.  Mills,  149  Ala.  482;  Evans  v.  A.  G. 
Syrup  Co.,  56  South.  529;  Mascot  C.  Co.  v.  Garrett,  156 
Ala.  297 ;  Tutwiler  C.  C.  d  I.  Co.  v.  Farrington,  144  Ala. 
166;  U.  8.  C.  I.  P.  d  F.  Co.  v.  Granger,  55  South.  245. 
The  court  was  in  error  in  overruling  plaintiflPs  demur- 
rer to  plea  D. — Bear  Creek  M.  Co.  v.  Parker,  134  Ala. 
301;  B'ham  F.  d  M.  Co.  v.  Gross,  97  Ala.  222;  New  G. 
C.  d  C.  Co.  V.  Kilgore,  162  Ala.  654;  R.  C.  Mfg.  Co.  v. 
Hamlin,  144  Ala.  213;  Pioneer  M.  d  M.  Co.  v.  Smith, 
150  Ala.  358;  B.  M.  d  C.  Co.  v.  Skelton,  149  Ala.  472; 

B.  R.  d  E.  Co.  V.  Allen,  99  Ala.  369. 

Lavender  &  Thompson^  for  appellee.  Plea  5  is  am- 
ply supported  by  the  case  of  Merriweather  v.  Sayre  M. 
d  M.  Co.,  161  Ala.  441,  and  cases  there  cited.  In  con- 
struing pleas,  they  must  be  considered  in  connection 
with  the  allegation  of  the  complaint  to  which  the  plea 
is  addressed,  and  when  so  considered,  plea  5  and  the 
other  pleas  are  clear,  concise  statements  of  the  facts, 
and  not  the  averment  of  legal  conclusion. — Pace  v.  L.  d 
N.,  166  Ala.  519;  Brown  v.  8.  L.  d  8.  F.  R.  R.  Co.,  133 
Ala.  279.  Plea  D  was  not  subject  to  the  demurrers  in- 
terposed.— Oakley  v.  Howison,  118  Ala.  215;  New  C. 

C.  d  C.  Co.  V.  Kilgore,  162  Ala.  642;  Stewart  v.  8.  8. 
d  I.  Co.,  170  Ala.  544 ;  Zimmerman  v.  Hill  Creek  C.  Co., 
170  Ala.  553;  So  Ry.  v.  McGowan,  149  Ala.  452.  On 
these  authorities,  the  other  pleas  must  be  held  good. 

ANDERSON,  J.— Plea  C  was  defective,  and  was  sub- 
ject to  the  plaintiff's  demurrer.     It  sets  up  no  facts 
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showing  negligence  on  the  part  of  the  plaintiff's  intes- 
tate proximately  contributing  to  his  injury  or  death. 
It  may  have  been  his  duty  to  remedy  the  defect,  yet  his 
failure  to  repair  could  not,  in  and  of  itself,  proximate- 
ly contribute  to  his  injury.  It  does  not  charge  him  with 
any  negligence  in  placing  himself  in  a  position  of  dan- 
ger, but  seeks  to  preclude  a  recovery  upon  the  sole 
reason  that  the  intestate  negligently  failed  to  remedy 
the  defect,  as  it  was  his  duty  to  do,  and  after  knowl- 
edge of  the  defective  condition  of  the  roof.  He  is  not 
charged  with  negligently  placing  himself  within  the 
zone  of  danger,  and,  from  aught  that  appears  from  the 
said  plea,  except  by  way  of  a  remote  conclusion,  the  in- 
testate's failure  to  remedy  the  defect  was  not  the  prox- 
imate cause  of  his  death.  Moreover,  the  plea  charges  a 
mere  knowledge  of  the  defect,  and  not  of  the  danger, 
and  which  renders  it  bad,  either  as  a  plea  of  con- 
tributory negligence  or  assumption  of  risk. — Mascot 
Coal  Go,  V.  Garrett,  156  Ala.  297,  47  South.  149;  So, 
R.  R.  Co.  17.  McGowan,  149  Ala.  440,  43  South.  378; 
So.  Cotton  Oil  Co.  v.  Walker,  164  Ala.  33,  51  South. 
169;  Tuttviler  Co.  v.  Farrington,  144  Ala.  157,  3?  South. 
898. 

Pleas  5  and  D  are  good  pleas  of  contributory  negli- 
gence, and  were  not  subject  to  the  plaintiff's  demurrers, 
and  which  were  properly  overruled  by  the  trial  court. 
They  charge  that  the  intestate  went  under  or  danger- 
ously near  the  roof  with  a  knowledge,  not  only  of  the 
defect,  but  with  a  knowledge  and  appreciation  of  the 
danger,  and  the  contributory  negligence  as  therein  set 
up  could  hardly  be  more  definite  or  explicit. 

Affirmed. 

All  the  Justices  concur  as  to  pleas  5  and  D;  but  a 
majority  are  of  opinion  that  plea  C  was  either  good,  or 
was  not  subject  to  the  grounds  of  demurrer  assigned 
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thereto,  whether  good  or  not,  and  that  the  case  should 
be  affirmed. 

Simpson,  McClbllan,  Mayfibld,  Sayre,  and  Sombr- 
viLLB,  JJ.,  concur.  Dowdbll,  C.  J.,  and  Anderson,  J., 
dissent. 


Hull  17.  Wimberly  &  Thomas  Hdw.  Co.,  et  al. 

Damage  for  Death  of  Servant. 

(Decided  May  30th,  1912.    Rehearing  denied  June  29,  1912. 
59  South.  568.) 

1.  Death;  Right  of  Action;  Injury  to  Servant.— Under  section  3912, 
Code  1907,  no  one  save  the  administrator  can  maintain  an  action  for 
the  death  of  a  servant  resulting  from  injuries  received  while 
engaged  in  his  employment. 

2.  Same;  Successive  Actions. — Construing  sections  2485,  2486,  and 
3912,  Code  1907,  it  is  held  that  as  the  purpose  of  section  2485  was 
merely  to  extend  the  right  already  lodged  in  the  personal 
representative,  to  the  parents,  a  parent  who  liad  recovered  under  that 
section  cannot  recover  as  the  personal  representative  under  the  Em- 
ployer's Liability  Act  although  the  damages  under  section  2485  are 
punitive,  and  those  under  the  Employers'  Liability  Act  compensatory. 

3.  Appeal  and  Error;  Review;  Demurrer. — Where  the  assignment 
of  error  is  as  to  the  overruling  of  plaintiff's  demurrer  to  defendant's 
plea,  and  the  plea  was  good  as  to  some  of  the  counts  of  the  com- 
plaint, the  assignment  is  not  sustained. 

(Dowdell,  C.  J.,  and  McClellan,  J.,  dissent.) 

Ai^PEAL  from  Birmingham  City  Court. 

Heard  before  Hon.  H.  A.  Sharpb. 

Action  by  William  J.  Hull  as  administrator  of  the 
estate  of  Charlie  Hull,  deceased,  against  the  Wimber- 
ly &  Thomas  Hardware  Company,  and  others,  for  dam- 
ages for  the  death  of  his  intestate.  From  a  judgment 
for  defendant  plaintifif  appeals.     Affirmed. 

Allen  &  Bell,  for  appellant.  The  point  at  issue  is 
whether  or  not  a  recovery  by  a  father  under  section 
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2485,  Code  1907,  for  the  death  of  his  child  is  a  bar  to  a 
recovery  by  him  as  administrator  under  section  3912, 
C!ode  1907.  The  damages  recoverable  under  the  Homi- 
cide Act  are  punitive. — 8.  &  N.  R.  R.  Co,  v.  Sherer,  58 
Ala.  672;  8.  d  N.  v.  8ullivan;  59  Ala.  272;  Freeman's 
Case,  97  Ala.  289;  8ander's  Case,  98  Ala.  293;  A.  G.  8. 
t?.  Burgess,  116  Ala.  509.  The  damages  recoverable 
under  the  Employer's  Liability  Act  are  compensatory. 
— Thompson's  Case,  91  Ala.  496;  C.  F.  Co.  v,  Bennett, 
144  Ala.  184.  The  proposition  is  clear  that  the  dam- 
ages recoverable  under  the  common  law  action  by  a 
party  for  injuries  to  a  minor  child  not  resulting  in  death 
were  compensatory  only,  and  that  section  2485,  applies 
only  in  case  death  results  when  the  damages  become 
punitive.— Bwbee  v.  B,  R.  L.  &  P.  Co,,  140  Ala.  276; 
Reeves  v.  Anniston  Knitting  Mills,  154  Ala.  565;  B,  R. 
L.  &  P.  Co.  V.  Chastain,  158  Ala.  428;  B,  R.  L,  &  P.  Co, 
17.  Baker,  161  Ala.  135.  The  sole  purpose  of  section 
3912  is  to  compensate  the  deceased  employee's  heirs  at 
law,  and  if  such  an  action  is  barred  by  the  suit  of  a 
parent  under  section  2485,  then  the  damages  recover- 
able are  for  his  sole  benefit  and  he  may  receive  and  re- 
ceipt for  them  in  defiance  of  his  administrator. — Ward 
V.  White,  157  Ala.  340.  Under  section  3912,  no  one 
but  the  administrator  can  sue,  and  it  appears  well  set- 
tled that  the  fact  that  deceased  was  a  minor  is  imma- 
terial so  far  as  the  rights  of  the  administrator  to  sue 
under  this  section  of  the  Code. — 8tewart  v,  L,  c6  N., 
83  Ala.  493;  C.  d  W.  Ry.  Co.  v,  Bradford,  86  Ala.  574; 
Lovell  V.  DeBardelahen,  90  Ala.  13;  Williams  v,  8.  ct 
N.  R.  R.  Co.,  91  Ala.  635;  L.  &  N,  v.  Trammell,  93  Ala. 
350;  T.  C.  d  I.  V.  Herndon,  100  Ala.  451;  Ala.  Mid.  r- 
Bailey,  112  Ala.  216;  Ex  parte  L.  d  N.,  124  Ala.  547. 
The  situation  here  is  strongly  similar  to  that  present- 
ed in  the  case  of  T.  C.  I.  d  R.  R.  Co.  v.  Herndon,  supra. 
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The  plea  is  not  good  as  a  plea  of  former  recovery  or 
accord  and  satisfaction. — Oilreath   v,   Jones,   66   Ala 
129;  9  Enc.  P.  &  P.  626. 

Cabaniss  &  BowiB^  for  appellee.  Where  a  section  is 
embodied  in  two  Codes  without  a  change  giving  the 
parent  or  personal  representative  the  right  to  sue  for 
the  death  of  a  minor,  it  is  a  legislative  adoption  of 
the  construction  placed  thereon. — Richmond  d  D.  R.  R, 
Co.  V.  Freeman,  97  Ala.  296.  This  authority  is  direct- 
ly applicable  to  the  question  here  under  consideration. 
Under  the  statute  as  found  in  the  Code  only  one  action 
can  be  maintained  for  the  death  of  an  employee  who 
is  a  minor.— Sction  2485,  Code  1907 ;  Lovell  v.  DeBar- 
delaben  C.  d  /.  Co.,  90  Ala.  13;  Williams  v.  8.  d  N. 
Ala.  R.  R.  Co.,  91  Ala.  635;  A.  G.  S.  v.  Robinson,  141 
Ala.  325;  A.  C.  8.  v.  Burgess,  116  Ala.  509;  8o.  Ry.  v. 
Shipp,  53  South.  150. 

SIMPSON,  J. — This  action  is  brought  by  the  appel- 
lant, as  administrator  of  the  estate  of  Charlie  Hull,  de- 
ceased, for  the  death  of  said  Charlie  Hull,  under  the 
Employer's  Liability  Act  (Code  1907,  §§  3910-3913), 
with  counts  also  on  the  common-law  liability.  The  de- 
fendants filed  a  plea  alleging  that  William  J.  Hull,  the 
plaintiff  in  this  case,  who  is  also  the  father  of  the  de- 
ceased, Charlie  Hull,  who  at  the  time  of  his  death  was 
a  member  of  the  family  of  said  William  J.  Hull,  had 
previously  brought  suit  against  the  defendant  in  this 
case  for  damages  for  the  death  of  his  said  minor  son,  in 
which  he  recovered  a  judgment,  which  has  been  fully 
paid.  The  complaint  in  the  former  case,  and  the 
amendment  thereto,  are  attached  as  exhibits  to  said 
plea,  the  first  count  being  for  employing  the  plaintiff's 
said  son  in  a  hazardous  business,  without  his  consent; 
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the  second,  for  that  his  said  son,  having  been  employed 
without  the  consent  of  the  father,  was  placed  in  a  dan- 
gerous and  hazardous  place  to  work,  to  wit,  at  or  near 
an  unguarded  elevator  shaft,  and,  though  inexperienc- 
ed, was  not  warned  of  the  danger,  so  that  he  fell  there- 
in and  was  killed.  Each  of  these  counts  claimed  for 
lost  services.  The  third  count  alleged  that  plaintiff's 
minor  son  was  in  the  service  or  employment  of  the  de- 
fendant, and  that  the  injury  resulted  from  the  failure 
of  the  defendant  to  provide  a  safe  place  for  him  to 
work.  The  fourth  count  also  alleged  that  said  minor 
son  was  an  employee  and  that  his  death  resulted  from 
the  failure  of  said  defendant  to  properly  guard  the  ele- 
vator shaft.  The  fifth  count  alleged  the  negligence  to 
be  in  the  defendant  company's  agents',  servants',  or  em- 
ployees' willfully,  wantonly,  or  intentionally  allowing 
said  elevator  shaft  to  be  unprotected,  with  knowledge 
that  said  minor  would  probably  be  killed  or  seriously 
injured.  The  sixth  count  alleged  that  the  death  occur- 
red by  reason  of  the  negligence  of  a  person  in  the  service 
or  employment  of  the  defendant,  who  had  superintend- 
ence intrusted  to  him,  etc.  The  court  overruled  a  de- 
murrer to  said  plea,  which  forms  the  basis  for  the  only 
assignment  of  error;  the  plaintiff  having  taken  a  non- 
suit with  bill  of  exceptions,  and  appealed. 

Section  2485  of  our  present  Code  gives  the  right  of 
action  for  the  death  of  a  minor,  caused  by  wrongful 
act,  to  the  father  or  mother,  or,  if  they  fail  to  act  with- 
in six  months,  "the  personal  representative  of  such 
minor  may  sue,  and  in  any  case  shall  recover  such  dam- 
ages as  the  jury  may  assess;  but  suit  by  any  one  of 
them  ♦  ♦  ♦  shall  be  a  bar  to  another  action  either 
under  this  section  or  under  the  succeeding  section." 

The  next  succeeding  section  (2486),  which  gives  the 
right  to  the  personal  representative  to  sue  for  wrong- 
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ful  death,  in  all  cases  where  "the  testator  or  intestate 
could  have  maintained  an  action  *  *  *  if  it  had 
not  caused  death." 

Section  3912,  in  the  chapter  in  our  Code  on  "Em- 
ployer and  Employee,"  provides  that,  if  the  injury  to 
a  servant  or  employee  results  in  death,  his  personal  rep- 
resentative is  entitled  to  maintain  the  action,  and  pro- 
vides that  the  damages  recovered  shall  be  distributed 
according  to  the  statute  of  distributions. 

This  court  has  held  that  the  effect  of  the  Employer's 
Liability  Act  is  to  designate  the  only  person  who  can 
sue  for  the  death  of  an  employee,  to  wit,  the  adminis- 
trator.— Lovell  V.  Deliardelaben  C,  &  /.  Co.,  90  Ala.  13, 
18,  7  South.  756. 

The  appellant  argues  that,  as  the  administrator  is 
the  only  person  who  can  sue  under  the  Employer's  Law, 
and  the  parent  cannot,  a  suit  by  the  parent  cannot  be 
res  judicata  as  to  a  subsequent  suit  by  the  administra- 
tor. 

The  history  of  section  2485  may  furnish  some  light 
on  the  proper  interpretation  of  it.  In  1885  a  general 
act  was  passed  providing  that,  when  personal  injury 
or  death  of  a  minor  was  caused  by  wrongful  act,  the 
father  or  mother,  or  in  case  of  their  death  the  legal  rep- 
resentative, could  maintain  the  action,  "provided,  that 
but  one  suit  shall  be  maintained  for  the  said  injuries 
or  death."  Acts  1884-85,  p.  99.  At  that  time  the  pa- 
rent's common-law  right  of  action  for  injury,  and  the 
Homicide  Act,  were  in  existence,  and  the  Employer's 
Liability  Act  was  before  the  Legislature,  and  passed  a 
short  time  thereafter.  The  writer  is  free  to  confess 
that,  if  it  were  a  new  question,  he  would  be  disposed 
to  hold  that  that  was  a  general  act,  applying  to  all  cases 
of  death  by  wrongful  act ;  but  the  law  is  otherwise,  as 
above  stated,  to  the  effect  that  it  did  not  confer  the 
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right  on  the  parent  to  sue  under  the  Employer's  Act. 
Nevertheless,  the  proviso  is  clear  to  the  effect  that  while 
an  administrator  might,  before  the  passage  of  the  act, 
sue  under  the  Homicide  Act  and  under  the  Employer's 
Act,  yet  the  Legislature  now  confers  the  right  of  ac- 
tion on  the  parent  first,  next  on  the  administrator,  "pro- 
vided that  but  one  suif^  (of  any  kind)  "shall  be  main- 
tained for  the  said  injuries  or  death." 

This  act  was  substantially  carried  into  section  2588 
of  the  Code  of  1886,  and  section  26  of  the  Code  of  1896, 
stating,  in  the  place  of  the  words  of  the  proviso,  that 
"a  suit  by  the  father  or  mother,  in  such  case,  is  a  bar 
to  a  suit  by  the  personal  representative."  Then  comes 
our  present  section  2485  of  the  Code  of  1907,  fixing  the 
conditions  under  which  the  personal  representative  may 
sue,  to  wit,  after  the  parents  have  failed  for  six  months 
to  sue,  and  providing  that  a  suit  by  either  shall  bar 
the  other  "either  under  this  section  or  under  the  suc- 
ceeding section. 

As  stated  by  this  court :  "The  sole  purpose  and  eflfect 
of  this  statute  was  to  extend  the  right  already  lodged 
in  the  personal  representative,  to  the  father,  and  in 
certain  contingencies  to  the  mother"  {Lovell  v,  DeBar- 
delaben  C.  d  I.  Co.,  90  Ala.  16,  7  South.  757) ;  and  we 
may  add  that  the  provisos,  in  various  forms,  were  evi- 
dently to  make  it  clear  that  in  thus  conferring  the  right 
on  the  parent  it  should  not  create  a  multiplicity  of  suits 
on  the  same  cause  of  action,  but  the  policy  was  and  is 
that,  as  the  parent  is  supposed  to  be  the  one  having  the 
greatest  interest,  to  let  the  parent  have  the  direction 
and  control  of  the  entire  matter.  If  the  parent  pre- 
fers to  bring  an  action  for  his  own  benefit,  let  him  do 
so ;  if  not,  let  him  turn  it  over  to  the  administrator,  and 
said  administrator  may  then  bring  any  form  of  action 
that  may  seem  best  to  him.     The  last  clause  of  the 
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statute  as  it  now  stands  was  evidently  added  out  of 
abundant  precaution;  inasmuch  as  the  Homicide  Act 
is  (under  our  decisions)  sui  generis,  it  might  be  thought 
that  the  general  rule  of  the  preceding  statute  did  not 
apply  to  it. 

The  appellant  suggests  that  our  decision  in  Williams 
V.  8.  d  N.  Ala.  R.  R.  Co.,  91  Ala.  635,  9  South.  77,  that 
the  damages  in  suits  under  section  2485,  Code  of  1907, 
are  compensatory  only,  is  erroneous;  that  the  damages 
should  be  the  same  as  under  the  succeeding  (Homicide) 
statute.    . 

It  is  true  that  this  court  has  recently  held  that  the 
expression  in  the  Williams  Case  is  a  dictum,  and  not 
binding;  also  that,  in  suits  under  said  section  2485,  the 
damages  are  punitive  and  not  compensatory. — L.  &  2i. 
R.  R.  Co.  V.  Bogue,  177  Ala.  349,  58  South.  392.  The 
writer,  on  careful  examination  does  not  agree  with  the 
conclusion  in  that  case,  because  he  does  not  see  how  the 
remark  in  the  Williams  Case  can  be  said  to  be  dictum, 
when  the  whole  case  was  before  the  court,  and  the  re- 
mark in  question  was  a  part  of  the  instruction  of  the 
court  to  the  court  below  for  the  trial  of  the  case  on 
reversal;  and  because,  also,  after  the  Williafns  Ca^e 
had  been  quoted  with  approval  in  several  other  cases, 
the  statute  has  been  readopted  with  the  construction  on 
it;  and  also  because,  as  shown  by  the  history  of  this 
section,  it  did  not  originate  in  the  Homicide  Act  at  all, 
but  was  merely  originally,  and  still  is  in  the  Code  mere- 
ly? a  general  act  on  the  subject  of  parties  to  actions,  and 
must  necessarily  apply  to  all  actions  for  wrongful 
death.  If  this  construction  be  given  to  this  act,  then 
it  would  necessarily  follow  that,  when  the  parent  sues 
under  section  2485,  the  damages  recoverable  are  puni- 
tive, and  not  compensatory    (which    has    never    been 
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held),  as  the  parent  is  given  the  same  right  of  action 
as  the  administrator. 

In  the  opinion  of  this  writer  the  mistake  was  in  the 
first  decision  under  the  Homicide  Act,  for  it  is  evident 
that  the  only  meaning  of  the  expression,  that  such 
damages  should  be  recovered  "as  the  jury  may  assess," 
was  that  the  former  statute,  which  limited  the  recovery 
to  f3,000,  was  repealed,  and  the  jury  should  assess  to 
any  amount  recoverable  under  the  general  principles  of 
the  law.  As  said  by  McClellan,  J.,  in  the  case  of  Rich- 
mond d  Danville  Railroad  Company  v.  Freeman,  97 
Ala.  296,  11  South.  802,  "a  too  farreaching  influence 
was  accorded  to  the  title  of  the  act."  The  fact  that  a 
wrong  conclusion  was  arrived  at  under  the  Homicide 
Act  does  not  justify  this  court  in  wrongly  deciding 
as  to  the  effect  of  this  statute,  after  the  court  had  so 
long  acquiesced  in  the  proper  construction. 

But  accepting  the  recent  decision  as  the  conclusion 
of  this  court,  it  does  not  change  the  conclusion  that  the 
plain  purpose  of  the  proviso  is  that  only  one  action  of 
any  kind  shall  be  brought  on  account  of  the  same  death. 
To  hold  that  a  man  may  recover  in  an  action  as  a  fath- 
er, and  immediately  clothe  himself  with  the  attributes 
of  an  administrator  and  recover  again,  would  be  to  per- 
vert the  beneficent  principles  of  the  law  into  a  system  of 
wrong  and  oppression. 

If  the  parents  had  chosen  to  waive  their  right  in  the 
first  instance  and  allow  the  administrator  to  sue,  and 
he  had  sued,  recovered  judgment,  and  collected  it,  it 
would  scarcely  be  contended  that  he  could  take  out  let- 
ters again,  or,  on  the  same  letters,  bring  another  suit 
and  recover.  Neither  can  the  same  person,  by  simply 
changing  his  designation  from  father  to  administrator, 
recover  again.    Having  had  the  option  at  first  to  sue  in 
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either  capacity,  and  having  selected  one,  he  cannot 
now  avail  himself  of  the  other. 

An  inspection  of  the  record  shows  that  in  each  ac- 
tion (the  former  suit  and  this  one)  some  of  the  counts 
in  the  complaint  are  on  the  common-law  liability  and 
some  on  the  Employer's  Liability  Statute. 

The  only  assignment  of  error  in  this  case  is  to  the 
overruling  of  plaintiff's  demurrers  to  defendant's  plea 
"1-A."  The  plea  was  certainly  good  as  to  some  of  the 
counts  of  the  complaint.  Under  such  an  assignment, 
"the  decree  will  be  referred  to  the  cause  of  demurrer 
which  will  support  it,  and  not  to  those  which  would 
render  it  erroneous,  working  a  reversal."  Therefore 
the  assignment  cannot  be  sustained. — Western  Rail- 
way  of  Alabama  v,  Arnett,  137  Ala.  414,  425,  34  South. 
997;  McDonald,  et  al  v.  Pearson,  114  Ala.  630,  641,  21 
South.  534;  Aetna  Insurance  Co.  v.  Lasseter,  153  Ala. 
630,  631,  45  South.  166,  5  L.  R.  A.  (N.  S.)  252;  Rich- 
ard, et  al.  V.  Steiner  Bros.,  152  Ala.  303-305,  44  South. 
562. 

The  judgment  of  the  court  is  affirmed. 

Affirmed.  All  the  Justices  concur,  except  Dowdbll, 
C.  J.,  and  McClellan^  J.,  who  express  their  views. 

MAYFIELD,  J. — I  concur  in  the  affirmance  of  this 
case,  but  for  reasons  different  from  those  expressed  in 
the  majority  opinion. 

At  common  law,  as  is  well  known,  no  civil  action 
would  lie  for  a  wrongful  death.  We  now  have,  and 
have  had  for  a  great  number  of  years,  two  and  only  two 
statutes,  each  authorizing  an  action  for  wrongful  death 
— one  known  as  the  Homicide  Statute  (Code,  §§  2485, 
2486),  and  the  other  as  the  Employer's  Liability  Act 
(Code,  §§  3019-3912). 
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The  chief  and  controlling  distinctions  between  the 
two  are:  First,  that  the  Homicide  Statute  authorizes 
a  recovery  when,  and  only  when,  the  deceased  could 
have  maintained  a  common-law  action  for  the  wrong- 
ful act  had-  it  not  caust^d  death ;  while  the  Employer's 
Act  authorizes  an  action  in  those  cases,  and  in  those 
only,  in  which  the  deceased  servant  could  have  main- 
tained a  statutory  action  against  the  master,  there- 
under, had  death  not  resulted.  Second,  the  damages 
recovered  under  the  former  are  punitive  only,  while 
those  recovered  under  the  latter  are  compensatory  only. 

Thus  it  appears  that  each  statute  has  an  entirely  sep- 
arate and  distinct  field  and  scope  of  operation;  the 
one  authorizing  a  recovery  when  and  only  when  the  de- 
ceased could  have  maintained  a  common-law  action  for 
the  wrongful  act  had  death  not  resulted;  the  other, 
when  and  only  when  the  deceased  could  have  maintain- 
ed the  statutory  action  under  the  Employer's  Liability 
Act  had  death  not  resulted. 

It  was  evidently  never  intended  that  there  should  be 
two  separate  and  distinct  actions  against  the  same  de- 
fendant, for  the  same  wrongful  death.  The  latter  stat- 
ute was  intended  to  reach,  and  did  reach,  cases  which 
were  not  reached  by  the  Homicide  Statute. 

It  is  possible  that  in  some  cases  there  might  be  a  re- 
covery against  the  same  defendant  under  either  stat- 
ute, but  certainly  not  under  both — ^any  more  than  there 
could  be  two  recoveries  by  the  deceased,  for  the  same 
injury,  had  death  not  intervened.  It  may  be  that  a  serv- 
ant can  recover  either  at  common  law  or  under  the  stat- 
ute for  the  same  injury,  but  certainly  he  cannot  recover 
under  both  for  the  same  injury.  For  the  same  reason, 
there  cannot  be  two  recoveries  in  case  the  injury  pro- 
duces death. 
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It  is  Strange  that  the  damages  recoverable  under  one 
statute  should  be  punitive  while  those  recoverable 
under  the  other  are  compensatory;  but  this  has  been 
frequently  explained  by  this  court.  The  Homicide  Stat- 
ute was  first  in  point  of  time,  and  was  construed  to  be 
punitive,  and  had  been  readopted  with  that  construc- 
tion ui>on  it,  and,  while  the  courts  later  doubted  the 
correctness  of  the  interpretation,  they  declined  to 
change  it  after  repeated  readoptions.  This  error  of  con- 
struction, if  such  it  was,  having  been  pointed  out  by 
this  court,  when  the  Employer's  Liability  Act  was  pass- 
ed, and  our  statute  being  taken  practically  without  al- 
teration from  the  English  Employer's  Act  which  had 
been  construed  by  the  English  court  to  be  compensa- 
tory only,  this  court,  following  the  English  court  and 
its  own  judgment — the  statute  being  new  to  our  law — 
construed  it  to  be  compensatory  only.  The  fact  thai 
one  of  the  statutes  is  punitive  and  the  other  compensa- 
tory has  necessarily  led  to  more  or  less  confusion  and 
uncertainty  as  to  whether  or  not  there  could  be  two  or 
more  recoveries  for  the  same  wrongful  death ;  but  it  is 
perfectly  certain,  from  an  examination  of  the  original 
statutes,  and  the  various  amendments  of  each,  that  it 
never  was  intended  by  the  Legislature  that  there  should 
be  two  actions  against  the  same  defendant  for  the  same 
wrongful  death. 

Another  source  of  confusion  has  resulted  from  the 
fact  that  under  the  Homicide  Statute,  if  the  deceased 
was  a  minor,  the  action  is  authorized  to  be  brought 
either  by  the  parent,  under  certain  conditions,  or  by  the 
personal  representative;  while  under  the  Employer's 
Act  the  action  could  be  brought  by  the  personal  rep- 
resentative only.  But  the  statutes,  one  or  both,  have 
never  authorized  two  recoveries — one  by  the  parent  and 
one  by  the  personal  representative,  though  both  could 
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sue  even  at  the  same  time.  If  a  minor  is  killed,  the 
parent  may  sue  under  the  Homicide  Statute,  and  the 
personal  representative  may  sue  under  the  Employer's 
Act ;  but  there  cannot,  or  should  not,  be  two  recoveries 
for  the  same  death,  for  the  reason  that,  if  the  wrongful 
act  had  not  resulted  in  death,  the  minor  could  have 
joined  a  count  declaring  on  his  common-law  right,  with 
another  declaring  on  his  statutory  right;  but  he  would 
not  be  entitled  to  recover  under  both  counts,  though  he 
might  recover  under  either. 

Suppose  the  parent  sue  under  the  Homicide  Statute 
— ^which  is  the  only  one  he  can  sue  under — and  recover : 
This  will  be  a  bar  to  an  action  by  the  administrator,  for 
the  reason  that  the  parent's  action  could  be  defended  by 
showing  liability  only  under  the  Employer's  Act,  under 
which  the  parent  cannot  sue ;  but,  if  the  parent  fail,  it 
is  not  a  bar  to  an  action  under  the  Employer's  Act,  for 
the  reason  that  it  might  have  been  shown  that  if  there 
was  liability  it  was  under  the  Employer's  Act,  and  not 
under  the  Homicide  Act,  which  alone  authorizes  the 
parent  to  sue. 

It  would  probably  be  well  to  authorize  the  parent  to 
sue  under  the  Employer's  Act  just  as  he  is  authorized 
to  sue  under  the  Homicide  Act,  which  would  remove 
this  trouble;  but  this  is  a  question  for  the  Legislature 
and  not  for  the  court. 

The  Homicide  Statute  expressly  makes  an  action  by 
either  the  parent  or  the  personal  representative  a  bar 
to  another  action  by  any  one  of  them  under  either  sec- 
tion of  the  Homicide  Statute.  It  was  unnecessary  to 
make  an  action  by  the  parent  a  bar  to  an  action  under 
the  Employer's  Act,  for  the  reason  that  the  parent 
could  not  sue  under  that  act. 

Brother  Simpson  is  of  the  opinion  that  section  2485 
of  the  Code  confers  a  separate  and  distinct  right  of  ac- 
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tion  from  that  of  the  Homicide  Statute  or  that  of  the 
Employer's  Act.  I  think  he  is  in  error  in  this.  This 
section  is  now,  and  has  ever  been,  nothing  but  a  part  of 
the  Homicide  Statute,  which  authorizes  the  parent  as 
well  as  the  personal  representative  to  sue  in  case  the 
deceased  was  a  minor.  If  section  2485  has  this  effect, 
and  has  no  relation  to,  or  dependence  upon,  the  Homi- 
cide or  the  Employer's  Statute,  then  it  authorizes  a  re- 
covery by  either  the  parent  or  the  personal  representa- 
tive, if  the  death  was  by  a  "wrongful  act,  omission  or 
negligence,"  notwithstanding  the  deceased  could  not 
have  recovered  either  at  common  law  or  under  the  Em- 
ployer's Act,  on  account  of  contributory  negligence,  as- 
sumption of  risk,  or  other  defenses.  In  other  words, 
the  wrong,  fault,  or  contract  even,  of  the  deceased, 
would  be  no  defense  to  the  action  of  either  the  parent 
or  the  personal  representative.  Surely  no  such  result 
was  ever  intended  by  the  Legislature,  any  more  than  it 
was  intended  that  there  should  be  two  or  more  recove- 
ries against  the  same  defendant,  for  the  same  wrong- 
ful death,  notwithstanding  the  defendant  might  have 
been  liable  to  the  deceased  if  death  had  not  resulted, 
either  at  common  law^  or  under  the  statue.  It  often 
happens  that  a  master  may  be  liable  to  a  servant  for  an 
injury,  both  at  common  law  and  under  the  Employ- 
er's Statute,  but  surely  he  would  not  be  entitled  to  two 
recoveries  merely  because  he  could  recover  either  at 
common  law  or  under  the  statute. 

For  the  same  reason,  it  seems  that  there  ought  not 
to  be  two  recoveries  for  the  same  wrongful  death,  even 
though  there  might  be  a  recovery  under  either  the  Hom- 
icide or  the  Employer's  Statute. 

I  concede  that  I  can  see  no  sufficient  reason  why 
the  damages  should  be  punitive  under  one  statute,  and 
compensatory  under  the  other,  nor  why    the    parent 
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should  be  allowed  to  recover  under  the  one  and  not  un- 
der the  other;  but  "Ita  lex  scripta  est.''  A  change  is 
matter  for  the  Legislature,  not  for  the  court. 

McCLELLAN,  J. —  (dissenting.) — The  singla  assign- 
ment  of  error  is  interpreted  as  imputing  unseparated 
error  to  the  trial  court  in  overruling  plaintiff's  demur- 
rer to  plea  1-A,  which  was  addressed  to  each  count  of 
the  amended  complaint,  separately  and  severally.  The 
demurrer  assailed  the  plea  (1-A)  as  an  answer  to  each 
count,  separately  and  severally.  The  judgment  entry 
recites  that  "the  demurrers  to  plea  1-A  to  the  complaint 
as  amended  and  to  each  count  thereof  are  by  the  court 
heard  and  considered,  whereupon,  it  is  ordered  and  ad- 
judged by  the  court  that  the  said  demurrers  be  and 
they  are  hereby  overruled." 

The  court  holds  that,  in  order  to  sustain  the  assign- 
merit  of  error,  there  must  have  been  error  in  overruling 
the  demurrers  to  the  plea  (1-A)  as  an  answer  to  each 
and  every  count  of  the  amended  complaint;  in  other 
words,  the  plea  (1-A)  must  have  been  insufficient  as  an 
answer  to  each  and  every  count  of  the  complaint  as 
amended. 

The  cases  cited  are  not  in  point.  That  of  Western 
Railway  of  Alabama  v.  Arnett  and  that  of  Aetna  In- 
surance Company  v.  Lasseter  concerned  an  unseparated 
assignment  of  error  as  upon  rulings  on  demurrers  to 
distinct  pleas  and  to  distinct  replications,  respectively. 
— McDonald  v.  Pearson  and  Richard  v.  Steiner  con- 
cerned the  accepted  practice  of  referring,  on  appeal,  a 
decree  on  demurrer  to  a  bill  in  equity  to  such  ground 
or  grounds  thereof  as  will  sustain  the  decree.  Here  the 
appellant  avers  in  his  assignment  of  error  that  the  trial 
court  erred  in  overruling  his  demurrer.  It  would  seem 
to  be  certain  that,  if  the  plea,  addressed  to  the  counts, 


Digitized  by 


Googk 


552  SUPREME  COURT  [Vol. 

[Hull  V.  Wimberly  &  Thomas  Hdw.  Co.,  et  al.] 

separately  and  severally,  as  it  was,  was  insufficient  as 
an  answer  to  any  one  of  the  counts  and  the  separately 
and  severally  addressed  demurrer  pointed  out  its  insuf- 
ficiency, the  court  did,  in  fact,  err  to  appellant's  pre- 
judice. . 

As  to  the  substantive  law  of  the  case:  If  I  under- 
stand what  the  ruling  of  the  majority  is,  my  views  are 
not  in  entire  accord  therewith.  If  it  is  ruled  that  an 
action  by  the  parent^  as  authorized  by  Code,  §  2485, 
will  bar  an  action  or  a  recovery  by  the  personal  repre- 
sentative, under  Code,  §  3912,  for  the  death  of  an  intes- 
tate (minor)  which  resulted  from  injury  received  with- 
in the  purview  of  the  Employer's  Liability  Act  (Code, 
§  3910  et  seq),  it  appears  clear  to  me  that  the  process 
of  attaining  that  conclusion  removes,  without  warrant, 
from  Code,  §  2485,  the  words  therein  whereby  the  bar 
prescribed  is  expressly  limited  to  suits  under  that  and 
the  succeeding  sections,  viz.,  2485  and  2486.  The  recov- 
erable damages  under  sections  2485  and  2486  are  puni- 
tive only  {L.  dN.  R.  R.  Co.  v.  Bogue,  177  Ala.  349,  58 
south.  392) ;  and  those  recoverable  under  the  Liability 
Act  (Code,  §  3910  et  seq.)  are  compensatory  only.  The 
parent  cannot  maintain  an  action  under  the  Liability 
Act  for  the  death  of  the  child.  The  right  thereunder  is 
committed  to  the  personal  representative  alone. — Code, 
§  3912 ;  Lovell  v.  DeBardelaben  Co.,  90  Ala.  13,  7  South. 
756.  Aside  from  the  express  restriction  of  the  provis- 
ion for  a  bar,  in  section  2485,  to  suits  under  that  and 
the  succeeding  section  (2486),  which  ought  to  be  con- 
clusive, the  Legislature  would  be  put  in  a  wholly  irra- 
tional attitude  if  it  is  finally  held  that  the  exercise  by 
the  parent  of  his  or  her  right  to  sue  for  the  death  of  the 
minor  child  (who  was,  also,  an  employee)  bars  suit,  by 
the  personal  representative,  under  the  Employer's  Lia- 
bility Act.     The  result  would  be  that,  without  the  re- 
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motest  legislative  suggestion  that  I  can  find,  the  pro- 
vision for  the  bar  in  section  2485  would  operate  to  ex- 
empt the  master  from  liability  except  for  punitive  dam- 
ages ;  would  operate  to  ingraft  upon  the  Employer's  Lia- 
bility Act  an  exception  not  written  into  it,  nor  requir- 
ed to  be  read  into  it  in  order  to  avoid  a  double  recovery. 

The  distinction  between  punitive  damages  and  com- 
pensatory damages  is  universally  recognized.  The  re- 
covery of  one  does  not  include  the  other.  To  allow  the 
parent  to  recover  punitive  damages  for  the  wrongful 
death  of  the  child  is  obviously  a  distinct  matter  from 
the  recovery  of  compensatory  damages  by  the  personal 
representative.  By  section  2485  the  parent  is  given  the 
first  right,  to  be  exercised  in  six  months,  to  bring  his 
or  her  action  for  the  wrongful  death  of  the  child  under 
sections  2485  and  2486.  Before  the  expiration  of  six 
months  the  personal  representative  cannot  maintain  a 
suit  for  the  wrongful  death  of  a  minor  under  sections 
2485  and  2486.  If  the  personal  representative  should 
institute  bis  action  under  those  sections  (2485  and 
2486),  his  complaint,  if  predicated  alone  upon  those 
sections,  could  be  abated  on  seasonable  plea  to  that 
end;  or,  if  he  includes  with  counts  under  the  Employ- 
er's Liability  Act  a  count  or  counts  not  under  the  Lia- 
bility Act,  they  would  be  likewise  subject  to  abate- 
ment. After  six  months  the  stated  right  of  the  parent 
ceases,  and  the  peraonal  representative's  rights  to  sue 
for  the  wrongful  death  and  under  the  Liability  Act 
merge,  and  he  may  join  in  his  cotnplaint  counts  assert- 
ing the  right  to  recover,  for  the  death  of  the  minor  em- 
ployee, under  both  the  Homicide  Act  and  the  Liability 
Act;  or  he  may  rest  his  action  alone  on  the  right  given 
by  the  sections  2485  and  2486. 

Here  the  parent  exercised  his  right  to  sue  for  the 
death  of  the  minor  child.    His  recovery  could  rightfully 
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have  been  of  punitive  damages  only.  If  the  defendant 
permitted  the  parent  (plaintiff)  in  that  suit  to  proceed 
to  judgment  as  upon  counts  declaring  under  the  Lia- 
bility Act,  under  which  the  parent  could  take  no  ben- 
efit or  right,  obviously  the  fault  must  be  attributed  to 
the  defendant's  omission  to  guard  the  recovery  in  that 
action. 

The  distinction  between  a  suit  by  an  individual,  and 
one  by  even  the  same  person  in  a  representative  capac- 
ity only,  is  too  well  grounded  and  accepted  to  admit  of 
a  confusion  thereof.  So  that,  in  this  case,  where  the 
parent  instituted  his  action  within  six  months,  and  re- 
covered for  the  wrongful  death  of  his  minor  child,  the 
personal  representative  is  restricted  in  his  right  to  the 
action  authorized  by  the  Liability  Act. 

To  those  counts  of  the  personal  representative's  ac- 
tion not  declaring  under  the  Liability  Act,  plea  1-A  was 
a  good  answer;  but  to  those  brought  under  the  Liability 
Act  plea  1-A  was  not  an  answer. 

DowDBLL^  C.  J.,  concurs  in  the  opinion  of  McClkl- 
LAN^  eT.,  upon  the  substantive  law  of  the  case. 


Prattville  Cotton  Mills  Co.  v.  McKinney. 

Damage  for  Injury  to  Servant. 

(Decided  May  1(5,  1912.    Rehearing  denied  June  29,  1912. 
59  South.  498.) 

1.  Appeal  and  Etror;  Record;  Qttestiorui  Presented. — ^Where  the 
record  shows  the  filing  of  demurrers  to  the  counts  of  the  com- 
plaint, but  fails  to  show  any  ruling  or  judgment  thereon,  the  court 
on  appeal  cannot  pass  upon  the  sufficiency  of  the  counts,  and  must 
treat  them  as  not  having  been  demurred  to. 

2.  Same;  Presumption. — All  reasonable  intendments  are  indulged 
in  favor  of  (he  ruling  of  tlie  trial  court  on  appeal. 
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3.  Master  and  Servant;  Injury  to  Servant;  Jury  Question. — ^The 
evidence  in  this  case  examined  and  lield  sufficient  to  require  a  sub- 
mission to  the  jury  of  the  question  of  the  master's  liability,  and  the 
contributory  negligence  and  assumption  of  risk  of  the  servant. 

4.  Same;  Defective  Appliance;  Guarding  Machinery. — It  cannot  be 
asserted  as  a  matter  of  law  that  a  master  is  not  liable  for  Injury, 
to  a  servant  caused  by  a  protruding  set  screw  on  a  revolving  shaft. 

5.  Same;  Assumption  of  Risk. — Whether  or  not  a  servant  assumes 
the  risk  where  his  superior  commands  him  to  go  on  with  his  work, 
is  a  question  of  fact  depending  on  the  degree  of  danger  and  the 
extent  of  the  servant's  understanding  of  such  danger. 

6.  Same;  Safe  Appliances. — While  a  master  is  not  required  to 
furnish  the  best  possible  appliances  he  cannot  escape  liability  by 
showing  that  appliances  similar  to  those  used  by  him  are  used  by 
prudent  persons  engaged  in  the  same  business. 

7.  Same;  Evidence. — ^Where  the  action  was  for  injury  to- a  servant 
by  a  protruding  set  screw  on  a  revolving  shaft,  it  was  proper  to 
allow  the  servant  to  testify  as  to  his  knowledge  of  the  dangerous 
character  of  the  machinery  which  injured  him. 

8.  Same. — A  servant  may  show  that  the  accident  in  which  he  was 
injured  was  the  first  one  that  has  happened  to  the  machine  as  such 
testimony  tends  to  show  the  servant's  lack  of  knowledge  of  the 
danger,  and  is  not  Injurious  to  the  master. 

9.  Same;  Contributory  Negligence. — I'nless  it  contributed  to  the 
injury  a  servant's  negligence  will  not  bar  his  recovery  for  such 
injury. 

10.  Witnesses;  Examination;  Leading  Question. — It  is  ordinarily 
within  the  discretion  of  the  trial  court  to  permit  or  to  exclude  lead- 
ing questions. 

11.  Charge  of  Court;  Confusing  or  Misleading. — Where  the  evidence 
was  conflicting  as  to  whether  a  servant  had  been  warned  of  the  dan- 
ger of  a  protruding  set  screw  on  a  revolving  shaft,  and  as  to  whether 
he  had  been  ordered  to  clean  the  machinery  while  in  motion,  a  charge 
asserting  that  although  the  jury  might  believe  that  the  master  was 
guilty  of  negligence  in  failing  to  instruct  the  servant,  yet  if  he  was 
only  instructed  to  clean  the  machinery  without  being  instructed  to 
clean  it  while  in  motion,  and  he  attempted  to  clean  it  while  in 
motion,  and  was  thereby  injured,  when  he  could  have  waited  until 
it  stopped,  judgment  should  be  for  defendant  is  properly  refused 
as  confusing  and  misleading. 

12.  Same;  Assumption  of  Law. — A  charge  assuming  as  a  matter 
of  law  that  it  was  dangerous  to  clean  machinery  while  in  motion  was 
Improper. 

13.  Same;  Assuming  Facts. — Charges  assuming  as  true  that  which 
Is  disputed,  and^that  there  was  no  evidence  of  disputed  facts,  are 
improper. 

14.  Same;  ApplicaMlity  to  Pleading. — Charges  tending  to  limit  the 
recovery  to  part  only  of  the  counts  in  the  complaint,  are  properly 
refused. 

15.  Sam^;  ApplicaMlity  to  Evidence. — Charges  are  properly  refused 
which  Ignore  issues  raised  by  the  evidence. 
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Appeal  from  Autauga  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pearson. 

Action  by  Henry  McKinney,  pro  ami,  against  the 
Prattville  Cotton  Mill  Company  for  damages  for  per- 
sonal injuries  suffered  while  in  defendant's  employ. 
Judgment  for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

The  following  charges  were  refused  to  the  defend- 
ant: A.  "Although  the  jury  may  believe  from  the  evi- 
dence that  the  defendant  was  guilty  of  negligence  by 
failing  to  instruct  the  plaintiff  in  detail  as  to  the  dan- 
ger of  cleaning  off  the  shafting  or  machinery  under 
his  charge,  and  in  his  care,  while  the  same  was  in  mo- 
tion and  the  shaft  was  revolving  at  great  speed,  yet  if 
the  defendant  was  only  instructed  to  clean  the  machin- 
ery and  shafting  without  being  instructed  to  clean  the 
same  while  it  was  in  motion,  or  being  operated,  and  he 
attempted  to  clean  same,  or  wipe  off  the  shafting  with 
loose  waste  or  quantity  of  thread  constituting  this, 
while  the  same  was  in  motion,  and  the  shaft  revolving 
at  great  speed,  and  by  so  doing  got  his  hand  caught, 
and  thereby  sustained  the  injury  complained  of,  when 
he  could  have  waited  until  the  machinery  stopped,  or 
until  after  the  mill  was  shut  down  before  attempting 
to  clean  oflf  the  shafting  or  machinery  in  discharging 
the  duties  of  his  employment,  then  the  jury  must  find 
for  the  defendant."  B.  "The  court  charges  the  jury  that 
the  plaintiff  was  not  instructed  to  wipe  off  the  shaft  or 
machinery  under  his  charge  while  such  machinery  was 
running  or  being  operated  and  shaft  revolving  at  great 
speed."  I.  "The  evidence  fails  to  show  that  either  the 
defendant  or  any  employee  of  the  defendant,  who  had 
authority  to  do  so,  instructed  the  plaintiff  to  clean  off 
the  revolving  shaft  on  which  the  set  screw  was  fasten- 
ed while  revolving  or  in  motion,"     J.  The  same  as  I, 
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with  the  addition :  "And  it  also  fails  to  show  that  the 
plaintiff  did  not  know  that  it  was  dangerous  to  attempt 
to  clean  said  shaft  while  revolving  rapidly."  K.  "There 
is  no  evidence  in  this  case  that  it  was  any  part  of  the 
duty  of  the  plaintiff  to  attempt  to  clean  the  shaft  on 
which  the  set  screw  was  fastened  while  the  same  was 
in  motion."  E.  "The  court  charges  the  jury  that  if  they 
believe  from  the  evidence  the  plaintiff  had  open  to  him, 
in  discharging  the  duty  or  rendering  the  service  which 
he  owed  to  the  defendant,  the  privilege  of  waiting  until 
the  mill  was  shut  down,  or  machinery  was  stopped,  and 
it  would  have  been  safe  and  free  of  danger  in  cleaning 
off  said  machinery  or  shafting  when  stopped,  and  that 
the  plaintiff  instead  of  waiting  until  the  machinery  was 
stopped,  or  mill  shut  down,  attempted  to  wipe  off  said 
machinery  or  shaft  with  loose  waste  while  the  machin- 
ery or  shaft  was  revolving  at  a  great  speed,  and  by  so 
doing  got  his  hand  or  arm  caught,  and  thereby  sustain- 
ed injuries  complained  of,  the  verdict  of  the  jury  should 
be  for  the  defendant."  G.  "I  charge  you,  gentlemen  of 
the  jury,  that  the  evidence  failed  to  show  any  defects  in 
the  condition,  ways,  works,  machinery,  or  plant  of  the 
defendant."  L.  "There  is  no  evidence  in  this  case  that 
it  was  any  part  of  the  duty  of  the  plaintiff  to  attempt 
to  clean  the  shaft  on  which  the  set  screw  was  fasten- 
ed while  the  same  was  in  motion,  and  if  from  the  evi- 
dence the  jury  believe  that  the  plaintiff  attempted  to 
clean  the  shaft  on  which  the  set  screw  was  fastened 
with  waste  while  the  same  was  in  motion  and  rapidly 
revolving,  and  thereby  sustained  injury  complained  of, 
you  should  find  for  the  defendant."  M.  "If  you  believe 
from  the  evidence  that  there  was  a  defect  in  the  con- 
dition of  the  ways,  works,  machinery,  or  plant  of  the 
defendant,  you  cannot  find  for  the  plaintiff,  unless  you 
further  believe  from  the  evidence  that  such  defect  prox- 


Digiti 


zed  by  Google 


558  SUPREME  COURT  [Vol. 

[Prattvllle  Cotton  Mills  Co.  v.  McKinney.] 

imately  contributed  to  the  injury  complained  of."  O. 
"I  charge  you  that  if  you  believe  from  the  evidence 
that  there  were  two  ways  or  methods  known  to  the 
plaintiff  for  performing  his  duties  as  an  employee  of 
the  defendant,  in  cleaning  the  shaft  on  which  the  set 
screws  was,  one  know  to  be  more  dangerous  than  the 
other,  and  that  plaintiff  chose  the  more  dangerous  way 
of  cleaning  same,  then  you  should  find  for  the  defend- 
ant." P.  *^I  charge  you  that  if  there  were  two  ways 
in  which  the  plaintiff'  might  discharge  his  work  for  the 
defendant,  from  the  evidence  in  this  case,  and  that  he 
elected  the  more  dangerous  way,  then  he  cannot  recover 
a  verdict  against  the  defendant  in  this  case."  T.  "If 
the  jury  are  reasonably  satisfied  from  the  evidence  that 
a  person  of  ordinary  intelligence  would  have  known 
that  it  was  dangerous  to  have  attempted  to  wipe  off 
the  piece  of  shafting  on  which  the  set  screw  w-as  fas- 
tened, and  the  plaintiff  did  attempt  to  wipe  off  or  clean 
said  piece  of  shafting  while  revolving  at  high  rate  of 
speed,  he  was  guilty  of  contributory  negligence,  and 
cannot  recover  in  this  case  if  the  injury  was  inflicted 
as  a  proximate  cause  or  result  of  attempting  to  clean 
off  or  wipe  off  said  shaft  while  so  revolving." 

R.  L.  Harmon^  Eugene  Ballard,  and  J.  Manley  Fos- 
ter, for  appellant.  Plaintiff  failed  to  prove  his  case 
as  alleged  in  the  complaint,  and  pleas  1  and  2  were 
each  good  defenses,  for  although  there  may  be  a  safer 
kind  of  set  screw,  the  master  owes  the  servant  no  duty 
to  box  the  pulley  or  shaft  or  to  change  the  set  screw. 
Nooncy  v.  8.  tfc  D.  Cordage  Co,,  36  N.  E.  368;  Donahue 
V.  Washburn  M.  Co,,  4:8  N.  E.  482.  Where  the  danger  is 
patent  no  duty  rests  on  the  master  to  warn  of  the  danger. 
—Worthington  i\  Goforth,  124  Ala.  656.  The  mere  state- 
ment of  plaintiff  that  he  did  not  know  it  was  dangerous 
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cannot  create  an  issue  of  fact. — Richards  v,  Sloss-S.  8. 
it  I.  Co.,  146  Ala.  254;  Peters  v.  So.  Ry.,  135  Ala.  533; 
Sloss-S.  S.  &  I.  Co.  V.  Knowles,  129  Ala.  410.  If  the 
allegation  of  the  complaint  had  corresponded  with  the 
evidence,  it  would  not  have  stated  a  cause  of  action. — 
34  X.  E.  255.  Plaintiff  was  guilty  of  contributory  neg- 
ligence proximately  causing  the  injury  in  attempting  to 
clean  the  shaft  while  it  was  revolving,  as  it  was  open- 
ly and  visibly  dangerous. — Lowe  M.  Co.  v.  Payne,  167 
Ala.  245;  172  Mass.  544.  15  N.  E.  576;  45  N.  W.  474; 
29  Pac.  207 ;  158  Mass,  228,  and  authorities  supra.  De- 
fendant was  entitled  to  the  affirmative  charge  because 
it  undisputedly  appears  that  plaintiff  assumed  the  risk. 
61  C.  C.  477,  and  authorities  cited;  51  U.  S.  74;  113 
N.  Y.  540;  110  Ind.  293;  38  N.  W.  914;  35  N.  E.  458; 
122  U.  g.  189;  147  U.  S.  238;  152  U.  S.  145;  4  Am.  St. 
Rep.  307.  The  risk  was  so  hazardous  and  obvious  as 
not  to  require  instruction  or  warning  on  the  part  of  the 
employer. — Brammer  v.  Pettyjohn,  154  Ala.  616;  Moss 
V.  Mosely,  148  Ala.  86;  115  Ala.  389;  Dresser's  Emp. 
Liab.  96;  L.  c6  2V^.  v.  Wilson,  162  Ala.  558.  Riley  an- 
swered in  response  to  the  question  what  is  a  stran- 
ner  or  stranning  machine,  that  it  was  a  danger- 
ous machine.  The  question  and  answer  were  both  ob- 
jected to  by  defendant,  and  the  court  erred  in  overrul- 
ing it. — L.  d  N.  V.  Bozeman,  110  Ala.  185 ;  Lawrence  v. 
Kaul  L.  Co.,  55  South.  114;  Stravis  v.  SlossSheffield, 
162  Ala.  605.  The  defendant  was  entitled  to  show  that 
no  accident  had  ever  happened  with  this  machine  be- 
fore, although  it  had  been  running  for  twenty-three 
years. — Davis  v.  Kornman,  141  Ala.  479.  Counsel  dis- 
cuss charges  refused  but  cite  no  further  authority  than 
those  cited  above. 

Hill,  Hill,  Whiting  &  Stern,  for  appellee.    Before 
the  court  can  say  that  defendant  was  entitled  to  the 
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aflSrmative  charge  it  must  be  prepared  to  say  either 
that  there  was  no  evidence  to  support  any  count  of 
the  complaint,  or  that  the  evidence  showed  as  a  mat- 
ter of  law  that  plaintiff  was  guilty  of  contributory  neg- 
ligence or  assumption  of  risk,  that  resulted  in  his  in- 
jury. We  insist  that  under  the  evidence  in  this  case 
both  were  jury  questions. — Going  v.  Ala.  8,  d  W.  Co., 
141  Ala.  534;  68  Mich.  305;  25  Ont.  12.  It  was  recog- 
nized that  such  set  screw  was  dangerous  and  had  been 
discarded  in  well  regulated  shops,  its  continued  use  by 
defendant  would  itself  constitute  a  defect. — L.  d  N.  v. 
Binion,  107  Ala.  659;  L.  d  N.  v.  Jones,  130  Ala.  473; 
C.  of  Ga.  V.  Storrs,  169  Ala.  361;  1  LeB.  110.  There 
was  ample  evidence  to  support  counts  4  and  6  of  the 
complaint,  and  to  authorize  a  recovery  thereunder. — 
King  v.  Woodstock  I.  Co.,  143  Ala.  636.  The  same  is 
true  as  to  counts  7  and  8. — Clements  v.  A.  G.  S.,  127 
Ala.  166;  Houston  B.  Co.  v.  Dial,  135  Ala.  168;  So.  Ry. 
V.  McGowan,  149  Ala.  450 ;  Chamberlain  v.  So.  Ry.,  159 
Ala.  171.  There  was  also  ample  evidence  to  support 
counts  9  and  10.  It  must  follow  then  that  plaintiflf 
was  entitled  to  recover  unless  he  was  guilty  of  proxi- 
mate contributory  negligence  or  assumption  of  risk, 
which,  under  the  evidence,  we  insist,  was  a  question 
to  be  determined  by  the  jury,  and  which  could  not  be 
asserted  as  a  matter  of  law. — Wes.  S.  Co.  v.  Bean,  163 
Ala.  263;  So.  Ry.  v.  McGowan,  supra;  Grasselli  C.  Co. 
V.  Davis,  52  South.  35;  Tallassee  F.  M.  Co.  v.  Moore, 
158  Ala.  368  ;L.dN.  v.  Baker,  106  Ala.  631 ;  West  Pratt 
V.  Andrews,  150  Ala.  368.  As  to  the  assumption  of 
risk,  see  So.  Ry.  v.  Howell,  135  Ala.  649;  Bridges  v. 
Tenn.  C.  Co.,  163  Ala.  239;  S.  L.  d  S.  F.  v.  Brantley, 
53  South.  308.  There  was  no  error  in  the  admission  of 
evidence. — St.  L.  v.  Brantley,  supra;  Woodstock  I.  Co. 
V.  Klein,  149  Ala.  399;  Bailey  v.  State,  107  Ala.  153. 
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The  foregoing  discussions  and  citations  of  authority 
demonstrates  that  the  court  was  not  in  error  in  re- 
fusing the  charges  requested. 

MAYFIELI),  J. — This  action  is  brought  by  a  serv- 
ant against  the  master  to  recover  damages  for  personal 
injuries  allege<l  to  have  been  proximately  caused  by 
the  negligence  of  the  master,  or  of  its  servants  or  agents, 
for  which  the  law  holds  the  master  liable. 

The  comphiint  originally  contained  13  counts,  but  it 
was  tried  upon  counts  1,  2,  4,  6,  7,  8,  9,  and  10. 

Counts  1  and  2  were  under  the  first  subdivision  of 
the  Employer's  Liability  Act  (Code  1907,  §  3910),  as 
for  defects  in  the  ways,  works,  machinery,  etc.  Counts 
4  and  6  were  under  the  second  subdivision,  as  for  the 
negligence  of  a  servant  intrusted  with  superintendence, 
while  in  the  exercise  of  such  superintendence.  Counts 
7  and  8  were  based  upon  the  common-law  duty  of  the 
master  to  use  reasonable  diligence  and  care  to  furnish 
the  servant  a  safe  place  in  which  to  work,  and  safe  ap- 
pliances with  which  to  work,  and  to  exercise  care  to 
maintain  the  same  in  a  safe  condition  and  in  repair. 
Counts  9  and  10  were  for  failure  to  warn  the  servant, 
who  was  alleged  to  be  inexperienced,  of  the  dangers  at- 
tending the  performance  of  the  duties  assigned  to 
plaintiff. 

To  these  various  counts  the  defendant  demurred,  but 
the  record  fails  to  show  any  judgment  or  order  or  rul- 
ing on  the  demurrer.  Therefore  we  cannot  pass  upon 
the  suflSciency  of  the  counts,  and  all  must  be  treated  as 
if  not  demurred  to. 

To  these  counts  the  defendant  pleaded  the  general 
issue,  contributory  negligence,  and  assumption  of  risk. 
There  were  many  of  these  pleas.  A  demurrer  to  all  the 
special  pleas  was  interposed,  but  the  judgment  entry 
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shows  no  ruling  thereon.  Moreover,  the  record  proper 
is  in  bad  condition. 

We  are  therefore  required  to  guess  or  to  presume  the 
issues  upon  which  the  case  was  actually  tried,  and  all 
intendments  must  be  indulged  in  favor  of  the  rulings 
of  the  trial  court  on  the  demurrers  to  the  complaint 
and  to  the  special  pleas. 

The  plaintiff  is  a  minor,  between  15  and  16  years  of 
age.  The  defendant  is  a  corporation  engaged  in  the 
operation  of  a  cotton  mill  in  this  state.  The  plaintiff 
was  employed  by  the  defendant,  in  its  business,  and  at 
the  time  of  the  injury  was  engaged  in  the  particular 
business  of  stranner,  and  worked  at  a  stranning  ma- 
chine, which  is  a  part  of  the  machine  for  making  cotton 
rope.  At  the  time  of  his  injury  he  had  been  working 
at  this  particular  machine  only  a  few  days,  less  than 
a  week,  though  he  had  been  employed  in  the  mill  for 
several  years  at  other  and  less  dangerous  work.  The 
stranning  machine  at  which  plaintiff  worked  had  con- 
nected with  it  a  line  of  steel  shafting,  about  14  feet 
long,  on  which  revolved  pulleys  with  belts  for  running 
the  machinery.  This  section  of  shafting  had  an  iron 
band  or  collar  around  it,  through  which  passed  a  set 
screw,  for  holding  the  pulleys  in  position.  This  screw 
was  about  three-eighths  of  an  inch  in  diameter,  with  a 
square  head  about  one-half  inch  in  size,  and  projected 
above  the  collar  about  thnn^-eighths  of  an  inch.  This 
machinery  was  required  to  Ire  cleaned  by  the  employee 
who  operated  it,  on  Saturday.  It  was  stopped  at  2 :15 
p.  m.,  on  Saturday,  and  the  mill  was  closed  at  3  p.  m., 
on  that  day.  This  was  arranged  and  intended  to  al- 
low 45  minutes  in  which  to  clean  up  the  machinery, 
sweep  the  building,  etc.,  before  the  operatives  should 
leave  for  the  week. 
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This  strannlng  machine  which  the  plaintiff  operat- 
e<l  had  this  shaft  above  referred  to,  which  revolved  very 
rapidly,  making  400  or  500  revolutions  per  minute. 
Plaintiff  was  attempting  to  clean  the  machine  while  it 
was  in  operation,  by  wiping  with  waste  threads  or  yarn 
which  was  wrappeil  around  his  hands;  and  this  thread 
or  waste  caught  upon  the  head  of  the  set  screw,  and 
thus  drew  his  hand  around  the  shafting,  tearing  off  a 
part  of  his  hand  and  arm. 

The  plaintiff  claims  that  he  did  not  know  of  the  pres- 
ence of  this  set  si*rew  and  its  projecting  head,  which 
caught  the  yarn  and  thus  drew  his  hand  around  the 
pulley  and  inflicted  the  injury  complained  of. 

Under  the  present  state  of  this  record,  it  appears 
that  this  case  may  have  been  tried  upon  a  hundred  or 
more  issues,  and,  except  as  the  evidence  may  show  it, 
it  is  impossible  to  know  which  were  abandoneil,  and 
which  were  the  mt>st  relie<l  upon  for  rei*overy,  or  for 
defense.  Our  investigation  of  the  reci>rd  is  therefore 
rendered  more  diflicult  and  uncertain.  It  is  stated  by 
counsel — ^and  the  rei*ord  seems  to  bear  out  the  state- 
ment— that  the  main  issues  relied  on  for  a  recovery  by 
the  plaintiff  were  a  defect  in  the  machinery  in  the  kind 
of  set  screw  used,  and  defendant's  failure  to  warn 
plaintiff  of  the  dangler  of  wiping  or  cleaning  the  ma- 
chinery while  it  was  in  motion. 

The  main  grounds  of  defense  seem  to  be  contribu- 
tory negligence  and  assumption  of  risk,  in  that  the 
danger  was  an  ordinary  one,  patent  and  obvious,  and 
that  the  plaintiff  was  in  need  of  no  instructions  as  to 
this  particular  danger.  There  is  unquestionably  evi- 
dence in  this  record  to  support  each  of  the  issues,  speci- 
ally mentioned  above,  relied  upon  by  the  plaintiff  to 
make  out  his  case;  and  there  is  likewise  evidence  to  the 
contrary.     There  is  evidence  which,  if  believed,  would 
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authorize  the  jury  to  infer  that  the  danger  was  not 
obvious,  and  that  plaintiff  was  not  aware  of  it,  if  othei's 
were,  and  that  he  was  instructed  to  clean  the  machine 
while  in  motion.  It  is  true  that  there  is  no  evidence 
of  any  express  or  explicit  instruction  to  clean  the  ma- 
chine while  in  operation;  but  there  was  a  direction 
given  while  it  was  in  motion,  and  without  specifying 
whether  it  should  be  done  immediately,  or  be  done  after 
the  mill  was  shut  down.  It  is  true  that  there  is  evidence 
of  a  custom  or  rule  at  the  mill  to  clean  the  machinery 
only  after  it  was  stopped  and  before  the  mill  was  closed 
for  the  week — that  is,  after  2  ;15  and  before  3  p.  m.  But 
there  is  none  that  the  plaintiff  had  been  so  instructed, 
or  that  he  knew  it  was  dangerous  to  clean  the  machin- 
ery in  motion,  though  the  jury  might  have  inferred  such 
conclusion.  But  there  certainly  could  be  no  such  con- 
clusive presumption  of  such  a  state  of  facts  as  would 
take  the  question  from  the  jury. 

One  witness  (Walter  Riley)  testified  in  part  as  fol- 
lows :  "There  is  no  danger  to  clean  the  machinery  while 
it  is  running  if  the  set  screw  was  taken  oflf ;  that  there 
was  no  danger  with  the  safety  set  screw,  which  is  the 
same  set  screw  that  is  screwed  down  with  a  screw- 
driver ;  that,  if  the  set  screw  was  taken  oflf,  there  Avould 
be  nothing  to  catch  the  waste." 

One  John  Allen  testified  as  follows:  "That  there 
were  two  ways  by  which  a  set  screw  could  be  placed  on 
a  piece  of  shafting  when  it  was  exposed  and  revolving. 
It  could  be  fixed  with  the  long  set  screw  with  the  head 
sticking  up,  or  with  the  set  screw  with  a  flat  head 
which  came  down  flush  with  the  collar,  which  would 
cause  no  danger  at  all;  that  an  open-ended  set  screw 
could  be  used  flush  with  the  collar;  that  in  all  well-reg- 
ulated shoi)s  they  used  an  open-ended  set  screw  which 
comes,  when  it  is  tightened  on  the  shafting,  flush  with 
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the  collar;  that  the  latter  set  screw,  he  thought,  was 
usecl,  as  a  rule,  by  up-to-date  plants  now ;  that  this  had 
been  the  rule  for  some  time." 

The  plaintiff  testified  in  part  as  follows:  To  the 
question,  "Did  you  know  there  was  a  set  screw  on  it?'* 
he  answered :  "No,  sir;  I  did  not  know  it.  I  had  never 
seen  it  at  all.  I  did  not  discover  it..  The  waste  wrap- 
ped around  my  hand,  and  the  waste  got  caught  on  the 
set  screw.  It  was  a  long  piece  of  shafting,  about  eight 
inches  above  the  floor."  The  transcript  also  shows, 
among  others,  the  following  questions  to  and  answers 
by  plaintiff:  "Q.  Did  all  of  the  employees  in  there 
clean  their  machines  while  running?  A.  Yes,  sir;  they 
had  to  clean  then,  or  clean  them  on  their  own 
time.  Q.  What  do  you  mean  about  their  own  time? 
A.  At  dinner ;  at  noon.  I  was  hurt  before  dinner.  Jlr. 
George  Walls  was  the  head  boss.  He  was  our  super- 
intendent and  had  charge  of  the  room  where  I  was  at 
work,  and  was  over  me.  When  my  hand  got  caught  on 
the  set  screw,  it  just  pulled  my  arm  off."  On  cross- 
examination  plaintiff  testified  as  follows:  **Mr.  Walls 
did  not  tell  me  to  clean  the  machine  while  it  was  run- 
ning, but  simply  told  me  to  clean  it.  He  did  not  tell 
me  to  clean  it  while  the  shaft  was  revolving,  but  he 
did  not  tell  me  not  to  clean  it  off  while  it  was  revolv- 
ing, but  he  told  me  to  clean  it  off  and  it  was  running 
when  he  told  me.  I  had  been  working  at  this  ma- 
chine from  Monday  morning  until  Saturday  morning." 
Upon  his  redirect  examination,  in  answer  to  a  question, 
plaintiff  stated:  "I  knew  of  no  rule  forbidding  the 
cleaning  of  the  machines  while  in  operation."  To  the 
question,  "Was  it  your  duty  to  wipe  or  clean  them 
while  they  were  in  operation?"  the  defendant  objected, 
upon  the  following  grounds :  "First,  because  it  relates 
to  matter  about  which  the  witness  has  been  previously 
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examined;  also^  because  it  relates  to  matter  which 
should  have  been  brought  out  on  chief  examination." 
The  court  overruled  the  objection,  and  defendant  ex- 
cepted, whereupon  witness  answered,  "Yes,  sir."  To 
the  question,  "Were  you  doing  that  at  the  time  you 
were  hurt?"  the  witness  also  replied,  "Yes,  sir." 

The  defendant's  witness  Walls  on  cross-examination 
testified  as  follows:  "That  he  was  the  general  boss  of 
the  spinning  room  of  the  Prattville  Cotton  Mills  Com- 
pany, and  gave  instructions  and  orders  to  the  men  di- 
rectly under  him.  That  right  after  plaintiff  was  in- 
jured he  removed  the  set  screw  and  put  in  a  flat  headed 
set  screw,  but  put  it  back  on  yesterday  Avhile  the  case 
was  in  progress  for  the  purpose  of  this  trial."  To  the 
question,  "Did  you  not  give  instructions  to  the  hands?" 
he  answered :  "No,  sir ;  not  every  time."  This  witness 
further  testified  that  he  "did  not  remember  giving 
Henry  McKinney  any  instructions  on  the  day  he  w^as 
hurt." 

To  make  a  long  story  short,  there  is  ample  evidence 
in  this  record  to  carry  the  questions  of  liability  of  de- 
fendant, and  contributory  negligence  and  assumption 
of  risk,  on  the  part  of  the  plaintiff,  to  the  jury.  Con- 
sequently, there  was  no  error  in  the  court's  declining  to 
take  these  questions  from  the  jury,  or  to  set  aside  the 
verdict  because  not  supported  by  the  evidence ;  and  this 
disposes  of  many  of  the  assignments  of  error  argue<l. 

It  is  true  that  it  has  been  held  by  some  courts  of 
very  high  authority — notably,  the  Supreme  Court  of 
Massachusetts — that  the  master  is  not  liable,  as  matter 
of  law,  in  running  revolving  shafting  with  set  sci-ews 
projecting  therefrom  as  was  the  set  screws  in  this  case, 
claimed  to  have  constituted  a  defect.  And  this,  for 
the  reason,  it  is  said,  that  it  is  a  common  device  or  con- 
trivance, if  not  a  necessary  one,  in  use  in  connection 
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with  such  machinery.  These  name  courts  have  also 
held  that  it  is  not  actionable  negligence  on  the  part  of 
the  master  to  have  such  shafts  and  screws  open  and  un- 
inclosed,  where  it  is  shown  that  other  masters,  in  like 
business,  of  reasonable  and  ordinary  prudence,  oper- 
ate such  machinery  in  the  same  manner. — Hale  v.  Che- 
ney, 159  Mass.  268,  34  X.  E.  255;  Rooney  v.  Sewall, 
161  Mass.  153,  159,  36  N.  E.  789;  Goodnow  v.  Wah 
pole,  146  Mass.  261,  15  N.  E.  576;  Ford  v.  Mt.  T.  8. 
Co.,  172  Mass.  544,  52  N.  E.  1065,  48  L.  R.  A.  96,  and 
note. 

This  court,  however,  has  never  sanctioned,  to  such 
extreme  limit,  the  doctrine  of  the  nonliability  of  the 
master.  It  is  nioi-e  nearly  in  line  with  those  courts 
which  hold,  as  to  the  liability  of  the  master,  that  (a) 
^^The  common  law  implies  a  contract  between  a  master 
and  a  servant  whereby  the  former  undertakes,  through 
himself  or  his  agents,  to  use  reasonable  care  to  furnish 
and  maintain  suitable  and  safe  places,  machinery,  and 
appliances  for  the  work  to  he  done,  to  hire  competent 
servants,  and  to  warn  the  servant  of  all  dangers  of  the 
work  kjiown  to  him  and  not  known  to  the  servant;  and 
the  latter  undertakes  to  assume  the  risk  of  injury  aris- 
ing from  the  dangers  of  the  work  which  he  knows,  or 
ought  to  know,  and  the  risk  of  injury  caused  by  the 
negligence  of  all  other  servants  in  the  common  employ- 
ment." (b)  "At  common  law,  the  master  impliedly 
agrees  to  use  reasonable  care  to  provide  reasonably  safe 
premises  and  places  in  and  about  which  the  servant  is 
required  to  work,  to  furnish  reasonably  safe  and  suit- 
able machinery  and  a  sufficient  supply  of  proper  ma- 
terials, tools,  and  appliances  for  the  work  to  be  done, 
and  at  all  times  during  the  continuance  of  the  work  to 
repair  and  to  keep  in  the  same  safe  and  suitable  con- 
dition the  places,  machinery,    and    appliances."     (c) 
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"The  master  is  not  an  insurer,  and  is  not  required  to 
provide  the  safest  possible  plant  or  to  adopt  the  latest 
improvements,  or  to  warrant  against  latent  defects 
which  a  reasonable  inspection  would  not  disclose;  but 
the  dangers  inherent  in  the  nature  of  the  work  must 
not  be  enhanced  through  his  fault." — 6  Mayf.  Dig.  573. 

Of  course,  statutes  have  imposed  various  and  differ- 
ent duties  and  liabilities. 

"It  is  often  a  question  of  fact  and  not  of  law  wheth- 
er or  not  a  servant  assumes  the  risk  when  he  has  knowl- 
edge of  the  defect  and  of  danger  attending  the  work. 
Though  the  servant  may  have  knowledge  both  of  the 
defect  and  of  the  danger,  yet  if  against  his  judgment 
is  set  the  judgment  of  a  superior,  who  is  an  expert,  who 
commands  him  to  go  on  with  the  work  and  therefore 
to  run  the  risk,  it  then  becomes  a  complex  question 
whether  the  inferior  is  not  justified  in  surrendering  his 
own  opinion  and  obeying  the  command  of  his  superior. 
The  nature  and  the  degree  of  danger,  the  extent  of 
the  servant's  appreciation  and  understanding  of  the 
exigencies  of  the  work  all  enter  into  consideration. — 
Birmingham  Co.  v.  Skelton,  149  Ala.  465,  43  South. 
110."— 6  Mayf.  Dig.  581. 

"While  a  master  is  not  required  to  use  the  best  pos- 
sible appliances,  he  may  show  that  they  were  such  as 
were  adopted  and  used  by  many  prudent  persons  en- 
gaged in  the  same  business,  yet  this  fact  does  not  nec- 
essarily exempt  the  employer  from  liability.  Prudent 
persons  may  do  imprudent  things  and  may  fail  to  use 
proper  appliances. — Davis  v.  Kormnan,  141  Ala.  479, 
37  South.  789."     6  Mayf.  Dig.  585. 

"In  Hough  v.  Raihcay  Company^  100  U.  S.  213  [25 
L.  Ed  612],  it  was  decided  that  among  the  establish- 
ed exceptions  to  the  general  rule  as  to  the  nonliability 
of  the  common  employer  to  one  employee  for  the  neg- 
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ligence  of  a  coemployee  in  the  same  service  is  one  which 
arises  from  the  obligation  of  the  master,  whether  a  nat- 
ural person  or  a  corporate  body,  not  to  expose  the  serv- 
ant, when  conducting  the  master's  business,  to  perils 
or  hazards  against  which  he  may  be  guarded  by  prop- 
er diligence  upon  the  part  of  the  master;  that  the  mas- 
ter is  bound  to  observe  all  the  care  which  prudence  and 
the  exigencies  of  the  situation  require,  in  providing 
the  servant  with  machinery  or  other  instrumentalities 
adequately  safe  for  use  by  the  latter ;  and  that  it  is  im- 
plied in  the  contract  between  the  master  and  the  serv- 
ant that,  in  selecting  physical  means  and  agencies  for 
the  conduct  of  the  business,  the  master  shall  not  be 
wanting  in  proper  care." — Wabash  R.  Co,  v.  Mr- 
Daniels,  107  U.  S.  459,  2  Sup.  (^t.  932,  27  L.  Ed.  605. 

Under  these  authorities,  and  the  issues  and  the,  evi- 
dence in  this  case,  we  are  of  the  opinion  that  the  lia- 
bility of  the  master,  and  the  contributory  negligence 
and  the  assumption  of  risk  by  the  servant,  were  ques- 
tions properly  left  to  the  jury;  and  that  the  court  did 
not  err  in  declining  to  set  aside  the  verdict  for  lack 
of  evidence  to  support  it. 

We  will  now  notice  the  assignments  of  error  insisted 
upon,  which  go,  not  to  the  right  of  recovery  absolute- 
ly, but  to  errors  to  reverse  the  judgment  rendered  and 
to  award  the  defendant  a  new  trial. 

The  court  did  not  err  in  allowing  the  witness  Riley 
to  testify  that  the  machine  in  question  was  a  danger- 
ous one.  The  witiu^ss  had  sufficiently  qualitied  to  so 
testify. 

The  plaintitT  was  jiroperly  allowed  to  testify  as  to 
his  knowledge  of  the  dangerous  character  of  the  ma- 
chinery which  injured  him. 

There  was  no  error  in  allowing  testimony  to  the  ef- 
fect that  this  was  the  first  injury  or  accident  that  hap- 
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pened  at  this  particular  machine.  Such  testimony  cer- 
tainly could  not  injure  appellant,  and  it  was  comix?- 
tent  for  plaintiff  to  show  his  lack  of  knowledge  of  the 
dangerous  character  of  the  machine. 

The  question  propounded  to  the  witness.  Walls,  as  to 
the  machine's  being  openly  and  visibly  dangerous,  was 
highly  leading  and  affords  ground  sufficient  to  affirm 
the  court  in  its  action  in  sustaining  an  objection  there- 
to. The  evidence  was  admissible;  but  the  form  of  the 
question  was  objectionable,  though  its  allowance  was 
within  the  discretion  of  the  trial  court. 

Charge  A  was  properly  refused,  because  it  confus- 
ed the  parties  and,  if  given,  w^ould  have  been  mislead- 
ing. It  was  also  bad  otherwise,  as  in  assuming  as  a 
question  of  law  that  it  was  dangerous  to  clean  the  ma- 
chinery while  in  motion.  There  w^as  evidence  to  the 
contrary. 

Charges  K,  I,  J,  and  K  were  each  bad,  in  that  each 
requested  the  court  to  charge  that  there  was  no  evi- 
dence of  a  given  fact. 

As  before  stated,  there  was  also  evidence  which 
would  authorize  the  jury  in  finding  that  plaintiff  was 
instructed  to  clean  the  machinery  while  in  motion. 

(Charge  E  ignoi-ed  certain  tendencies  of  the  evidence, 
to  the  effect  that  plaintiff  had  no  knowledge  of  the  dan- 
gerous character  of  the  machinery,  nor  of  the  danger 
l)er  se  of  the  act  of  cleaning  the  machinery  while  in 
motion. 

Charge  G  ignored  certain  tendencies  of  the  evidence 
going  to  show  a  defect  in  the  ways,  works,  machinery, 
etc.,  and  thus  took  this  question  from  the  jury. 

Charge  L  required  the  court  to  instruct  the  jury  that 
there  was  no  evidence  of  a  given  fact,  and  was  bad. 

( -barge  M  tended  to  limit  the  recovery  to  a  part  only 
of  the  ccmnts. 
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Charges  O  and  P  failed  to  limit  plaintiflTs  negligence 
to  that  which  proximately  contributed  to  the  injui-y. 
Unless  his  negligence  so  contributed,  it  was  no  defense ; 
but  defendant  received  all  the  benefit  to  which  it  was 
entitled,  under  these  charges,  by  the  giving  of  charge 
D  and  P. 

Charge  T  assumed  as  true  a  disputed  fact;  that  is, 
that  the  plaintiff,  before  the  injury,  knew  of  the  posi- 
tion of  the  set  screw  which  caused  his  injury. 

We  are  of  the  opinion  that  there  is  no  reversible  er- 
ror in  this  record,  and  that  the  trial  court  properly 
denied  the  motion  for  a  new  trial. 

AflSrmed.  All  the  Justices  concur,  except  Dowdell, 
C.  J.,  not  sitting. 


Gardner  v.  Birmingham  Machine  &  F.  Co. 

Damage  for  Injury  to  Hervant. 

(Decided  April  18,  1912.    Rehearing  denied  June  29,  1912. 
59  South.  649.) 

1.  Master  and  Servant;  Injury  to  Servant;  Contributory  Negli- 
gence; Plea. — ^Where  the  action  was  by  an  employee  for  injury  re- 
ceived by  the  falling  of  a  heavy  piece  of  crane  machinery  which  the 
operator  was  unable  to  check  by  reason  of  a  defect  in  the  machinery, 
a  plea  allying  contributory  negligence  In  that  plaintiff,  with  knowl- 
edge that  the  machine  was  insecurely  suspended  over  an  open  pit, 
and  in  danger  of  falling,  and  that  injury  would  result  to  him  if  it 
should  fall  when  he  was  upon  or  near  It,  nevertheless  stood  upon  or 
near  it,  and  thereby  received  his  injury,  was  not  subject  to  de- 
murrer, where  the  complaint  and  plea,  considered  separately  or 
together,  did  not  so  state  the  facts  as  to  enable  the  court  to  say, 
as  a  matter  of  law,  either  that  the  operator  could  not  have  pre- 
vented the  accident,  had  his  machine  not  been  defective,  or  that 
plaintiff  might  not  have  avoided  the  injury  by  the  use  of  due  care, 
after  he  became  aware  that  the  machinery  upon  which  he  was  work- 
ing would  fall,  and  he  probably  along  with  it. 

2.  Same;  Assumption  of  Risk. — Under  the  Employer's  Liability  Act 
the  employee  assumes  the  risk  of  injury  from  defective  machinery 
only  by  failing  to  give  notice  of  the  defect  within  a  reasonable 
time. 
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3.  Pleadings;  Demurrer. — Although  a  plea  is  defective,  it  is  not 
error  to  overrule  a  demurrer  to  it,  where  the  demurrer  is  not  based 
on  any  tenable  ground. 

4.  Charge  of  Court;  Ignoring  Issues. — ^Where  the  action  was  by 
an  employee  from  the  falling  of  a  defective  crane  operated  by  a 
negligent  craneman,  a  charge  Instructing  a  finding  for  defendant  if 
the  craneman  did  not  discover  the  defect  in  time  to  have  prevented 
the  accident,  although  correct,  as  related  to  counts  of  the  complaint 
alleging  a  defect  in  the  crane,  was  erroneous,  in  that  it  took  from 
the  consideration  of  the  jury  other  counts  supported  by  same  evi- 
dence, and  basing  the  right  of  recovery  alone  on  the  negligence  of 
the  craneman  as  the  superintendent. 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  A.  O.  Lanb. 

Action  by  C.  E.  Gardner  against  Birmingham  Ma- 
chine &  Foundry  Company,  for  injuries  received  while 
in  its  employment.  Judgment  for  defendant  and  plain- 
tiff appeals.     Reversed  and  remanded. 

Perdue  &  Cox^  for  appellant.  Counts  9,  10,  11  and 
12  state  a  cause  of  action,  and  the  error  in  overruling 
demurrers  to  plea  3  thereto  was  injurious. — i^loss-Shef- 
field  V.  Tilson,  141  Ala.  152;  Jackson  L.  Co.  v.  Cunning- 
ham,  141  Ala.  206;  A.  G.  *S\  v.  Davis,  119  Ala.  572; 
L,  <&  N.  V.  Hunt,  101  Ala.  34.  The  plea  merely  attempts 
to  set  up  certain  alleged  facts  without  attempting  to 
confess  and  avoid  the  complaint. — Foley  v.  Pioneer  M. 
c€  if.  Co.,  144  ^la.  178;  Montgomery  Gas  Co.  v.  Mont- 
gomery Ry.  Co.,  80  Ala.  372;  Thompson  v.  Duncan, 
76  Ala.  334.  The  law  does  not  look  back  of  the  cause 
alleged  to  find  some  other  cause  for  the  injury. — So  Ry. 
V.  Cooper,  55  South.  211;  M.  d-  0.  R.  R.  Co.  v.  Brewing 
Co.,  144  Ala.  404;  Jones  v.  Union  Foundry  Co.,  55 
South.  153;  L.  cG  xV.  v.  Young,  45  South.  338;  s.  c.  53 
South.  213;  29  Cyc.  523.  The  court  erred  in  overruling 
plaintiff's  demurrer  to  plea  5  as  an  answer  to  these 
counts. — So.  Ry.  v.  Dickens,  153  Ala.  283;  Bir.  Furn. 
Co.  V.  Goss,  97  Ala.  220;  Maddox  v.  Warehouse  Co., 
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55  South.  93.  Plea  7  was  not  a  good  answer  to  these 
counts.— 31  Cyc.  217;  16  Enc.  P.  &  P.  561;  Watkins  v. 
Bir.  Elec.  Co.,  120  Ala.  147.  The  court  erred  in  giving 
charge  1  requested  by  defendant. — T.  C.  /.  d  R.  R.  Co. 
V.  Cottrell,  55  South.  791;  Steed  v.  Nolls,  97  Ala.  573; 
Pratt  Consolidated  Co.  v.  Davidson,  55  South.  886. 
f^ounsei  discuss  the  refusal  to  grant  motion  for  new 
trial. 

Tillman,  Bradley  &  Morbow,  and  Charles  E.  Rice, 
for  appellee.  The  logic  of  the  following  cases  sustain 
the  Courtis  action  in  overruling  demurrer  to  plea  3  as 
an  answer  to  the  counts  of  the  complaint  to  which  it 
was  addressed. — Merriweather  v.  Sayre  M.  it  M.  Co., 
161  Ala.  441;  Zimmerman  v.  11  ills  Creek  C.  Co.,  54 
South.  426;  L.  d  N.  v.  Bargainer,  168  Ala.  576;  *S7.  L. 
d  S.  F.  Ry.  V.  Brantley,  168  Ala.  583;  Osborn  t\  Ala. 
S.  d  W.  Co.,  135  Ala.  575;  Pace  v\  L.  d  N.,  166  Ala.  523; 
Ala.  C.  C.  d  I.  Co.  V.  Hammond,  156  Ala.  258;  L.  d  N. 
V.  Banks,  104  Ala.  514;  Koosa  M.  Co.  v.  Williams,  133 
Ala.  611.  On  these  same  authorities  the  court  proper- 
ly overruled  demurrers  to  plea  5  and  7,  as  an  answer 
to  the  counts  to  which  they  were  addressed.  Counsel 
discuss  the  charges  given,  and  insist  that  there  was 
no  error  in  giving  the  same. — A.  G.  8.  v.  Caldwell,  55 
South.  188;  Dantzler  v.  DeBardelaben  C.  C.  d  I.  Co., 
101  Ala.  309,  and  authorities  supra. 

SAYRE,  J. — Plaintiff  in  error  was  also  plaintiff  in 
the  court  below.  His  suit  was  brought  under  the  Em- 
ployer's Liability  Act.  Counts  1  and  5  were  framed 
under  subsection  2  of  the  act  as  stated  in  section  3910 
of  the  Code.  They  seem  to  have  dropped  out  of  sight 
during  the  trial.  No  ruling  as  to  them,  or  the  issue 
made  by  them,  is  in  question.    Counts  13  and  14  stated 
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a  case  under  the  second  clause  of  subdivision  4  of  the 
section.  There  was  demurrer  to  these  counts,  but  the 
record  discloses  no  ruling.  Without  intimation  as  to 
the  sufficiency  of  these  counts,  we  will  treat  the  demur- 
rer as  having  been  waived.  Several  special  pleas  of 
contributory  negligence  had  been  filed  before  these 
counts  were  introduced  by  amendment.  These  pleas 
Avere  not  refiled;  but  there  are  various  indications  in 
the  court's  oral  charge  to  the  jury,  and  in  the  special 
charges  given  and  refused,  that  these  pleas  were  treat- 
ed as  answers  to  all  the  counts  of  the  complaint.  We 
will  so  consider  them.  Counts  9,  10,  11,  and  12  proceed- 
ed under  the  first  subsection  of  the  act  as  for  a  defect 
in  an  electric  crane  used  by  the  defendant.  Errors  are 
assigned  to  rulings  by  which  the  court  overruled  de- 
murrers to  several  of  the  special  pleas  as  answers  to 
these  counts.  These  counts  were  all  intended  to  state 
the  same  phase  of  plaintiff's  case.  Twelve,  however, 
goes  furthest  into  detail,  and  undertakes  to  show  how 
the  alleged  defect  operated  to  cause  plaintiff's  injury 
by  averring  that  after  one  Riley,  who  had  charge  of 
the  crane,  in  response  to  a  signal  from  one  White,  had 
turned  on  the  electric  current  and  set  in  motion  the 
crane  used  to  move  or  hoist  the  piece  of  machinery  on 
which  plaintiff  was  at  work,  but  before  the  piece  of  ma- 
chinery was  hoisted  high  enough  to  throw  it  off  the 
scaffold  and  face  plate  upon  which  it  rested,  said  Riley 
saw  that  plaintiff  would  be  injured  by  the  further  move- 
ment of  the  machinery,  and  attempted  to  cut  off  the  cur- 
rent and  reverse  the  motion  of  the  crane,  "but  that, 
owing  to  a  defect  in  the  said  crane,  it  failed  to  reverse, 
and  the  machinery  was  further  hoisted  or  jerked  to  one 
side  or  forward,  and  was  thrown  off  the  scaffold  and 
face  plate  on  which  it  had  been  placed,  and  was  caus- 
ed to  fall  into  a  deep  pit,"  and  plaintiff  along  with  it, 


Digiti 


zed  by  Google 


178.]  OP  ALABAMA.  575 

[Gardner  v.  Birmingham  Machine  &  F.  Co.] 

whereby  he  was  injured.  Plea  3  says  "that  plaintiff 
was  himself  guilty  of  negligence  which  proximately  con- 
tributed to  his  injury  in  this:  That  plaintiff,  with 
knowledge  that  said  piece  of  machinery,  to  wit,  the  hub 
of  a  flywheel,  weighing  several  tons,  was  insecurely  sus- 
pended over  an  open  pit,  which  was  several  feet  deep, 
and  in  danger  of  falling,  and  with  the  knowledge  that, 
should  same  fall  when  he  was  up<m  or  near  the  same 
injury  would  probably  result  to  him,  nevertheless  plain- 
tiff negligently  stood  upon  or  dangerously  near  the 
said  piece  of  machinery,  whereby  the  same  fell  into 
said  pit  and  injured  plaintiff." 

Appellant  lays  stress  upon  the  proposition  that  the 
negligence  alleged  in  the  plea  does  not  appear  to  have 
had  proximate  causal  connection  with  plaintiff's  injury, 
if  that  was  caused  primarily  by  the  means  and  in  the 
manner  alleged  in  the  counts.  He  thinks  his  argument 
finds  most  favorable  illustration  in  the  consideration  of 
the  plea  as  an  answer  to  the  twelfth  count,  which  we 
have  quoted  in  part.  As  the  accident  is  there  stated, 
the  defect  in  the  crane  did  not  set  in  motion  the  foi'ce 
which  threw  or  caused  plaintiff  to  fall  into  the  pit;  it 
operated  to  his  hurt  by  preventing  the  effective  inter- 
position of  an  effort  to  save  him,  after  the  craneman  had 
become  aware  of  the  fact  that  the  movement  of  the 
crane  had  produced  a  situation  of  danger  for  plaintiff. 
"This  plea,"  says  the  appellant,  "attempts  to  deny  lia- 
bility because  of  a  condition  which  existed  prior  in 
point  of  causation  to  the  alleged  cause  of  the  injury." 
Probably  the  argument  was  conceived  in  the  light  of 
the  facts  as  they  appear  in  the  evidence,  rather  than 
with  a  strict  regard  to  the  facts  as  they  appeared  in 
averment  only.  It  seems  to  mean  that,  since  plaintiff 
is,  in  substance,  alleged  in  the  plea  to  have  remained 
in  the  same  place  of  danger  in  which  his  duty  requii*ed 
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him  to  be,  and  in  which  Riley,  according  to  the  com- 
plaint, saw  he  would  be  overtaken,  unless  the  crane 
could  be  stopped,  and  since  the  event,  in  the  nature  of 
things,  moved  so  rapidly  as  to  preclude  the  idea  of  his 
escape  after  the  machinery  began  to  fall,  it  sufficiently 
appears  that  plaintiff  was  not  guilty  of  contributory 
negligence.  If  we  could  look  to  the  proof,  we  would 
say  it  was  impossible  that  plaintiff  could  have  been  guil- 
ty of  contributory  negligence  in  remaining  at  his  place 
after  the  machinery  hegsm  to  fall.  Thereafter  he  had 
no  time  to  form  a  judgment  of  the  new  situation,  or  to 
act  upon  that  judgment.  And  it  is  also  out  of  the  ques- 
tion that  the  man  in  charge  of  the  crane,  which  he  oper- 
ated from  his  place  in  a  cage  some  distance  away  by 
moving  a  lever  or  controller,  could  have  prevented 
plaintiff's  fall,  after  he  became  aware  of  the  fact  that 
the  piece  of  machinery  would  fall.  In  fact  neither  the 
counts  nor  the  plea  had  more  than  a  theoretical  sup- 
port in  the  evidence,  all  of  which  really  went  to  show^ 
that  the  defect  in  the  crane  had  nothing  to  do  with  the 
accident,  but  that  it  was  caused,  either  by  plaintiff's 
careless  adjustment  of  the  chains  by  which  the  crane 
lifted  or  moved  the  piece  of  machinery,  or  by  a  prema- 
ture signal  to  the  operator  of  the  crane ;  it  being  a  mat- 
ter of  dispute  whether  that  signal  was  given  by  plain- 
tiff himself,  or  by  one  Hob  White,  to  whom  authority 
in  that  behalf  had  been  delegated  by  the  common  em- 
ployer, as  alleged  in  counts  13  and  14.  But,  of  course, 
we  consider  only  the  averments  of  the  complaint  and 
the  plea  in  passing  on  a  demurrer  to  the  latter.  By 
reference  to  the  facts  so  averred,  we  do  not  get  that  sui'e 
and  intimate  acquaintance  with  what  happened  which 
would  require  or  authorize  us  to  say,  as  matter  of  law, 
either  that  the  craneman  could  not  have  prevented  the 
accident,  had  his  machine  not  been  defective  in  the  re- 
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spect  charged,  or,  on  the  other  hand,  that  plaintiff  might 
not  have  avoided  injury  by  the  use  of  due  care,  after  he 
became  aware  that  the  piece  of  machinery  on  which  he 
was  working  would  fall,  and  he  probably  along  with  it. 
The  averment  of  the  plea  is  that  '^plaintiff  was  himself 
guilty  of  negligence  which  proximately  contributed  to 
his  injuries  in  this,"  and  then  such  facts  are  averred 
as  that  from  them  a  jury  might  infer  negligence.  We 
think  no  error  has  been  shown  in  respect  to  the  court's 
ruling  on  the  sufficiency  of  this  plea;  and  for  like  rea- 
sons those  assignments  of  error  which  complain  of  the 
court's  rulings  on  plea  5  as  an  answer  to  the  several 
counts  must  be  held  for  naught. 

Plea  7  was  clearly  bad  as  a  plea  of  contributory  neg- 
ligence. It  failed  to  aver  contribution.  But  it  was  not 
intended  for  a  plea  of  contributory  negligence.  Its  def- 
inite purpose  was  to  plead  plaintiff's  assumption  of  the 
risk  of  any  injury  from  the  negligence  alleged  in  the 
various  counts  of  the  complaint.  The  facts  averred  do 
not  show  an  assumption  of  risk. — L.  d  N.  R.  R.  v.  Hand- 
ley,  174  Ala.  593,  56  South.  539.  The  principle  of  the 
case  just  cited,  and  of  the  cases  it  followed,  was  limited 
to  actions  brought  under  the  second,  third,  and  fifth 
subdivisions  of  section  3910  of  the  Code,  for  the  rea- 
son, probably,  that  the  decision  of  those  cases  requir- 
ed nothing  more.  But  the  last  clause  of  subsection  4 
states  a  species  of  superintendence,  thus  putting  it  in 
the  same  case  with  subsection  2,  so  far  as  concerns  the 
distinction  between  the  doctrines  of  contributory  neg- 
ligence and  assumption  of  risk  taken  by  the  decisions 
to  which  we  have  referred.  As  the  statute  is  now  writ- 
ten, the  employee  assumes  the  risk  of  injury  from  a  de- 
fect in  the  condition  of  the. master's  ways,  works,  ma- 
chinery, or  plant,  as  provided  in  subsection  1,  only  by 
failing,  within  a  reasonable  time,  to  give  notice  of  such 
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defect,  as  provided  in  the  concluding  clause  of  the  stat- 
ute. Kothing  of  the  kind  was  alleged  in  the  plea.  For 
these  reasons  the  plea  was  demurrable  as  a  plea  of  as- 
sumption of  risk.  However,  the  demurrer  took  no  ten- 
able ground  against  the  plea,  and  error  cannot  be  pre- 
dicated of  the  court's  ruling. 

Under  counts  9,  10,  11  and  12,  plaintiff  relied  upon 
proof  of  a  defect  in  the  crane,  contending  that  but  for 
the  defect  the  craneman  would  have  been  able  to  pre- 
vent plaintifif's  hurt  by  arresting  the  movement  of  the 
crane  after  he  learned  of  the  danger  involved.  The  de- 
fect was  that  the  first  and  second  points  of  contact 
through  which  the  reverse  lever  turned  on  the  current 
to  stop  the  motion  of  the  crane  had  been  burned  out,  so 
that  the  current  could  take  efifect  only  through  the 
third.  To  reach  the  third  point  of  contact,  the  lever  or 
controller  in  the  hand  of  the  craneman  had  to  be  mov- 
ed through  an  arc  of  2i/^  inches;  and  it  seems  that 
the  delay  in  stopping  the  crane  was  represented  by  the 
time  required  in  passing  the  lever  over  this  arc.  The 
court,  on  defendant's  request,  charged  the  jury:  *'If 
you  believe  from  the  evidence  that  after  John  Riley  [the 
craneman]  discovered  the  carriage  moving  toward  him 
[the  movement  by  which  the  crane  lifted  or  dragged 
the  piece  of  machinery  from  its  support  and  caused  it 
to  fall]  he  could  not,  by  the  exercise  of  due  care,  have 
stopped  same,  had  the  carriage  controller  made  con- 
nection on  the  first  point,  in  time  to  have  avoided  the 
accident,  then  you  must  find  for  the  defendant."  It  is 
clear  that  this  charge  correctly  stated  the  law  applica- 
ble to  the  case  made  under  those  counts  of  the  com- 
plaint, alleging  a  defect  in  the  crane.  The  court  went 
even  further  and  instructed  the  jury  aflBrmatively  that 
they  could  not  find  for  plaintiff  under  count  10,  and 
this  ruling  is  assigned  for  error.    We  presume  this  last- 
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mentioned  charge  was  given  on  the  theory  that  after  the 
craneman  saw  that  the  piece  of  machinery  was  going 
to  fall  no  possible  manipulation  of  the  controller  could 
have  stopped  it,  and  we  are  not  prepared  to  say  this 
was  error.  This  charge  given  as  to  count  10,  we  do 
not  understand  why  similar  charges  requested  as  to 
counts  9,  11,  and  12,  all  which  stated  the  same  case  and 
rested  upon  the  same  evidence,  were  not  given  also. 
But  the  charge  quoted  above  made  the  whole  case  turn 
upon  those  counts  charging  a  defect  in  the  crane,  for 
to  those  counts  only  could  it  have  any  sort  of  appropri- 
ate application;  whereas  a  totally  different  view  of  the 
cause  of  plaintiff's  injury  was  stated  in  counts  13  and 
14,  and  these  counts  had  some  support  in  the  evidence. 
These  counts  charge  plaintiff's  injury  to  the  negligence 
of  one  Bob  White,  "delegated  with  the  authority  of  the 
defendant  in  that  behalf,"  in  giving  the  signal  in  re- 
sponse to  which  the  crane  was  caused  to  move  or  hoist 
the  piece  of  machinery  from  its  support.  It  was  White's 
business  to  give  signals  whenever  the  crane  was  used 
in  moving  pieces  of  machinery  upon  which  defendant's 
employees  were  at  work.  But  whether  he  gave  them  on 
his  own  judgment  as  to  when  they  should  be  given,  and 
in  that  way  exercised  a  form  of  superintendence  by  del- 
egation from  the  common  employer,  or  whether  in  any 
case  his  duty  was  merely  to  repeat  to  the  craneman  the 
signal  given  to  him  by  the  employee  for  whose  help  the 
crane  was  at  the  time  being  operated,  and  so  he  was  a 
mere  fellow  servant,  was,  under  the  evidence,  a  question 
for  the  jury.  The  court  below  was  of  our  opinion  in 
this  regard;  for  charges,  in  proper  form,  instructing 
the  jury  that  plaintiff  was  not,  under  the  evidence,  en- 
titled to  recover  on  either  of  these  counts  were  refused. 
But  charge  1,  the  charge  first  above  quoted,  ignored  and 
in  effect  eliminated  the  issue  presented  by  counts  13 
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and  14,  and  it  should  for  that  reason  have  been  refused 
and  the  action  of  the  court  in  giving  it  must  be  held 
for  reversible  error. 

In  the  condition  of  the  record,  we  think  we  may  omit 
further  consideration  of  the  errors  assigned.  For  the 
error  pointed  out,  the  judgment  will  be  reversed. 

Reversed  and  remanded.  All  the  Justices  concur,  ex- 
cept DowDBLL,  C.  J.,  not  sitting. 


Thomas  v.  Tennessee  Coal,  Iron  &  R.  R.  Co. 

Damage  for  Injury  to  Servant. 

(Decided  June  20,  1912.    59  South.  627.) 

Master  and  Servant;  Medical  Service;  Duty  of  Employer. — 
Where  the  contract  between  a  company  and  Its  employees  for  medi- 
cal services  did  not  specify  anything  as  to  a  restricted  district  in 
which  service  was  furnished,  the  company  was  liable  for  injuries 
to  such  servant,  arising  from  its  failure  to  respond  with  such  ser- 
vices, even  though  the  employee  lived  outside  of  limits  fixed. 

(Simpson,  Anderson  and  Mayfield,  J  J.,  dissent.) 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  Charles  W.  Fbroitson. 

Action  by  J.  W.  Thomas,  Jr.,  against  the  Tennessee 
Coal,  Iron  &  Railroad  Company.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Reversed  and  remanded. 

Count  5  is  as  follows:  "Plaintiff  claims  of  the  de- 
fendant the  sum  of  $1,999  as  damages,  for  that  hereto- 
fore, to  wit,  on  the  14th  day  of  January,  1911,  defend- 
ant was  engaged  in  the  construction  of  a. number  of 
coke  ovens  at  its  Corey,  Alabama,  plant,  which  is 
known  as  the  ^By-Products  Plant';  that  at  said  time 
and  place  plaintiff  was  in  the  employ  of  the  defendant 
as  a  bricklayer.  Plaintiff  avers  that  while  so  employ- 
ed defendant  agreed  with  plaintiff,  for  and  in  consid- 
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eration  of  the  sum  of  f  1,  to  be  due  and  payable  each 
and  every  month  during  said  employment,  to  furnish 
plaintiflf  and  his  family  with  all  necessary  medical  at- 
tention at  any  and  all  times  when  plaintiff,  or  any  mem- 
ber of  plaintiflPs  family,  was  sick,  without  any  addi- 
tional charge  or  expense  to  plaintiff  whatsoever;  said 
sum  of  fl  to  be  deducted  each  month  from  the  wages 
of  plaintiff  by  the  defendant.  Plaintiff  avers  that  in 
accordance  with  this  agreement  defendant  regularly 
every  month,  while  plaintiff  was  in  the  employ  of  the 
defendant,  deducted  said  sum  of  f  1  each  and  every 
month  from  plaintiff's  wages  for  the  purposes  afore- 
said; and  plaintiff  avers  that  at  the  time  of  the  griev- 
ances hereinafter  complained  of  plaintiff  had  fully  com- 
plied with  his  part  of  said  agreement,  and  was  not  in 
arrears  with  said  monthly  payments  of  f  1,  either  in 
whole  or  in  part.  Plaintiff  avers  that  heretofore,  to 
wit,  on  the  14th  day  of  January,  1911,  while  in  the 
employ  of  the  defendant,  plaintiff  became  sick  and  ill 
with  severe  cramps  and  pain  in  his  abdomen,  and  there- 
fore plaintiff  immediately  requested  medical  attention 
from  the  defendant  by  notifying  Dr.  Rountree,  who  was 
at  that  time  defendant's  agent,  and  acting  within  the 
scope  of  his  agency,  of  plaintiff's  ill  condition;  but  de- 
fendant, through  its  agent,  said  Rountree,  while  said 
Rountree  was  acting  within  the  scope  of  his  agency,  de- 
clined to  respond  to  plaintiff's  request  for  medical  at- 
tention, and  refused  and  wholly  failed  to  render  any 
medical  attention  to  plaintiff  whatsoever;  and  as  prox- 
imate consequence  of  the  failure  of  the  defendant,  its 
agents  and  servants  aforesaid,  to  keep  and  perform  its 
part  of  said  agreement,  as  aforesaid,  plaintiff  was  com- 
pelled to  secure  medical  attention  elsewhere,  and  was 
compelled  to  undergo  an  operation  in  order  to  secure 
relief  from  his  said  illness,   and   was   put   to   a  great 
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inconvenience  and  expense  tx)  secure  medical  attention, 
and  plaintiff  suffered  great  physical  pain,  and  was 
greatly  damaged  thereby;  hence  this  suit." 

WiLLARD  Drake,  for  appellant.  The  court  erred  in 
giving  the  affirmative  charge  on  behalf  of  defendant 
as  to  counts  5  and  6  of  the  complaint. — McClung  v. 
Spottswoody  19  Ala.  165;  Parker  v.  Bond,  25  South. 
898;  L.  d  N.  v.  Lancaster,  25  South.  773;  Moody  v.  R. 
R.  Co,,  99  Ala.  553;  /S.  &  N.  R.  R.  Co.  v.  Henline,  52 
Ala.  606;  Anderson  v.  Birmingham  Mineral,  19  South, 
519;  Bir,  Min,  i\  T.  C.  /.  d  R,  R.  Co,,  28  South.  681. 

Percy^  Bennbrs  &  Burr,  for  appellee.  Counsel  dis- 
cuss the  errors  assigned,  but  without  citation  of  au- 
thority. 

SOMERVILLE,  J.— According  to  plaintiff's  testi- 
mony, which  does  not  seem  to  be  in  any  way  contra- 
dicted, defendant's  agent,  Callow^ay,  assured  plaintiff, 
when  he  entered  defendant's  service,  that  for  the  pay- 
ment of  |1  a  month,  **in  case  that  you  or  any  of  your 
family  gets  sick,  why,  the  company  doctors  will  give 
you  service."  It  is  not  disputed  that  defendant  had  in 
its  employ  at  that  time,  and  at  the  time  plaintiff  be- 
came ill  and  required  medical  service,  a  practicing  phy- 
sician, Dr.  W.  S.  Rountree,  charged  with  the  duty  of 
giving  needed  medical  service  to  its  employees  at  its 
by-product  plant  at  Wylam,  where  plaintiff  was  em- 
ployed. It  is  true  that  Dr.  Rountree's  contract  with 
defendant  was  to  serve  employees  and  their  families 
at  their  homes  only  within  a  restricted  territory,  and 
that  plaintiff's  residence,  where  he  was  taken  sick,  and 
where  Dr.  Rountree  was  called  upon  to  visit  him,  lay  a 
mile  or  more  outside  of  that  territory.    But  it  does  not 
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appear  that  plaintiff  was  informed  of  this  restriction; 
and  it  is  not  denied  that  defendant  deducted  the  stip- 
ulated fee  of  f  1  a  month  from  plaintifiPs  wages  as  con- 
sideration for  the  medical  service  promised  to  him  and 
his  family. 

It  results  that,  while  Dr.  Rountree  was  not  obligated 
to  either  plaintiff  or  defendant  to  render  the  service  re- 
quested in  this  particular  case,  defendant  was  none  the 
less  obligated  to  plaintiff  to  have  Dr.  Rountree  do  so, 
at  least  the  contract  between  them  was  fairly  open  to 
that  interpretation  by  the  jury,  and  fairly  open  to  the 
interpretation,  also,  that  in  case  of  need  the  company's 
physician  should  be  summoned  by  a  call  made  immedi- 
ately upon  him,  and  not  mediately  through  some  other 
company  ofScial.  For  if  the  company's  physician,  pro- 
vided for  such  an  emergency  as  here  arose,  failed  or 
refused  to  respond  to  plaintiff's  call,  plaintiff  w^as  cer- 
tainly under  no  duty  to  wait  and  take  the  matter  up 
with  the  company  for  negotiation  and  adjustment,  and, 
perhaps,  die  the  meanwhile  of  inattention  and  neglect, 
as  it  seems  he  would  very  likely  have  done. 

So  far  as  defendant's  obligation  to  plaintiff  is  con- 
cerned, the  limited  service  it  required  of  its  regular  phy- 
sician, the  fact  that  that  physician  was  under  no  duty 
to  travel  outside  of  a  designated  territory  to  serve  plain- 
tiff at  his  need,  is  wholly  immaterial  to  the  case,  in  the 
absence  of  notice  to  plaintiff  of  such  a  restriction  when 
he  was  contracting  and  paying  for  a  service  not  thus 
limited.  It  may,  indeed,  be  reasonably  presumed  that 
for  mere  service  at  the  plant  or  infirmary  in  case  of  in- 
jury he  would  not  have  chosen  to  pay  the  monthly  fee ; 
and,  without  inform'ing  plaintiff  of  the  stated  restric- 
tion, defendant  had  no  right  to  take  his  money,  and  at 
the  same  time  fail  to  provide  for  needed  medical  service 
to  him  at  the  hands  of  its  regular  physician. 
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This  is  the  breach  averred  in  the  fifth  count  of  the 
complaint,  and  there  was  evidence  before  the  jury  to 
support  it.  The  breach  charged  is  u  breach  by  the  de- 
fendant, not  by  Dr.  Rountree;  and  the  physician's  re- 
fusal to  attend  plaintiff  was,  in  law,  a  failure  by  de- 
fendant to  discharge  its  duty  to  plaintiff,  viz.,  to  ar- 
range with  its  regular  physician  to  attend  him  in  sick- 
ness, and  to  actually  effect  such  attendance  by  that  an- 
tecedent provision. 

The  trial  court  erred,  therefore,  in  instructing  the 
jury  to  find  for  defendant,  and  the  judgment  must  be 
reversed  therefor. 

Reversed  and  remanded. 

DowDBLL^  C.  J.,  and  McClbllan  and  Sayrb,  JJ.,  con- 
cur.   Simpson,  Anderson,  and  Mayfield,  JJ.,  dissent. 


Walker  v.  Woodward  Iron  Co, 

Damage  for  Injury  to  Servant. 

(Decided  June  6,   1912.    Rehearing  denied   Jane  29,   1912. 
59  Sontli.  503.) 

Master  and  Servant;  Injury  to  Servant;  Negligence;  Jury 
Question. — Under  the  evidence  in  this  case  it  was  a  question  for  the 
Jury  to  determine  whether  the  injury  resulted  from  the  alleged  neg- 
ligence of  the  foreman  of  defendant  in  causing  the  crane  to  be 
moved,  and  as  to  whether  plaintiff  was  guUty  of  contributory  neg- 
ligence. 

(Simpson,  Mayfield  and  Sayre,  J  J.,  dissent.) 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  C.  W.  Ferguson. 

Action  by  Tillman  C.  Walker  against  the  Woodward 
Iron  Company  for  damages  for  injuries  received  while 
in  its  employment.  Judgment  for  defendant  and  plain- 
tiflP  appeals.     Reversed  and  remanded. 
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Harsh^  Bbddow  &  PiTTS^  for  appellant.  The  servant 
may  rely  upon  the  superior  knowledge,  skill  and  pru- 
dence of  the  superintendent  who  is  placed  over  him,  and 
when  commanded  to  come  it  was  his  duty  to  do  so,  re- 
lying upon  the  prudence  and  fidelity  to  duty  on  the 
part  of  the  man  who  gave  the  command. — Haynie  v. 
T.  C.  I.  d  R.  R.  Co.,  99  C.  C.  A.  71 ;  Republic  I.  &  S.  Co. 
V.  Williams,  168  Ala.  612;  St.  L.  d  S.  F.  R.  R.  Co.  v. 
Brantley,  168  Ala.  580 ;  Bessemer  L.  d  L  Co.  v.  Camp- 
hell,  121  Ala.  50;  Sloss-S.  8.  d  I.  Co.  v.  Green,  159  Ala. 
182;  Robinson  M.  Co.  v.  Tolbrt,  132  Ala.  463;  T.  C.  I. 
d  R.  R.  Co.  V.  George,  161  Ala.  421.  Under  these  au- 
thorities, the  court  was  in  error  in  charging  affirmative- 
ly for  defendant,  as  there  was  evidence  of  negligence 
which  should  have  carried  these  counts  to  the  jury. 

Cabaniss  &  Bowie,  for  appellee.  A  safe  place  is  a 
relative  term  merely  when  used  in  this  connection. — 96 
Wis.  170;  76  Am.  St.  Rep.  222.  The  court  properly 
ruled  in  charging  the  jury  to  find  for  defendant. — Wal- 
ton V.  T.  C.  I.  d  R.  R.  Co.,  52  South.  328. 

MAYPIELD,  J. — ^A  majority  of  the  court  are  of  the 
opinion  that  the  jury  could  infer  negligence  on  the  part 
of  Johnson  in  causing  Atkins  to  move  the  crane  by  say- 
ing: "All  right;  that  they  were  in  the  clear."  It  is 
true  the  witness  said  he  did  not  know  which  one  said 
this.  Walker  or  Johnson ;  but  Walker  testified  that  he 
did  not  give  the  order  or  instruction,  and  the  jury  could 
infer  that  Johnson  was  the  man  who  said :  "All  right ; 
that  they  were  in  the  clear."  It  was  also  a  question  for 
the  jury  as  to  whether  or  not  this  order  caused  Atkins 
to  move  the  crane,  as  he  said  he  proceeded  to  move  the 
crane  immediately  after  hearing  this  order.  It  was 
therefore  a  question  for  the  jury  as  to  whether  or  not 
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the  plaintiff  proved  the  negligence  charged  in  the  first 
count  of  the  complaint,  and  the  trial  conrt  erred  in  giv- 
ing the  general  charge  for  the  defendant.  It  was  also 
a  question  for  the  jury  as  to  whether  or  not  the  plain- 
tiff was  guilty  of  contributory  negligence. 
Reversed  and  remanded. 

DowDBLL,  C.  J.,  and  Anderson^  McClbllan,  and 
SoMBRViLLE^  JJ.,  concur. 

MAYFIELD,  J. — The  dissenting  views  of  the  writer, 
which  are  concurred  in  by  Justices  Simpson  and  Sayub, 
may  be  stated  as  follows : 

The  trial  court  properly  instructed  the  jury  to  find 
a  verdict  for  defendant.  The  burden  of  proof  was  upon 
plaintiff  to  show  actionable  negligence  as  alleged, 
which  he  wholly  failed  to  do.  The  defendant  offered  no 
proof,  because  the  plaintiff  had  failed  to  make  out  a 
prima  facie  case.  There  was  an  utter  failure  to  prove 
either  count  of  the  complaint.  The  plaintiff  and  one 
other  witness  testified.  While  there  was  some  conflict 
in  their  testimony,  that  of  either  separately,  or  of  both 
together,  failed  to  make  out  the  case. 

The  first  count  sought  to  recover  under  the  second 
subdivision  of  the  Employer's  Liability  Act  (Code  1907, 
§  3910),  and  relied  upcm  the  negligence  of  one  John- 
son, as  superintendent.  There  was  no  proof  of  any  neg- 
ligence on  his  part,  as  alleged,  or  otherwise. 

The  second  count  relied  upon  the  negligence  of  a  su- 
perintendent, whose  name  was  unknown.  The  plaintiff 
himself  testified  that  he  knew  the  names  of  all  the  per- 
sons present,  or  who  had  any  connection  with  his  in- 
jury. Moreover,  there  was  no  evidence  which  would  fix 
liability  on  the  defendant  under  this  count. 
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The  third  count  proceeded  upon  the  theory  of  a  de- 
fect in  the  ways,  works,  mechinery,  etc. 

The  fourth  count  was  for  failure  to  furnish  a  safe 
place  in  which  to  work. 

There  was  no  attempt  to  prove  a  case  under  either 
of  these  counts.  A  "safe  place,"  as  the  term  is  used  in 
speaking  of  the  master's  duty  to  the  servant,  is  of  rel- 
ative signification.  It  does  not  mean  a  place  at  which 
no  injury  could  possibly  befall  the  servant.  If  the  mas- 
ter furnishes  the  servant  a  place  in  which  to  work,  as 
safe  and  free  from  danger  as  those  which  other  mas- 
ters of  ordinary  care  furnish  their  servants  engaged  in 
like  business  and  under  like  circumstances,  he  meets 
the  requirements  of  his  legal  duty.  The  duty  is  limit- 
ed to  the  care  necessary  to  have  the  place  reasonably 
safe  for  the  purposes  for  which  it  was  designed. 

The  place  in  question — an  electric  crane  30  feet  from 
the  ground — is  not  as  safe  a  place  as  that  of  a  clerk  in 
a  store,  or  that  of  a  bookkeeper  in  a  bank,  or  that  of 
an  ordinary  laborer;  but  it  is  not  a  "dangerous  place" 
in  such  sense  as  to  make  the  master  liable  if  the  serv- 
ant is  injured.  There  was  no  evidence  tending  to  show 
that  the  electric  crane  in  question  was  defective,  or  that 
the  place  at  which  plaintiff  was  at  work  was  any  more 
dangerous  than  similar  places  of  like  business  con 
ducted  under  like  conditions. 

The  fact  that  a  servant  is  injured  does  not,  as  matter 
of  law  or  of  right,  render  the  master  liable.  There  must, 
in  addition  to  this,  be  evidence  of  some  actionable  negli- 
gence on  the  part  of  the  master  or  on  the  part  of  some 
person  or  agent  for  whose  act  the  master  is  liable. 

If  there  was  negligence  in  this  case  which  contribut- 
ed to  the  injury  of  plaintiflf,  it  was  that  of  plaintiff  him- 
self, or  of  Atkins,  who  operated  the  crane.  Of  course, 
plaintiff  cannot  recover  on  account  of  his  own  negli- 
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gence;  and  he  did  not  claim  for  or  rely  upon  the  neg- 
ligence of  Atkins.  We  do  not  mean  to  say  that,  as  mat- 
ter of  law,  either  was  guilty  of  negligence,  but  simply 
that  if  any  negligence  was  shown  it  was  on  the  part  of 
one  or  both  of  these  witnesses,  and,  if  found,  that  there 
could  be  no  recovery  therefor  in  this  action,  for  the  rea- 
sons above  stated. 

We  are  of  the  opinion  that  our  Brothers  have  mis- 
conceived and  misapplied  the  evidence  quoted  and  re- 
lied upon,  and  which,  they  hold,  was  sufficient  to  carry 
to  the  jury  the  question  whether  Johnson's  negligence 
caused  or  allowed  the  crane  to  strike  plaintiff,  or  wheth- 
er Johnson  was  guilty  of  any  actionable  negligence 
which  would  make  him  or  the  defendant  liable  in  this 
action. 

The  effect  of  the  Employer's  Liability  Act  is  to  make 
the  master  liable  for  the  act  of  the  superintendent, 
whilst  in  the  exercise  of  superintendence,  to  the  same 
extent  that  the  superintendent  himself  would  be  per- 
sonally liable.  If  Johnson,  in  this  case,  is  not  liable 
to  the  plaintiff,  then,  of  course,  his  master  is  not  liable 
for  the  same  act. 

We  are  unable  to  find  any  evidence  in  this  record 
which  tends  to  show  any  actionable  negligence  on  the 
part  of  Johnson.  The  evidence  relied  upon  by  our 
Brothers  to  carry  this  question  to  the  jury  did  not 
show,  nor  tend  to  show,  any  actionable  negligence  on 
his  part,  because  there  was  shown  no  duty  resting  upon 
him  to  do,  or  not  to  do,  otherwise  than  he  did;  did 
not  show  notice  or  knowledge  on  his  part  of  any  dan- 
ger to  plaintiff;  and  did  not  show  any  wrongful  act 
on  the  part  of  the  crane  mover,  nor  even  on  the  part 
of  the  plaintiff  himself.  No  part  of  the  conflicting  evi- 
dence tended  to  show  any  breach  of  duty  or  actionable 
negligence  on  the  superintendent's  part ;  but  all  the  evi- 
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dence  affirmatively  acquitted  him  of  any  knowledge  of 
plaintiflPs  danger  and  of  the  wrongful  act  which  did  in- 
jure him. 

Plaintiff  himself  testified  in  part  as  follows:  "That 
if  plaintiff  had  looked  around  he  could  have  seen  the 
rack  coming,  there  being  nothing  to  hinder  his  view; 
that  he  did  not  know  it  was  moving  at  all  until  it  hit 
him ;  that  if  he  had  looked  naturally  he  would  not  have 
stood  there  and  allowed  it  to  hit  him ;  that  Johnson  was 
looking  the  other  way  from  the  way  the  rack  was  com- 
ing at  the  time  Johnson  spoke  to  him;  that,  so  far  as 
plaintiff  knows,  Johnson  did  not  know  that  the  rack 
was  moving  at  all  at  the  time  he  told  him  to  take  the 
wrench  and  go  to  the  other  side." 

On  redirect  examination,  he  said:  "Johnson  had 
nothing  to  do  with  the  operation  of  the  crane,  except  to 
tell  them  when  to  pull  the  switch  and  put  it  back  in. 
In  his  ordinary  work,  he  had  nothing  to  do  with  the 
operation  of  the  crane;  it  was  not  a  part  of  his  work. 
It  was  his  duty  to  see  that  the  craneman  cut  off  the 
electricity.  It  was  his  duty  to  give  orders,  while  he 
was  up  there  working,  about  where  he  wanted  the 
crane  right  then.  He  did  not  see  or  hear  Johnson  give 
any  orders  to  the  craneman  just  before  he  stepped  over 
there.  When  repairs  were  to  be  made,  and  Johnson 
was  up  there  to  do  the  work,  the  craneman  had  no  right 
to  move  it  without  instructions  from  Johnson.  Plain- 
tiff heard  Johnson  give  him  no  instructions ;  and  it  was 
the  craneman's  duty  not  to  move  it  at  all  without  in- 
structions." 

The  plaintiff's  witness  Atkins,  who  was  the  crane- 
man, testified  in  part  as  folows :  "That  it  was  witness' 
place  to  cut  off  the  current;  that  it  had  not  been  cut  off 
at  the  time  the  accident  happened.  •  •  •  Witness 
had  no  direction  from  them  to  cut  off  the  electricity. 


Digiti 


zed  by  Google 


590  SUPRKME  COURT  [Vol. 

[Southern  Ry.  Co.  v.  Morgan.] 

Witness  had  not  told  Johnson  that  he  was  going  to  rack 
across  and  dump  the  iron ;  he  only  told  Walker.  John- 
son had  already  gone  up  when  he  told  Walker  that. 
Witness  did  not  tell  Johnson  which  side  to  go  on.  He 
only  said,  *You  all  go  to  the  far  side.'  Walker  was 
then  right  by  the  cab  window  of  witness.  Witness  could 
have  put  his  hand  on  him  at  that  time.  Witness  told 
him  loud  enough  for  him  (Walker)  to  hear  him. 
*  *  *  Witness  did  not  take  his  orders  from  any  one 
about  moving  the  crane.  Johnson  did  not  give  him 
any  ordei-s  to  move  the  crane." 

So  both  witnesses  testified  that  Johnson  gave  no  or- 
ders to  move  the  crane,  and  did  not  know  that  it  was 
moved,  or  would  be  moved,  until  after  the  injury. 


Southern  Ry.  Co.  v.  Morgan. 

Damage  for  Injury  to  Passenger. 

(Decided  June  15,  1912.    Rehearing  denied  June  29.  1912. 
59  South.  432.) 

1.  Xcic  Trial;  Review;  Question  of  Fact. — ^Where  the  evidence 
was  conflicting  as  to  whether  a  passenger  voluntarily  stepped  off  of 
a  car  while  It  was  in  motion,  or  was  thrown  off  by  a  sudden  Jerk, 
and  two  juries  had  determined  the  question  of  fact  in  favor  of 
plaintiff,  this  court  will  not  disturb  the  refusal  of  the  trial  court 
to  grant  defendant  a  new  trial. 

2.  Charge  of  Court;  Covered  by  Those  Given. — It  was  not  error 
to  refuse  instructions  substantially  covered  by  written  charges  given. 

3.  Carrier;  Injury  to  Passenger;  Instructions. — ^Where  it  appeared 
that  the  passerger  had  gone  to  the  platform  or  steps  of  the  car  for 
the  purpose  of  alighting,  and  either  stepped  off  or  was  thrown  off 
while  the  car  was  in  motion,  a  charge  asserting  that  if  the  passen- 
ger*s  destination  was  a  flag  stop.  If  the  trainmen  stopped  the  train 
there  a  sufficient  length  of  time  for  the  passengers  to  get  on  and 
off.  and  if  plaintiff  failed  to  avail  himself  of  the  opportunity  to 
alight,  but  thereafter  when  the  trainmen  were  not  aware  of  his 
presence,  and  after  they  had  given  the  signal  to  start,  and  went  on 
the  platform  or  step  and  stepped  "thereupon"  the  Jury  should  find 
for  defendant,  predicated  contributory  negligence  on  a  condition 
whi<*h  did  not  show  such  negligence,  and  was  properly  denied. 
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4.  Same. — A  charge  asserting  that  plaintiff  attempted  to  get  off 
the  train  while  In  motion,  after  being  warned  not  to  do  ao,  the 
Jury  should  find  for  defendant,  did  not  require  a  finding  that  the 
passenger*s  act  in  this  regard  was  a  proximately  contributing  cause 
of  the  injury,  and  was  hence,  properly  refused. 

5.  Same. — Charges  asserting  that  it  is  negligence  as  a  matter  of 
law  to  alight  from  a  moving  train  at  right  angles  to  the  direction  in 
which  it  was  moving,  that  if  plaintiff  stepped  off  the  car  while  in 
motion,  without  any  other  necessity  therefor  than  his  desire  to 
alight  at  that  point,  causing  injuries  which  could  liave  been  avoided 
by  remaining  on  the  car,  he  was  guilty  of  negligence  defeating  recov- 
ery ;  that  if  he  voluntarily  stepped  off  the  car  while  in  motion  he 
assumed  the  rislw  of  alighting  safely,  and  could  not  recover,  and 
that  it  was  negligence  as  a  matter  of  law  for  an  old  man  not  accus- 
tomed to  getting  on  and  off  moving  trains,  to  alight  from  a  moving 
train  at  right  angles  to  the  direction  in  which  it  was  moving,  were 
properly  denied  because  not  hypothesizing  such  a  state  of  facts  and 
circumstances  as  would  authorize  the  legal  conclusion  that  plaintiff 
was  guilty  of  contributory  negligence  in  leaving  the  platform  or 
steps  of  the  car. 

6.  Same;  Conformity  to  Evidence. — Where  there  was  evidence 
tending  to  show  that  a  passenger  went  on  the  platform  or  steps  for 
the  purpose  of  alighting,  and  was  thrown  off  by  a  sudden  jerk  or  jar, 
a  charge  asserting  that  as  a  matter  of  common  knowledge  jerks  and 
jars  ordinarily  attend  the  running  of  trains,  that  one  who  becomes  a 
passenger  does  so  with  this  knowledge,  and  assumes  the  risks  of 
ordinary  jerks  and  jars,  and  cannot  recover  for  injuries  therefrom, 
was  properly  refused  as  inapplicable  to  the  evidence;  a  passenger 
not  assuming  the  risk  of  injury  from  jerks  or  jars  negligently  per- 
mitted or  occasioned  while  he  is  preparing  to  alight  or  is  in  the  act 
of  alighting. 

7.  Where  the  passenger's  evidence  tended  to  show  that  he  had 
gone  on  the  steps  of  the  car  for  the  purpose  of  alighting,  and  was 
thrown  off  by  a  sudden  starting  of  the  train,  a  charge  asserting  that 
If  plaintiff  was  standing  on  the  steps  of  the  car  while  in  motion, 
when  there  was  room  for  him  on  the  platform  or  in  the  car,  and  he 
was  thrown  from  the  steps  by  the  negligence  of  those  in  charge  of 
the  train,  when  he  would  not  have  been  so  thrown  if  he  had  been 
standing  on  the  platform  or  in  the  car,  was  inapplicable  under  the 
evidence,  and  did  not  entitle  defendant  to  a  verdict. 

8.  Same. — Where  there  was  evidence  that  would  have  justified  the 
jury  in  finding  that  the  train  was  suddenly  started  while  plaintiff 
was  preparing  to  alight,  and  that  in  attempting  to  recover  his  equili- 
brium, he  involuntarily  stepped  from  the  car,  a  charge  that,  if  under 
the  conditions  specified  the  plaintiff  stepped  from  the  train  while  it 
was  moving  so  rapidly  as  to  cause  him  to  fall,  he  could  not  recover, 
did  not  require  the  finding  that  he  voluntarily  stepped  from  the 
train  and  was  hence,  properly  refused. 

(Simpson,  Mayfield  and  Sayre,  J  J.,  dissent  in  part.) 

Appeal  from  Jackson  Circuit  Court. 
Heard  before  Hon.  W.  W.  Harai^on. 
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Action  by  W.  C.  Morgan  against  the  Southern  Rail- 
way Company  for  damages  sustained  while  a  passen- 
ger. Judgment  for  plainti£f,  and  defendant  appeals. 
AflBrmed. 

For  the  facts  in  this  case,  see  former  appeal,  54  South. 
626,  together  with  the  statement  made  in  the  opinion. 
The  following  charges  were  refused  the  defendant : 

(A)  "As  a  matter  of  law,  it  is  negligence  to  alight 
from  a  moving  train  at  right  angles  to  the  direction  in 
which  the  train  is  moving." 

(B)  "If  the  jury  believe  from  the  evidence  that  the 
plaintijff,  Morgan,  stepped  oflf  the  car  after  it  began  to 
move,  or  while  it  was  moving,  without  any  other  nec- 
essity therefor  than  his  desire  to  alight  at  that  point, 
and  his  injury  was  caused  by  his  so  stepping  oflf  the  car, 
which  could  have  been  avoided  by  his  remaining  on  the 
car,  then  he  is  guilty  of  negligence  which  would  defeat 
a  recovery  in  this  case." 

(D)  "If  the  jury  believe  from  the  evidence  that  the 
plaintiflF,  Morgan,  voluntarily  stepped  oflf  the  car  while 
it  was  in  motion,  he  therefore  assumed  all  risk  of  alight- 
ing safely,  and  he  cannot  recover." 

(E)  "I  charge  you  that,  as  a  matter  of  common 
knowledge,  jerks  and  jars  ordinarily  attend  the  hand- 
ling and  running  of  trains ;  and  one  who  becomes  a  pas- 
senger on  a  train  does  so  with  this  knowledge,  and  as- 
sumes the  risk  of  the  ordinary  jars  and  jerks  of  the 
train.  And  if,  in  this  case,  the  injury  to  Mr.  Morgan 
was  the  result  of  such  jerk  or  jar,  then  he  cannot  re- 
cover." 

(F)  "If  the  jury  believe  from  the  evidence  that  the 
plaintiff  was  standing  on  the  steps  of  the  car  while  it 
was  in  motion,  when  there  was  room  for  him  to  stand 
on  the  platform  or  within  the  door  of  the  car,  and  that 
he  was  thrown  from  the  steps  to  the  ground  by  the 


Digiti 


ze^  by  Google 


178.]  OF  ALABAMA.  593 

[Southern  Ry.  Co.  v.  Morgan.] 

mere  neglect  of  the  trainmen,  and  that  he  would  not 
have  been  thrown  to  the  ground  by  such  neglect  of  the 
trainmen,  if  he  had  been  standing  on  the  platform  or 
within  the  car,  then  they  must  find  their  verdict  for  the 
defendant." 

(G)  "If  the  jury  believe  from  the  evidence  that  the 
plaintiff  had  not  been  to  Limrock  in  10  years  or  more, 
that  he  had  entered  the  sixty-sixth  year,  that  he  had  re- 
cently been  ill  and  was  weak,  that  he  carried  his  suit 
case  in  his  right  hand,  that  it  was  dark,  that  he  had 
just  come  out  of  a  lighted  car,  that  under  these  condi- 
tions he  stepped  from  the  train,  which  was  moving  so 
rapidly  as  to  cause  him  to  fall  heavily  to  the  ground, 
then  he  cannot  recover  in  this  case.'' 

(H)  "As  a  matter  of  law,  it  is  negligence  to  alight 
from  a  moving  train  at  right  angles  to  the  direction  in 
which  the  train  is  moving,  where  the  party  attempting 
to  alight  is  an  old  man,  not  accustomed  to  getting  on 
or  off  of  moving  trains." 

(12)  "I  charge  you  that  if  you  believe  from  the  evi- 
dence that  while  the  train  was  being  brought  to  a  stop, 
and  after  being  warned  not  to  do  so,  Mr.  Morgan  at- 
tempted to  get  off  the  train  while  it  was  in  motion,  then 
you  must  find  for  the  defendant." 

(17)  "I  charge  you,  gentlemen  of  the  jury,  that  if 
you  believe  from  the  evidence  that  in  leaving  the  car 
at  Limrock  Mr.  Morgan  incurred  a  danger  that  would 
have  appeared  obvious  to  the  mind  of  a  reasonably  pru- 
dent man  of  his  age,  under  like  circumstances,  you 
should  find  for  the  defendant." 

(21)  "If  you  believe  from  the  evidence  that  Limrock, 
the  destination  of  plaintiff,  was  a  flag  stop  for  this  train, 
and  the  trainmen  stopped  the  train  there  a  reasonably 
sufficient  length  of  time  for  all  passengers  to  get  on 
and  off  while  the  train  was  standing  still,  that  plaintiff 
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failed  to  avail  himself  of  this  opportunity,  and  there- 
after, Avhen  the  trainmen  were  not  aware  of  his  pres- 
ence and  peril,  and  after  the  trainmen  had  given  the 
signal  for  the  train  to  move  forward,  he  went  upon  the 
platform  and  steps  of  the  car  and  stepped  thereupim, 
then  you  must  find  for  the  defendant." 

Lawrence  E.  Bkown%  for  appellant.  The  defendant 
was  entitled  to  the  general  charge  under  the  evidence. 
—(7.  R.  R.  d  B.  Co.  i\  Letcher,  69  Ala.  .109.  The  court 
erred  in  refusing  the  written  charges  requested  by  de- 
fendant.— Dilburn  i\  L.  d  N,,  il  South.  210;  Morrow  v. 
A.  C,  L.,  131  N.  C.  32.  The  court  should  have  granted 
defendant's  motion  for  a  new  trial. — Pa.  R.  R.  Co.  i\ 
Aspell,  62  Am.  Dec.  323;  S.  d-  N.  A.  R.  R.  Co.  r.  Schauf- 
ler,  75  Ala.  141;  E.  T.  V.  d  0.  v.  Holmes,  97  Ala.  333; 
So.  Ry.  V.  mil  '59  South.  987;  Hunter  v.  L.  d  X.,  150 
Ala.  594;  Street  v.  Bir.  L.  d  R.  Co.,  143  Ala.  667;  L.  d 
N.  t\  Lee,  97  Ala.  325;  MrDonald  v.  Mont.  St  Ry.,  110 
Ala.  163;  see  the  following  authorities. — 61  Md.  62; 
120  Ga.  225;  12  N.  W.  1054;  C.  of  Ga.  v.  Carlisle,  56 
South.  737. 

Virgil  Houldin^  for  appellee.  Several  of  the  refused 
charges  were  duplicates  of  the  charges  given,  and  were 
hence  refused  without  error.  In  considering  the  other 
charges  on  contributory  negligence,  some  tendencies  of 
the  evidence  must  be  kept  steadily  in  mind,  in  view  of 
the  well  known  rules  that  one  caught  suddenly  in  a  posi- 
tion of  peril  to  himself  or  his  loved  ones,  and  in  a  mo- 
ment of  fright  acts  without  that  prudence  which  char- 
acterizes a  prudent  mind  under  other  circumstances. — 
Thornton's  Case,  117  Ala.  282;  Foshee's  Case,  125  Ala. 
315 ;  Fox's  Case,  56  South.  1019.  Charge  12  is  opposed 
to  the  clear  announcement  in  Matthews'  Case,  142  Ala. 
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S()9.  The  other  charges  ignore  the  question  of  being  in 
a  position  of  apparent  sudden  peril,  creating  alarm, 
and  heading  to  acts  on  the  mere  instinct  of  self  preser- 
vation.— Watkiiis'  Case,  120  Ala.  147;  Dilhurn's  Case, 
15(5  Ahi.  22S;  Matthctcs'  Case,  supra. 

McCLKLLAN,  J. — Action  by  a  passenger  (appellee) 
against  the  carrier  for  pei'sonal  injuries. 

Since  there  is  an  extended  statement  of  the  circum- 
stances attending  the  event,  from  the  viewpoint  of  both 
the  litigants,  on  the  former  appeal  of  this  case,  there  is 
no  necessity  to  reiterate. — Southern  Railway  Co.  v. 
Morgan,  171  Ala.  294,  54  South.  626.  We  ruled  on  that 
appeal  that  there  was  error  in  not  awarding  a  new  trial 
upon  the  issue  of  contributory  negligence  of  the  plain- 
tiff. We  held,  in  substance,  that  the  evidence  strongly 
preponderated  in  favor  of  the  view  that  the  plaintiflf 
contributed  to  his  oAvn  injury  by  voluntarily,  purpose- 
ly stepping  from  the  steps  leading  to  the  coach  plat- 
form, thereby  accepting  as  entirely  negatived  the  plain- 
tiff's theory  that  he  was  involuntarily  dislodged  from 
the  steps  or  platform  of  the  car  by  a  jerk  or  jar  of  the 
car  or  train  from  which  he  w^as  preparing  to  alight 
when  it  was  put  in  motion.  A  very  influential  factor 
in  this  conclusion  was  the  finding  by  this  court  that 
plaintiff's  departure  from  the  steps  or  platform  of  the 
car  was  removed  "one  or  two  car  lengths"  from  the 
point  at  which  that  part  of  the  train  lay  when  started 
forward,  or  from  the  point  at  which  his  daughter  (Mrs. 
Lemly)  left  the  steps  of  the  car,  and  was  caught,  or  at- 
tempted to  be  caught,  by  the  flagman.  It  was  the  pre- 
vailing idea  that  a  jerk  or  jar  of  the  car,  when,  if  at  all, 
it  occurred,  could  not,  on  any  basis  of  reason^  have 
wrought  plaintiff's  involuntary  dislodgement,  and  his 
consequent  fall  to  the  ground ;  that  the  normal  relation 
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of  cause  to  effect  wholly  refuted  the  notion  that  the 
jerk  or  jar  could  have  taken  place,  and  its  effect,  under 
the  circumstances,  have  accomplished  so  delayed  a  re- 
moval of  plaintiff  from  the  platform  or  steps  of  the 
car.  The  highest  speed  Avhich  the  train  could  have, 
under  the  evidence,  attained  before  the  trainmen  stop- 
ped it  upon  the  occasion  was  not  thought  sufficient  to 
account  for  the  delay  between  the  asserted  cause  and 
the  effect — the  jerk  or  jar  and  his  departure  from  the 
steps  or  platform  of  the  car. 

On  the  retrial  from  which  this  appeal  comes,  the  re- 
lation of  the  jerk  or  jar,  asserted  by.  the  plaintiff  to 
have  taken  place  and  occasioned  his  removal  from  the 
steps  or  platform,  was  a  matter  of  more  particular  in- 
quiry and  the  subject  of  more  definite  and,  it  may  be, 
different  evidence.  The  evidence  upon  the  issue  wheth- 
er plaintiff  voluntarily  stepped  or  jumped  oft'  or  from 
the  car  remained,  as  before,  in  contlict.  The  conclu- 
sion (m  the  issue  was  based  on  the  determination  of  the 
question  whether  he  was  involuntarily  dislodged  by  the 
jerk  or  jar,  or  whether  he  voluntarily  stepped  or  jump- 
ed off.  The  whole  evidence  on  the  last  trial  has  been 
carefully  considered. 

Under  the  accei)ted  rule  of  Cohb  v.  Malojie,  92  Ala. 
630,  9  South.  738,  we  cannot  say  that  the  trial  court  er- 
red in  overruling  the  motion  for  a  new  trial.  The  con- 
clusion must  have  depended  upon  the  credence  given 
the  testimony  delivered  by  the  Avitnesses  on  either  side 
of  the  line.  The  trial  court  heard  and  saw  the  wit- 
nesses; was  advantaged  in  the  premises  as  we  cannot 
be.  The  delay  between  the  jar  or  jerk,  on  which  plain- 
tiff relies  for  negligent  cause  of  his  removal  from  the 
car  steps  or  platform,  and  his  departure  therefrom  is 
reduced,  if  the  testimony  with  respect  to  place  and  dis- 
tance, as  plaintiff  presented  it,  was  accepted.     What 
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time  and  space  may  have  intervened  may  have  been  rea- 
sonably attributed  by  the  jury  to  plaintiff's  jostling, 
tottering  struggle  to  prevent  his  falling.  He  was  old 
and  feeble.  He  had  baggage  in  one  hand.  He  may  have 
been,  doubtless  was,  excited.  His  efforts  to  preserve 
himself  may  have  been  frantic,  rather  than  suggested, 
or  governed  even,  by  what  might  have  been  obvious  and 
easy  to  a  cool-headed  and  younger  man.  To  those  wit- 
nesses who  testify  that  he  jumped  or  stepped  oflf,  no  im- 
proper motive  or  purpose  should  be  ascribed.  It  was, 
at  least,  a  hazy  situation.  If  lights  were  there,  they 
were  not  brilliant;  did  not  disclose  with  the  clearness  of 
day.  The  jury  might  have  found  that  the  view  those 
witnesses  relate  Avas  the  misake  of  concluding  that  an 
unbalanced,  tottering  man,  on  the  stops  or  platform  of 
a  moving  car,  was  voluntarily  doing  what,  in  fact,  Avas 
the  effect  of  his  effort  to  regain  an  equilibrium  a  jar  or 
jerk  had  lost  to  him.  One,  like  plaintiff,  so  circum- 
stanced might  seem  to  others  to  have  voluntarily  cast 
aside  all  precaution,  when,  in  truth,  safety  was  the  one 
natural,  unpremeditated  effort.  That  one  such  should 
appear,  to  some  of  the  witnesses,  to  have  jumped  from 
the  platform  of  a  moving  car  is  a  circumstance  tending, 
perhaps,  to  refute  the  idea  that  he  in  fact  voluntarily, 
purposely  projected  his  body  therefrom.  The  fact  that 
those  ^nside  the  cars  did  not  feel  or  notice  a  jerk  or 
jar  of  the  cars  may  be  absolutely  true;  and  yet  the  dif- 
ference in  location  and  posture  may  account  for  the  ap- 
parent conflict  of  testimony.  It  is  commonly  known 
that  the  effect  of  even  normal  movements  of  trains 
upon  persons  thereon  depends  upon  whether  they  are 
standing  or  sitting;  and  it  may  well  be  that  those  sit- 
ting inside  a  moving,  or  initially  moved,  car  would  Aot 
note  a  jerk  or  jar  thereof  that  would  attract  the  atten- 
tion of  and  unsettle  one  standing  on  the  platform  or 
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steps  thereof.  There  are,  in  the  testimony  of  practical- 
ly every  witness,  circumstances  or  facts  opposed  to 
those  asserted  by  another  witness,  or  by  other  wit- 
nesses. 

The  whole  issue  was,  as  stated,  one  of  fact.  Another 
jury  has  passed  upon  the  evidence.  The  trial  judge, 
who  heard  the  entire  evidence  on  this  trial,  and  so  in 
the  light  of  the  expi-essed  views  of  this  court,  and  on 
the  other  trial  as  well,  declined  to  disturb  the  verdict. 
We  are  not  convinced  that  he  erred  in  overruling  the 
motion  for  a  new  trial. 

There  is  no  merit  in  the  insistence  in  brief  for  ap- 
pellant that  reversible  error  affected  the  refusal  to  ap- 
pellant of  special  charges  A,  B,  C,  D,  E,  F,  6,  H,  12, 
17,  and  21.  Charge  17  used  the  word  "thereupon''  in 
the  place,  probably,  of  the  word  ''therefrom."  As  writ- 
ten, the  court  was  well  authorized  to  refuse  it,  since  it 
predicated  contributory  negligence  upon  a  condition 
impossible  in  this  case  to  be  so  affirmed. 

Charge  12  omitted  to  show  in  its  hypothesis  the  es- 
sential factor  that  the  attempt  of  plaintiff  to  get  off  of 
the  train  while  it  was  in  motion,  and  after  being  warn- 
ed not  to  do  so,  and  while  it  was  being  brought  to  a 
stop,  w^as  a  proximately  contributing  cause  of  his  in- 
jury. While  concurring  in  this  view,  the  writer  is  of 
the  opinion  that  the  charge  possesses  other  faults. 

Charges  A,  B,  D,  and  H  were  faulty  in  failing  to  hy- 
pothesize such  a  state  of  facts  and  circumstances  as 
would  authorize  the  legal  conclusion  that  the  plaintiff 
was  contributorily  negligent  in  leaving  the  platform  or 
steps  of  the  car.— JT.  C.  M.  &  B.  R,  Co.  v.  Matthews,  142 
Ala.  298,  309,  310,  39  South.  207;  Dilburn  v.  L.  d  X,  R. 
Co.,  156  Ala.  228,  47  South.  210;  B,  R.  L.  <&  P.  Co.  v. 
Harden,  156  Ala.  244,  47  South.  327;  Hunter  v.  L.  d  N. 


Digiti 


zed  by  Google 


178.]  OP  ALABAMA.  599 

[Southern  Ry.  Co.  v.  Morgan.] 

i?.  Co.,  150  Ala.  594,  43  South.  802,  9  L.  R.  A.  (N.  S.) 

848. 

Charge  E  was  inapplicable  here;  for  the  passenger 
on  a  railway  does  not  assume  the  risk  of  injury  from  a 
negUgenthi  permitted  or  occasioned  start,  or  jerk  or  jar, 
of  the  car  or  train,  when  he  is  preparing  to  alight,  or 
is  in  the  act  of  alighting,  at  his  destination. 

Charge  F  was  likewise  inapplicable,  for  that  the  car- 
rier cannot  have  exoneration  from  liability  for  injury 
to  a  passenger  if  the  passenger  is  injured  by  a  negligent 
starting  of  the  car,  then  stationary,  when  the  passen- 
ger is  upon  the  steps  thereof  in  the  proper  act  of  alight- 
ing therefrom  at  his  destination. 

Charge  G  hypothesizes,  among  other  things,  that 
plaintiff  stepped  from  the  train  when  it  was  in  relative- 
ly rapid  motion.  It  should  have  hypothesized,  in  this 
case,  that  plaintiff  voluntarily  stepped  therefrom,  since, 
if,  in  consequence  of  negligently  caused  motion  of  the 
train  as  he  was  in  the  course  of  alighting  at  his  destina- 
tion, he  stepped  involuntunhj  therefrom,  the  doctrine 
the  charge  evidently  intended  to  invoke  could  have  no 
application. 

In  Charge  D,  requested  by  and  refused  to  defendant, 
note  was  taken  of  the  idea  to  be  conveyed,  in  the  prem- 
ises, by  the  employment  of  the  qualifying  term  "vol- 
untary." 

Under  the  evidence,  it  Avas  not  legally  possible  to  give 
the  affirmative  charge  on  either  of  the  controlling  is- 
sues in  the  case. 

The  judgment  is  affirmed. 

DowDELL^  C.  J.,  and  Anderson  and  Somebville,  JJ., 
concur  in  the  opinion.  Simpson,  Maypield,  and  Sayre^ 
JJ.,  concur,  except  in  the  ruling  upon  the  motion  for 
new  trial.    They  therefore  dissent  on  the  general  result. 
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Louisville  &  N.  R.  R.  Co.  v.  Dilbum. 

Damage  for  Death  of  Passenger. 

(Decided  April  16,  1012.     RehearluR  denied  June  29,  1912. 
59  South.  438.) 

1.  Appeal  and  Error;  Law  of  Case. — The  rulings  made  on  a 
prior  appeal  constitute  the  law  of  the  case  unless  it  is  the  judgment 
of  the  court  that  they  are  incorrect. 

2.  Same;  Harmless  Error;  Pleadings. — Where  other  pleas  remain 
in  the  record  forming  part  of  the  issues  and  presenting  the  identical 
issues  attempted  to  l:e  raised  by  pleas  to  which  demurrer  was  sus- 
tained, the  sustaining  of  such  demurrer  was  harmless,  if  error. 

3.  Same;  Evidence. — It  is  not  error  to  exclude  the  answer  of  a 
witness  where  such  witness  is  subsequently  permitted  to  testify  fully 
concerning  the  matters  inquired  about. 

4.  Trial;  Reception  of  Evidence;  Objections. — Where  evidence  is 
responsive  to  the  questions,  objection  cannot  be  first  made  by  a 
motion  to  strike. 

5.  Same. — ^A  party  is  not  entitled  to  the  exclusion  of  evidence 
brought  out  by  itself  in  the  examination  of  a  witness  where  the 
answers  were  responsive  to  the  questions. 

6.  Same;  Competent  and  Incompetent. — A  party  may  not  bring  in- 
competent evidence  into  a  case  by  coimecting  it  in  the  same  ques- 
tion or  answer  with  competent  evidence;  nor  can  he  shift  on  the 
court  the  duty  of  separating  the  competent  from  the  incompetent, 
or  put  the  court  in  error  for  a  failure  to  assume  such  duty. 

7.  Witnesses;  Examination. — W^here  a  witness  has  previously  given 
the  testimony  sought  by  a  question,  it  is  not  error  to  exclude  such 
question. 

8.  Evidence;  Conclusion;  Best  Judgment. — ^Where  a  witness  was 
asked  how  long  a  train  stopped  at  a  particular  station  at  which  a 
decedent  was  killetl  while  attempting  to  alight,  it  was  proper  for 
the  witness  to  give  his  best  judgment,  where  he  had  an  opportunity 
to  consult  a  timepiece. 

9.  Same;  Hearsay. — ^Where  a  passenger  was  killed  while  attempting 
to  alight  from  a  moving  train,  it  was  competent  for  the  conductor 
to  testify  that  he  made  Inquiry  as  to  whether  decedent  had  left 
the  train  and  as  to  the  result  of  the  inquiry ;  but  the  details  of  the 
conversation  as  to  decedent's  whereabouts  were  hearsay  and  not 
admissible. 

10.  Same;  Former  Trial;  Stenographic  Report;  Predicate. — Where 
no  sufficient  pre<licate  was  laid  for  its  admission  the  stenograpliic 
report  of  the  testimony  of  a  witness  on  a  former  trial  was  properly 
excluded. 
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11.  Carriers;  Passengers;  Place  of  Injury;  Evidence, — Evidence 
as  to  the  surroundings  at  the  place  of  injury  and  decedent's 
familiarity  and  acquaintance  therewith,  or  lack  of  it,  was  admis- 
sible in  an  action  for  his  death  as  a  passenger. 

12.  Same;  Time  to  Alight;  Instructions. — ^Where  the  action  was 
for  the  death  of  a  passenger  while  attempting  to  alight,  a  charge 
that  the  carrier  was  l)ound  to  exercise  the  highest  degree  of  care, 
diligence  and  skill  exercised  by  those  engaged  in  the  carriage  of 
passengers  by  railroad,  and  that,  if  decedent  was  a  pas.senger  on 
defendant's  train,  and  while  such  a  passenger,  lost  his  life  as  a 
direct  and  proximate  consequence  of  defendant's  failure  to  exercise 
the  care  and  diligence  required  by  law,  the  jury  should  find  for 
plaintiff,  unless  decedent  was  guilty  of  negligence  contributing  to 
his  death,  the  burden  of  proof  of  which  was  on  defendant ;  and  that 
the  mere  fact  that  decedent  undertook  to  alight  from  the  train 
while  in  motion  would  not  constitute  contributory  negligence  unless 
the  jury  was  reasonably  satisfied  from  the  evidence  that  the  risk 
was  such  that  a  man  of  ordinary  care  and  prudence  would  not 
have  undertaken  it  under  the  circumstances,  w^as  proi)er. 

1.3.  f^amc. — Where  the  passenger  was  killed  while  alighting  after 
the  train  had  started  to  leave  his  point  of  destination,  requests  to 
charge  as  to  his  contributory  negligence  which  fallecl  to  hypothesize 
knowledge  on  his  part  that  he  had  arrived  at  his  destination,  or  that 
the  train  had  stopped  there,  or  that  he  was  notified  of  tlie  train's 
arrival,  or  which  failed  to  hyiiothesize  that  such  negligence,  if  any, 
was  the  proximate  cause  of  his  death,  etc.,  were  properly  refused. 

14.  Same. — Where  the  question  of  the  contributory  negligence  of 
a  passenger  killed  while  attempting  to  alight  from  a  moving  train  at 
his  destination,  was  for  the  jury  under  the  facts  hypothesized, 
charges  asserting  that  if  the  facts  were  found,  he  was  guilty  of 
negligence  as  a  matter  of  law,  were  properly  refused. 

15.  Same;  Destination ;  Alighting;  Care  Required. — Where  a  train 
has  reachetl  a  passenger's  destination  those  in  charge  of  the  train 
must  exercise  the  highest  degree  of  practical  care  to  afford  the  pas- 
senger sufficient  time  and  opi)ortunity  to  alight,  and  if  the  usual 
sufficient  time  is  not  given,  and  the  passenger  is  compelled  to  go 
on  to  the  next  station,  or  if  a  sudden  start  is  made  while  he  is  in 
the  act  of  alighting,  and  injury  occurs,  the  carrier  becomes  liable. 

10.  Same. — The  carrier's  agent  or  servant  in  charge  of  passenger 
trains  are  bound  to  presume  that  there  may  be  persons  in  tlie  cars 
desiring  to  alight,  and  unless  they  know  that  there  is  no  such 
passenger,  they  are  under  duty  not  to  start  the  train  until  they 
have  given  sufficient  time  to  allow  such  passengers  to  alight ;  and 
they  are  not  entitled,  after  waiting  a  reasonable  time,  to  start  the 
train  without  using  reasonable  care  to  ascertain  if  there  are  passen- 
gers in  the  act  of  alighting;  if  a  reasonable  time  has  been  given, 
however,  those  in  charge  of  the  train  are  not  required  to  know 
that  all  persons  intending  to  stop  at  that  station  have  alighted  in 
safety. 

17.  Same. — Where  an  infirm  passenger  over  sixty  years  of  age, 
and  encumbered  with  bundles,  attempted  to  alight  at  his  destination 
after  the  train  had  started  to  leave  the  station  and  against  the  pro- 
test of  the  flagman,  who  testified  that  he  requested  the  decedent  not 
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to  step  off  until  the  train  could  he  stopped,  the  carrier  was  entitled 
to  have  the  jury  Instructed  that  if  the  passenger  sitepped  from  the 
car  while  it  was  in  motion  and  against  the  protest  of  a  flagman, 
acting  within  the  scope  of  his  authority,  who  offered  to  stop  the 
train  to  let  decedent  get  off,  but  notwithstanding  this  decedent 
stepped  off,  decedent  assumed  all  the  risk  of  alighting  safely,  a"tl 
defendant    was  not  liable. 

Ai»PEAi.  from  Escambia  Circuit  Court. 

Hcanl  before  Hon.  J.  C.  Richardson. 

Action  by  J.  S.  Dilburn,  as  administrator,  against  the 
Louisville  &  Nashville  Railroad  Company  for  the  death 
of  his  intestate  while  a  passenger.  Judgment  for  plain- 
tiff and  (h^fendaut  ai)peals.    Reversed  and  remanded. 

The  facts  suflficiently  appear  from  the  opinion  of  the 
court. 

The  following  charges  Avere  given  for  the  plaintiff: 
(1)  ^*The  court  charges  the  jury  that  a  common  caiTier 
of  passengers  owes  to  its  passengers  the  duty  to  exer- 
cise the  highest  degree  of  care,  skill,  and  diligence, 
known  to  very  careful,  skillful,  and  diligent  persons  en- 
gaged in  like  business."  (2)  "The  court  charges  the 
jui'y  that  the  law  requires  the  highest  degree  of  care, 
diligence,  and  skill  by  those  engaged  in  the  carriage  of 
passengers  by  railroads,  known  to  careful,  diligent,  and 
skillful  pei-sons  engaged  in  such  business,  and  if  you  are 
reasonably  satisfied  from  the  evidence  in  this  case  that 
the  deceased.  Dr.  Dilburn,  was  a  passenger  on  defend- 
ant's train,  and  while  such  a  passenger  lost  his  life 
as  a  dii*ect  and  proximate  consequence  of  the  defend- 
ant's failure  to  exercise  the  care  and  diligence  requir- 
ed by  law,  you  must  find  for  the  plaintiff,  unless  you 
are  further  reasonably  satisfied  from  the  evidence  that 
Dr.  Dilburn  was  also  guilty  of  negligence  which  con- 
tributed proximately  to  his  death,  and  the  burden  of 
proof  of  such  contributory  negligence  is  upon  the  de- 
fendant.-'    (4)  **Even  though  you  may  believe  fi'om  the 
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evidence  in  this  case  that  Dr.  Dilburn  undertook  to 
alight  from  the  train  while  it  was  in  motion,  such  con- 
duct would  not  constitute  contributory  negligence,  un- 
less you  are  reasonably  satisfied  from  the  evidence  that 
the  risk  taken  by  Dr.  Dilburn  in  so  attempting  to  alight 
was  such  risk  as  a  man  of  ordinary  care  and  prudence 
would  not  have  undertaken  under  the  circumstances." 
Charge  11  refused  to  the  defendant  is  as  follows: 
"The  court  charges  the  jury  that  if  they  believe  from 
the  evidence  that  plaintiflf's  intestate,  Dr.  Dilburn,  vol- 
untarily stepped  oflf  the  car  while  it  was  in  motion,  and 
against  the  earnest  protest  of  the  defendant's  servant 
who  was  the  flagman  of  said  train,  and  was  acting  with- 
in the  scope  of  his  employment,  and  who  offered  to  have 
the  train  stopped  to  let  him  get  off,  and  notwithstand- 
ing this  he  stepped  off  of  said  car,  he  then  assumed  all 
the  risk  of  alighting  safely,   and   plaintiff  cannot  re- 


Rabb  &  Paoe^  for  appellant.  No  brief  reached  the 
Reporter. 

Stallings  &  Drennbn^  and  Leigh  &  Leigh,  for  ap- 
pellee.   Xo  brief  reached  the  Reporter. 

MAYFIELD,  J.— Plaintiff's  intestate  was  a  passen- 
ger on  defendant's  train  from  Flomaton  to  Wallace,  and 
was  killed  while  alighting  from  the  train,  at  his  destina- 
tion, by  falling  or  being  thrown  under  the  train,  which 
ran  over  or  against  him. 

Intestate  was  aged,  being  between  65  and  75  years 
old,  was  lame,  disabled  in  one  of  his  arms  or  shoulders, 
from  a  wound  received  in  the  war  betwx^n  the  States, 
and  from  some  cause  was  also  lame  in  one  of  his  legs, 
and  was  therefore  in  a  much  enfeebled  condition.     He 
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\\'as  at  the  time  also  incumtered  with  bundles  or  pack- 
ages, consisting  of  two  quarts  of  whisky,  bananas,  etc., 
which  he  carried  in  a  sack  or  sacks.  There  was,  more- 
over, some  question  as  to  whether  or  not  he  was  under 
the  influence  of  intoxicants  at  the  time  of  his  death. 

The  issues  raised  and  attempted  to  be  raised  by  the 
pleadings  were:  First,  wanton  negligence  or  willful 
injury  on  the  part  of  the  defendant's  agents;  but,  as 
was  said  in  the  opinion  in  this  case  on  a  former  appeal, 
there  was  no  evidence  tending  to  support  this  theory, 
and  it  is  not  insisted  upon,  and  it  need  not  be  consider- 
ed. Second,  simple  negligence,  on  the  part  of  the  de- 
fendant's agents,  in  not  stopping  the  train  at  Wallace 
a  sufficient  length  of  time  for  plaintilT's  intestate  to 
safely  alight  therefrom,  and  again  in  starting  the  train 
with  a  jerk  or  lurch  in  such  manner  as  to  throw  plain- 
tiff's intestate  from  the  train  or  cause  him  to  fall  thei-e- 
from  in  his  attempt  to  alight.  Third,  the  contributory 
negligence  of  intestate  in  failing  to  safely  leave,  or 
alight  from,  the  train  at  his  destination,  within  a  rea- 
sonable time  after  it  was  brought  to  a  stop  for  that  pur- 
pose, and  after  he  was  aware  that  a  stop  had  been  made 
for  that  purpose;  and  also  in  alighting  from  the  train, 
when  the  same  was  in  motion,  while  in  his  enfeebled 
condition,  and  while  incumbered  with  bundles,  and 
against  the  earnest  protest  of  defendant's  flagman,  and 
notwithstanding  the  flagman's  assurance  that  the  train 
would  be  stopped  so  that  he  could  alight  in  safety — 
by  which  action  of  intestate,  after  such  warning,  assur- 
ance, and  protest,  he  was  killed  as  the  proximate  re- 
sult of  his  own  negligence. 

These  issues  were  found  in  favor  of  plaintiff,  verdict 
and  judgment  being  rendered  in  his  favor  for  $2,000; 
and  from  such  judgment  this  appeal  is  prosecuted. 
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Many  of  the  questions  raised  on  this  appeal  were 
passed  upon  on  the  former  appeal ;  and  such  rulings  on 
the  former  appeal  we  decline  to  here  reconsider,  being 
satisfied  of  their  correctness. 

The  first  error  insisted  upon  was  the  sustaining  of 
the  demurrer  to  plea  No.  2.  There  appear  of  record 
two  pleas  numbered  "2,"  and  we  are  unable  to  know 
as  to  which  the  demurrer  was  sustained,  or.  as  to  which 
the  error  is  assigned;  but  the  question  is  immaterial, 
because  if  there  was  error  as  to  either  it  was  without 
possible  injury,  for  the  reason  that  there  were  other 
pleas  upon  w^hich  the  case  w^as  tried,  which  raised  the 
identical  issues  attempted  to  be  raised  by  both  of  thes(i 
pleas.  The  same  evidence  was  admissible,  with  these 
pleas  out,  that  would  have  been  admissible,  with  them 
in.  They  did  not  attempt  to  raise  any  issue  different 
from  those  raised  by  a  number  of  other  pleas  as  to  which 
the  demurrer  was  overruled. 

There  is  nothing  in  either  the  second  or  the  third  as- 
signment, as  to  objections  to  evidence  descriptive  of 
the  place  of  the  injury ;  and,  besides,  no  objections  were 
interposed  to  the  questions,  but  only  to  answers  which 
were  responsive  to  the  questions  asked. 

As  was  ruled  on  the  former  appeal,  it  was  competent 
to  describe  the  surroundings  at  the  place  of  the  injury, 
and  the  intestate's  familiarity,  or  lack  of  familiarity 
and  acquaintance  therewith. 

The  trial  court  properly  excluded  the  answer  of  the 
witness,  McDavid,  as  to  the  time  when  he  first  paid  at- 
tention to  the  length  of  time  the  train  stopped.  The 
witness  had  stated  that  he  "reckoned''  it  was  half  an 
hour;  but,  even  if  error,  the  witness  was  subsequently 
allowed  to  testify  fully  as  to  the  matter  inquired  of. 

There  was,  of  course,  no  error  in  declining  to  exclude 
all  the  testimony  of  the  witness  McDavid  with  respect 
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to  th€*  length  of  time  the  train  was  stopped.  Some  of 
this  evidence  was  brought  out  by  the  appellant,  and,  of 
course,  he  could  ask  to  have  that  excluded. 

Moreover,  his  best  judgment  as  to  the  length  of  time 
the  train  was  stopped  was  admissible.  The  best  any 
witness  could  do  would  be  to  give  his  best  judgment  as 
to  the  length  of  time,  pi^ovided  he  had  had  no  oppor- 
tunity to  cojisult  a  watch  or  clock. 

There  was  no  error  in  the  court's  excluding  the  evi- 
dence of  the  conductor,  as  to  what  the  passengers  told 
him,  concerning  whether  or  not  intestate  had  left  the 
train.  It  was  competent  for  him  to  testify  that  he  made 
inquiry  of  a  certain  passenger,  and  the  result  of  his  in- 
quiry, but  not  to  give  in  detail  the  conversations  be- 
tween him  and  other  passengers  as  to  the  whereabouts 
of  intestate.  A  part  of  the  excluded  testimony  was  com- 
pc^tent,  and  a  part  of  it  was  incompetent,  and  appellant 
should  have  separated  it. 

A  party  will  not  be  allowed  to  inject  into  a  trial  in- 
competent evidence,  by  connecting  it,  in  the  same  ques- 
tion or  answer,  with  competent  evidence.  He  should 
separate  the  two.  He  cannot  shift  that  duty  upon  the 
court,  nor  put  the  court  in  error  for  failure  to  assume 
the  duty. 

The  trial  court  did  not  err  in  excluding  the  steno- 
graphic report  of  the  evidence  of  the  witnesses  Dilburn 
and  others,  on  a  former  trial.  A  sufficient  predicate 
had  not  been  laid  for  its  admission,  and  some  of  this 
evidence  offered  was  clearly  not  admissible,  and  for  its 
admission  no  sufficient  predicate  could  have  been  laid. 
The  report  was  offered  as  a  whole. 

There  was  no  error  in  the  giving  of  any  of  the 
charges  requested  by  the  plaintiff.  They  state  the  law 
correctly,  as  announced  by  this  court  in  a  great  num- 
ber of  cases.    See  Burgess^  Case,  143  Ala.  364,  367,  42 
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South.  35;  Roebuck's  Case,  132  Ala.  413,  31  South.  Gil ; 
Crowdet^s  Case,  130  Ala.  256,  30  South.  592 ;  this  case 
(former  appeal)  156  Ala.  228,  47  South.  210;  Matthcirs' 
Case,  142  Ala.  300,  39  South.  207. 

There  were  refused  to  the  defendant  31  requ(»sted 
charges.  Many  of  them  were  identical  with  others,  as 
attempting  to  assert  the  same  propositions  of  law.  Each 
and  every  one  of  these,  except  that  numbered  ^'11,"  was 
properly  refused,  for  one  or  more  of  the  following  rea- 
sons: 

Many  of  them  (as  stated  on  former  appeal)  wholly 
fail  to  hypothesize  knowledge  on  the  part  of  the  int<*s- 
tate  that  he  had  arrived  at  his  destination,  or  that  the 
train  had  stopped  thereat;  or  to  hypothesize  that  he 
was  notified  of  the  train's  arrival,  which  facts  might 
have  been  necessary  to  render  him  guilty  of  nc^gligence 
in  not  alighting  from  the  train  within  a  reasonable 
time  after  it  was  stopped  for  that  i)urpose.  Many  of 
them  fail  to  hypothesize  that  the  negligence  attempted 
to  be  imputed  to  him  by  the  charges  was  the  proximate 
cause  of  his  injury,  and  nmny  of  them  do  not  hypothe- 
size facts  sufficient  to  conclusively  impute  to  the  in- 
testate contributory  negligence  in  leaving  the  train 
while  in  motion,  under  the  conditions  hypothesized. 

In  other  words,  it  was  a  fjuestion  for  the  jury,  under 
the  facts  hypothesize^d,  to  say  whether  or  not  the  in- 
testate was  guilty  of  contributory  negligence;  yet  the 
charges,  or  some  of  them,  state  as  matter  of  Law  that, 
under  that  state  of  facts,  he  was  guilty  of  contributory 
negligence.  This  was  pointed  out  in  the  opinion  on  for- 
mer appeal.  Some  of  the  charges  were  argumentative, 
and  some  possessed  misleading  tendencies.  Except  that 
numbered  "11,"  each  of  the  charges  refused  to  the  de- 
fendant was  subject  to  one  or  more  of  these  defects. 


Digiti 


zed  by  Google 


G08  SUPREME  COURT  [Vol. 

[Louisville  &  N.  R.  R.  Co.  v.  Dilburn.] 

The  law  has  been  repeatedly  declared  by  this  and 
other  (M)urts,  anent  the  respective  duties  and  liabilities 
of  carrier  and  passenger  as  involved  in  questions  of  per- 
sonal injuries  sustained  by  the  latter  in  alighting,  or 
attempting  to  alight,  from  moving  trains. 

The  law  is  thus  stated  by  Mr.  Hutchinson: 

"When  the  (ronveyance  has  reached  the  destination  of 
the  passenger,  the  carrier  must  exercise  the  highest 
degree  of  practicable  care,  diligence,  and  skill  in  afford- 
ing the  passenger  sufficient  time  and  opportunity  to 
alight,  and  if  the  usual  sufficient  time  be  not  given  to 
him  to  alight,  and  he  is  compelled  to  go  on  to  the  next 
station,  or  if  a  sudden  start  of  the  conveyance  be  made 
whilst  he  is  in  the  act  of  alighting,  and  an  injury  is  oc- 
casioned to  him  thereby,  it  will  be  negligence  in  the 
carrier  for  the  consequences  of  which  he  will  be  respon- 
sible.''—Carriers,  vol.  2  (3d  Ed.)  §  1118,  pp.  1307,  1308. 

"Those  in  charge  of  the  trains  are  bound  to  presume 
that  there  may  be  such  persons  in  the  cars,  and,  unless 
they  know  there  are  not,  they  have  no  right  to  start  the 
trains  until  they  have  waited  long  enough  to  allow  such 
passengers  to  alight;  nor,  even  after  waiting  a  reason- 
able time  for  such  persons  to  get  off,  have  they  a  right 
to  start  the  trains  without  using  reasonable  care  to  as- 
certain if  there  are  such  perscms  in  the  act  of  getting 
off.  It  certainly  would  not  be  permissible  for  them  to 
be  so  reckless  of  the  lives  and  limbs  of  passengers  as 
to  start  the  trains  when  they  know,  or  with  reasonable 
care  might  know,  that  passengers  are  in  the  act  of 
alighting.  Where,  however,  this  reasonable  time  has 
been  given,  those  in  charge  of  the  train  are  ^not  requir- 
ed,' it  is  said,  ^to  do'  what  in  many  cases  would  be  im- 
possible to  ascertain — 'to  know'  that  all  passengers  in- 
tending to  stop  at  that  station  have  alighted  in  safety." 
—Id.  §  1118,  pp.  1311,  1312;  Highland  Ave.  d  B.  R.  Co. 
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V.  Burt,  92  Ala.  291,  9  South.  410,  13  L.  R.  A.  95;  Bir' 
mingham  Union  Ry.  Co.  v.  Smith,  90  Ala.  60,  8  South. 
86,  24  Am.  St.  Rep.  761. 

"In  a  leading  case  upon  the  subject  it  is  said :  *A11 
the  duty  the  law  imposes  upon  a  conductor  acting  as 
the  agent  of  a  corporation,  in  order  to  comply  with  the 
obligation  of  the  carrier  to  a  passenger,  is  to  carry  him 
safely  to  his  point  of  destination,  announce  the  arrival 
of  the  train  at  the  station,  and  give  him  a  reasonable 
opportunity  to  leave  the  cars.  When  this  is  done,  the 
duty  of  the  conductor  ceases.  And  when  the  servants 
of  a  corporation  engaged  in  the  business  of  a  common 
carrier  afford  passengers  a  reasonable  time  to  leave  the 
cars  after  arrival  at  the  end  of  their  journey,  they  have 
the  right,  at  the  expiration  of  such  reasonable  period, 
to  presume  that  all  passengers,  whose  place  of  destina- 
tion is  then  reached,  have  done  what  is  customary  for 
passengers  in  like  circumstances  to  do,  to  wit,  have  left 
the  cars.'  "—Id.  §  1119,  pp..  1313,  1314. 

In  the  case  of  Central  Railroad  d  Banking  Co.  of 
Georgia  v,  Letcher,  69  Ala.  106,  44  Am.  Rep.  505: 
*^Plaintiff  having  boarded  defendant's  passenger  train, 
for  a  lawful  purpose,  on  its  arrival  at  one  of  the  regular 
stations  on  the  line  of  its  railroad,  was  detained  by  his 
business  after  the  train  had  started  on  its  journey;  and 
while  the  train  was  moving  from  the  depot,  its  speed 
increasing  each  moment,  he,  of  his  own  accord,  to  pre- 
vent being  carried  off,  and  without  notifying  any  of  de- 
fendant's employees  of  his  presence,  and  without  re- 
questing any  of  them  to  slow  or  stop  the  train,  and 
without  any  effort  to  arrest  its  progress,  walked  from 
the  platform  of  (me  car  to  that  of  another,  and  with 
papers  in  his  right  hand  descended  the  steps  of  the  car 
and  jumped  from  the  moving  train  at  right  angles 
thereto  and  fell,  and  in  the  fall  his  left  arm  was  caught 
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under  the  wheel  of  the  car  and  crushed.  Held,  that  the 
injury  sustained  by  the  plaintiff  was  attributable  di- 
rectly and  immediately  to  his  own  thoughtless  and 
reckless  act,  and  he  can  (could)  not  therefore  recover, 
though  the  defendant  was  negligent  in  not  giving  the 
signals  required  by  the  statute,  before  and  at  the  time 
the  train  left  the  station." 

In  the  case  of  Harvey  i\  Chicago  d  A.  Ry.  Co,,  221 
111.  242,  77  N.  E.  569  (a  case  similar  to  this),  it  was 
said  by  the  Illinois  Supreme  Court  that:  "After  the 
consideration  of  all  of  the  evidence,  the  Appellate 
Court,  in  its  finding  of  facts,  found  that  the  clear  pre- 
ponderance of  the  evidence  showed  that  appellant  was 
expressly  warned  by  the  conductor  not  to  alight  until 
the  train  came  to  a  stop,  and  that  the  light  afforded 
by  the  lanterns  carried  by  the  brakeman  and  conductor 
was  sufficient  to  enable  him  to  see  the  platform  and  as- 
sure himself  that  the  train  had  come  to  a  stop  if  he 
had  been  in  the  exercise  of  ordinary  care  for  his  own 
safety.  This  finding  is  based  upon  evidence  about  which 
no  question  has  been  raised,  and  if  the  appellant  was 
not  in  the  exercise  of  ordinary  care  for  his  own  safe- 
ty, and  was  expressly  warned  by  the  conductor  not  to 
alight  until  the  train  had  stopped  at  the  platform,  he 
could  not  recover." 

J.  P.  Watkins,  the  flagman,  testified  as  follows:  "I 
remember  the  time  Dr.  Dilburn  was  killed  at  Wallace. 
The  train  stopped  at  Wallace  on  that  occasion.  After  it 
was  first  stopped,  it  was  two  or  three  minutes  before 
it  was  again  put  in  motion.  The  first  time  I  saw  Dr. 
Dilburn  after  the  train  stopped  at  Wallace  it  was  again 
when  the  train  was  put  in  motion.  He  was  then  com- 
ing down  the  steps.  At  that  time  I  put  my  hand  on 
him  and  told  him  not  to  get  off  until  we  could  stop  the 
train.    I  ordered  the  train  stopped.    He  stepped  off  just 


Digiti 


zed  by  Google 


178.]  OP  ALABAMA.  611 

[Ix)iil8ville  &  N.  R.  R.  Ck).  v.  Dilburn.] 

as  I  put  my  hand  on  him.  It  was  about  40  feet  from 
where  the  train  began  to  move  to  where  he  stepped  oflf. 
He  had  a  burlap  sack  of  some  kind.  I  don't  know  what 
was  in  the  sack.  I  did  not  see  it  afterwards.  When 
he  stepped  off,  he  stepped  off  sideways,  or  backwards, 
with  his  back  to  the  engine,  and  stepped  off  crosslegged. 
When  he  stepped  off  he  fell  and  rolled  under  the  train. 
The  train  was  going  about  2  or  2i/^  miles  an  hour  when 
he  stepped  off.  When  I  saw  him  coming  off  the  steps, 
I  got  him  by  the  coat  that  way.  I  placed  my  hand  up 
there  with  a  very  slight  hold  on  his  coat.  I  told  him  not 
to  get  off  until  I  could  stop  the  train.  He  did  not  pay 
any  attention  to  me.  He  didn't  seem  to  hear  me,  and 
stepped  off  anyway.  I  did  not  know  whether  or  not 
he  was  under  the  influence  of  liquor.  He  stepped  off 
with  his  back  to  the  engine  and  his  legs  crossed  and  fell 
under  the  train.  I  spoke  to  him  in  an  ordinary  tone 
when  1  told  him  not  to  get  off." 

A.  D.  Kelly,  being  sworn  and  examined  as  a  witness 
on  behalf  of  defendant,  testified  as  follows :  "I  am  in 
the  mercantile  business  and  agent  for  the  Louisville  & 
Nashville  Railroad  Company  at  Wallace.  Was  engaged 
in  the  same  business  on  February  29,  1904.  I  remember 
the  occasion  when  Dr.  Dilburn  was  run  over  and  killed 
at  Wallace.  In  my  judgment  the  train  remained  sta- 
tionary after  it  stopped  before  it  began  to  move  again 
a  minute  or  more.  I  first  saw  Dr.  Dilburn  coming  out 
of  the  car  door  w^hile  the  train  was  in  motion.  He 
came  down  the  steps  and  fell  off.  I  asked  him  not  to 
step  off,  and  Mr.  Watkins,  the  flagman,  also  asked  him 
not  to  step  off.  He  had  in  his  hands,  the  best  I  can  re- 
member, two  paper  sacks,  or  sacks  of  some  kind.  Two 
bundles.  One  sack  had  some  fruit  in  it  and  the  other 
had  some  whisky;  the  best  I  remember,  two  quart  bot- 
tles of  whisky.    When  he  stepped  off  the  train,  he  step- 
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ped  almost  in  an  opposite  direction  from  that  which  the 
train  was  moving.''  (Tr.  p.  59.)  "Yes,  I  was  standing 
on  the  coach  steps  when  Dr.  Dilburn  came  out  of  the 
smoking  car.  From  the  time  the  train  started  to  the 
time  it  stopped  it  had  gone  about  35  or  40  feet.  While 
it  was  moving  it  was  going  about  3  to  5  miles  an  hour, 
I  would  judge;  about  as  fast  as  a  man  could  walk. 
When. I  told  Dr.  Dilburn  not  to  get  off,  I  was  on  the 
steps  of  the  ladies'  coach.  Mr.  Watkins  was  on  the 
station  platform.  He  walked  along  opposite  Dr.  Dil- 
burn about  10  or  15  feet.  The  Doctor  fell  off  a  little 
about  where  Mr.  Watkins  jstopi^ed  walking  beside  the 
train.  I  saw  Mr.  Watkins  put  his  hands  on  the  Doctor. 
I  saw  the  Doctor  fall.  Mr.  Watkins  was  going  right 
along  with  the  train  all  the  time  from  the  time  he  put 
his  hands  on  Dr.  Dilburn's  shoulder  until  he  fell.  He 
was  walking  along  beside  the  train  at  a  medium  gait." 

This  evidence,  if  believed,  was  sufficient  to  warrant 
the  jury  in  finding  that  the  intestate  assumed  the  risk 
of  alighting  from  the  moving  train,  and  that  his  death 
was  the  proximate  result  of  failing  to  obey  or  heed 
the  request  of  the  defendant's  agents  not  to  alight 
while  the  train  was  in  motion;  and,  if  true,  would,  in 
the  absence  of  wanton  or  willful  injury  on  the  part  of 
the  defendant  or  of  its  agents,  preclude  recovery  by  the 
plaintiff. 

The  defendant  had  the  right  to  have  the  jury  instruct- 
ed upon  this  theory  of  the  case,  and  upon  this  phase  of 
the  tendencies  of  the  evidence;  and  a  failure  and  decli- 
nation so  to  do  would  be  error,  provided  a  proper  charge 
was  properly  requested  in  writing. 

Charge  "11,"  we  think,  was  a  correct  and  proper 
charge  upon  this  theory  of  the  case,  and  was  applicable 
to  the  evidence  above  set  out;  and  its  refusal  was  there- 
fore error. 
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It  results  that  for  this  error  the  judgment  of  the  cir- 
cuit court  must  be  revei'sed,  and  the  cause  remanded. 

Reversed  and  remanded.  All  the  Justices  concur,  ex- 
cept DowDBLL^  C.  J.,  not  sitting. 


Alabama  Great  Southern  R.  R.  Co.  v.  Smith. 

Crossing  Accident, 
(Decided  June  13,  1912.    59  South.  464.) 

1.  Railroads;  Pcrsotut  on  Track;  Contributory  Ncgligetwe. — Where 
the  action  was  for  death  and  plaintiff  relied  on  subsequent  negli- 
gence, a  plea  that  deceased  while  in  dangerous  proximity  to  defend- 
ant's railroad  track  in  front  of  a  moving  train,  negligently  remained 
on  or  in  dangerous  proximity  thereto  until  struck,  knowing  that 
to  do  so,  would  probably  result  in  injury,  was  insufficient  as  a  plea 
of  subsequent  contributory  negligence  as  it  failed  to  allege  that 
deceased  was  aware  of  the  approach  of  the  train ;  the  allegation  that 
he  knew  that  injury  would  probably  result  being  equally  true  as  to 
his  initial  contributory  negligence. 

2.  t^ame;  Instructions. — Where  there  was  evidence  of  sul  sequent 
contributory  negligence  on  the  part  of  the  person  struck,  a  charge 
asserting  that  if  defendant's  engineer,  after  discovering  decease*! 
on  the  track  or  dangerously  near  thereto,  negligently  failed  to  use 
every  means  available  to  warn  the  deceased  of  the  approaching  train, 
and  if  such  ne^cligence  proximately  caused  or  contributed  to  his 
death,  a  verdict  for  plaintiff  would  be  Justified,  although  deceased 
was  a  trespasser,  was  erroneous  in  that  it  ignored  the  issue  of 
sulisetpient  contributory  negligence. 

3.  Same. — Charges  asserting  that  if  defendant's  engineer  saw 
deceased  walking  towards  the  track,  and  after  he  reached  a  point 
near  the  track  he  turned  along  the  side  of  the  track,  his  failure  to 
stop  before  reaching  the  track,  or  to  step  aside  after  reaching  it, 
at  any  particular  time,  was  not  of  itself  sufficient  to  impress  the 
engir»eer  with  the  fact  that  he  could  not  or  would  not  stop  or  get 
away  from  the  track  liefore  the  engine  reacheci  him.  that  if  the 
engineer  saw  deceased  walking  on  the  track  or  alongside  of  the 
track,  his  failure  to  stop  or  get  off  the  track  at  any  particular  time 
was  not  of  itself  sufficient  to  impress  the  engineer  with  that  fact, 
were  properly  refused  as  argumentative. 

4.  Samr. — A  charge  that  If  a  decedent  was  deaf,  it  was  his  duty 
to  use  his  other  senses  with  greater  care  before  going  upon,  walking 
on,  or  dangerously  near  the  track,  related  to  initial  and  not  subse- 
quent contributory  negligence,  and  was  properly  refused. 

5.  Same. — A  charge  asserting  that  if  the  jury  believed  all  the  evi- 
dence, those  in  charge  of  the  train  had  a  right  to  presume  that  de- 
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ceased  could  Bee  and  hear  the  train  approaching,  was  invasive  of 
the  province  of  the  jury. 

6.  Same. — A  charge  asserting  that  if  deceased  could  not  hear 
the  whistle  defendant  was  not  liable  for  the  failure  of  the  engineer 
to  blow  it,  In  the  absence  of  evidence  that  deceased  could  not  hear 
the  whistle,  w^as  properly  refused. 

7.  Same, — A  charge  asserting  that  if  after  discovering  deceased 
in  dangerous  proximity  to  the  track  those  in  charge  of  the  train 
failed  to  use  every  means  in  their  power  known  to  skillful  engineers 
to  stop  or  check  the  speed  of  the  train,  and  negligently  failed  to 
blow  the  whistle  or  ring  the  bell,  and  if  these  measures,  if  employed, 
would  have  resulted  either  in  stopping  the  train,  or  warning  deceased 
of  its  approach,  and  prevented  his  death,  notwithstanding  the  negli- 
gence of  deceased  in  going  on  or  dangerously  near  to  the  track, 
ignored  the  issue  of  subsequent  contributory  negligence,  and  was 
erroneously  given. 

8.  Appeal  and  Error;  Harmless  Error;  Instructions. — It  is  not 
reversible  error  to  give  a  charge  stating  a  general  proposition  of  law 
correctly,  for  if  misleading,  it  could  have  been  corrected  by  a 
counter  charge  which  should  have  been  requested  by  the  opposing 
party. 

Appeal  from  Tuscaloosa  County  Court. 

Heard  before  Hon.  Henry  B.  Foster. 

Action  by  William  M.  Smith,  as  administrator, 
against  the  Alabama  Great  Southern  Railroad  Com- 
pany for  damages  for  the  death  of  his  intestate.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Plea  13,  after  amendment,  was  as  follows :  '*That  the 
injury  and  death  of  plaintiff's  intestate  would  not  have 
occurred  but  for  the  negligence  of  the  said  intestate 
himself,  which  proximately  contributed  thereto,  which 
said  proximate  contributory  negligence  consisted  in 
this :  That,  being  on  or  in  dangerous  proximity  to  the 
track  of  the  defendant,  in  front  of  a  moving  train  or 
locomotive  thereon,  he  negligently  remained  on  said 
track  or  in  dangerous  proximity  thereto  until  he  was 
struck  by  an  engine  or  said  train,  when  he  knew  that  to 
do  so  would  likely  or  probably  result  in  injury  to  him, 
and  when  he  knew  that  said  moving  train  was  ap- 
proaching and  was  in  dangerous  proximity  to  him." 
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The  following  charges  were  given  at  the  instance  of  the 
plaintiff:  (6)  "If  the  jury  ai-e  reasonably  satisfied 
from  the  evidence  that  if,  after  having  discovered  plain- 
tiflPs  intestate  in  dangerous  proximity  to  the  defend- 
ant's track,  the  defendant's  agent  or  agents  in  charge 
of  the  train  negligently  failed  to  use  every  means  in 
their  power  known  to  skillful  engineers  to  stop  or 
check  the  speed  of  the  train,  and  negligently  failed  to 
blow  the  whistle  or  ring  the  bell;  and  if  the  jury  are 
further  reasonably  satisfied  from  the  evidence  that  if 
the  defendant's  said  agent  or  agents  in  charge  of  said 
train  had,  after  discovering  the  peril  of  plaintiff's  in- 
testate, used  every  means  in  their  power  to  stop  the 
train,  and  had  blown  the  whistle  and  rung  the  bell, 
these  measures  would  have  resulted  in  either  stopping 
the  train  or  informing  plaintiff's  intestate  of  the  ap- 
proaching train,  and  that  both  or  either  of  these  pre- 
cautionary measures  would  have  resulted  in  avoiding 
striking  and  killing  plaintiff's  intestate,  then  the  jury 
should  find  for  the  plaintiff,  notwithstanding  the  fact, 
if  it  should  be  a  fact,  that  plaintiff's  intestate  was  guil- 
ty of  negligence  in  going  on  or  in  dangerous  proximity 
to  the  track."  (10)  "The  court  charges  the  jury  that 
if  they  are  reasonably  satisfied  from  the  evidence  that 
the  engineer  negligently  failed  to  use  every  means  at  his 
hands,  such  as  ringing  the  bell  and  blowing  the  whis- 
tle, to  warn  plaintiff's  intestate  of  the  approaching 
train,  after  he  discovered  intestate  on  the  track,  or  in 
dangerous  proximity  thereto,  if  they  are  reasonably 
satisfied  from  the  evidence  that  the  engineer  did  dis- 
cover said  intestate  so  situated,  and  the  jury  are  rea- 
sonably satisfied  from  the  evidence  that  such  negligent 
failure  proximately  caused  or  contributed  to  intestate's 
death,  then  the  jury  would  be  justified  in  finding  a  ver- 
dict for  the  plaintiff,  although  they  are  reasonably  sat- 
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isfied  from  the  evidence  that  the  intestate  was  a  trespas- 
ser on  defendant's  track,  if  by  the  exercise  of  such 
means  as  the  engineer  had  at  hand,  such  as  ringing  the 
bell  and  blowing  the  whistle  and  using  all  means  known 
to  skillful  engineers,  he  could  have  warned  intestate 
of  his  danger  in  time  for  him  to  have  extricated  him- 
self from  his  perilous  situation,  or  could  have  slacken- 
ed the  speed  of  the  train  so  that  intestate  could  have 
gotten  oflf  the  track  in  safety,  and  defendant's  agents 
failed  to  do  so." 

The  following  charges  were  refused  the  defendant: 
(7)  "The  court  charges  you  that  if  you  believe  from 
all  the  evidence  in  this  case  that  the  engineer  of  de- 
fendant discovered  plaintiff's  intestate  walking  towards 
the  track,  and  that  after  he  reached  a  point  near  the 
track  said  intestate  turned  along  the  side  of  the  track 
and  (continued  to  walk  along  the  side  of  the  track,  the 
failure  of  the  said  intestate  to  stop  before  reaching  the 
track,  or  to  step  aside  from  the  same,  after  reaching  the 
said  track,  at  any  jiarticular  time,  was  not  of  itself  suf- 
ficient to  impress  the  engineer  with  the  fact  that  plain- 
tiff's intestate  could  not,  or  would  not,  stop  or  get  out 
from  the  side  of  the  track  before  the  engine  reached 
him."  (48)  "The  court  charges  the  jury  that  if  you 
believe  from  all  the  evidence  in  this  case  that  the  en- 
gineer of  the  defendant  discovered  plaintiff's  intestate 
walking  on  the  track,  or  along  the  side  of  the  track  of 
the  defendant,  a  failure  of  said  intestate  to  stop  or  get 
off  the  track  at  any  particular  time  was  not  of  itself 
sufficient  to  impress  the  enginwr  with  the  fact  that 
plaintiff's  intestate  could  not  or  would  not  stop  or  get 
oflf  the  track  without  colliding  with  the  engine."  (26) 
"The  court  charges  you  that,  if  the  plaintiff's  intestate 
was  deaf,  it  was  his  duty  nevertheless  to  use  his  other 
senses  with  greater  care  before  going  upon  or  in  dan- 
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gerous  proximity  to  the  track  of  the  defendant,  or  be- 
fore walking  along  or  in  dangerous  proximity  thereto.'- 
(32)  *'The  court  charges  you  that,  if  you  believe  all  the 
evidence  in  this  case,  the  trainmen  of  the  defendant  had 
a  right  to  presume  that  plaintiff's  intestate  could  see 
and  hear  the  train  approaching."  A.  "If  you  should  be 
reasonably  satisfied  from  the  evidence  in  this  case  that 
plaintiff-s  intestate  could  not  hear  the  whistle  blown, 
then  there  cannot  be  a  verdict  for  the  plaintiff  on  ac- 
count of  any  failure  by  the  engineer  to  blow  the  whis- 
tle, if  you  believe  there  was  a  failure  to  blow  the  whis- 
tle." 

A.  G.  &  E.  D.  Smitii^  for  appellant.  Pleas  3,  5,  7,  9, 
11  and  13  contain  a  sufficient  statement  of  fact  show- 
ing contributory  negligence  and  were  not  demurrable. 
—Osborn  v,  Ala.  8.  &  W.  Co.,  33  South.  687;  Pace  i\ 
L.  tt  N,,  166  Ala.  519;  Brown  r.  8.  L.  d-  8.  F.  R,  R.  Co., 
55  South.  107;  Turner  v.  L.  ik  N.,  50  South.  124;  Neiv 
C.  C.  d  C.  Co.  r.  Kilgore,  50  South.  204;  A.  G.  S.  v. 
Roach,  110  Ala.  266.  An  injured  person  guilty  of  con- 
tributory negligence  even  in  the  slightest  degree  can- 
not recover. — B.  R.  L.  d-  P.  Co.  r.  Fox,  56  South.  1013; 
Bir.  Co.  r.  Bynum,  139  Ala.  390;  Ho.  Ry.  v.  Arnold,  114 
Ala.  1S3;  Holland  r.  T.  C.  /.,  91  Ala.  444.  Subsequent 
negligence  is  simple  negligence  to  which  contributory 
negligence  subsequent  is  pleadable. — L.  d-  X.  R.  R,  Co. 
V.  Brown,  26  South.  609;  A.  G.  aS.  v.  Bur<jef^.<<,  22  South. 
913;  Fosher\s  Case,  125  Ala.  199;  Johnson  r.  B.  R.  L, 
it  P.  Co.,  43  South.  33;  L.  d-  A',  v.  Young,  45  South. 
238.  The  doctrine  of  comparative  negligence  does  not 
obtain  in  Alabama. — B.  R.  L.  d  P.  Co.  v.  Fox,  supra; 
Bir.  Co.  V.  By  nam,  supra;  Tannet^s  Case,  60  Ala.  621. 
Where  both  parties  are  negligent  co-operating  proxi- 
mately to  produce  injury,  the  courts  will  not  attempt 
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to  decide  whose  was  the  greater  fault. — Tuscaloosa  W. 
W.  Co.  V.  Herren,  131  Ala.  84 ;  A.  (?.  8.  v.  Ritchie,  99 
Ala.  346.  Plea  13  comes  strictly  up  to  the  require- 
ments.— Brown  v.  8.  L.  d  8.  F.^  supra;  B.  R,  L,  d  P. 
V.  Bush,  56  South.  731 ;  So,  Ry.  v.  Crawford,  164  Ala. 
182.  Counts  2  and  3  show  plaintiff  to  have  been  a  tres- 
passer to  whom  no  duty  was  owang  save  not  to  wanton- 
ly or  willfully  injure  him,  and  not  to  injure  him  through 
li^giigence  after  actual  discovery  of  his  presence  in 
danger.— L.  d  N.  v,  Calvert,  55  South.  813.  The  whole 
doctrine  of  contributory  negligence  comes  from  the  old 
English  case  of  Butterfield  v.  Forrester,  11  East.  60, 
and  our  doctrine  of  subsequent  negligence  is  derivative 
of  the  case  of  Davies  v.  Mann,  10  M.  &  M.  546,  the  doc- 
trines of  which  are  clearly  stated  in  the  case  of  Kirtly 
V.  C.  M.  d  8.  P.  /?.  R.  Co,,  65  Fed.  386.  Where  a  i>er- 
son  goes  upon  the  track,  and  one  or  more  of  his  facul- 
ties are  impaired,  he  must  exercise  the  othei-s  with 
greater  diligence.— Fm^^eK^  Case.  81  Ala.  185;  13  (\ 
C.  A.  364;  67  (\  C.  A.  337;  75  C.  C.  A.  205.  The  court 
erred  in  giving  charge  10  requested  by  plaintiff.— /So. 
Ry.  V,  Bush,  122  Ala.  470;  So.  Ry.  v.  Shelton,  136  Ala. 
191.  The  engineer  had  a  right  to  presume  that  intes- 
tate Avould  get  off  the  track  until  the  latter  manifested 
a  contrary  intention,  or  until  some  circumstances  in- 
dicated that  he  Avould  not. — Mertin's  Case,  53  South. 
805;  Glass'  Case,  94  Ala.  581;  Brown  t\  8,  L.  d  8.  F., 
supra;  L.  d  N.  v,  Calvert,  supra.  The  court  erred  in  re- 
fusing charges  7  and  43  requested  by  defendant.— 
Blackmon's  Case,  supra;  76  Pac.  719.  Charge  26  should 
have  been  given,  as  should  charge  32. — Frazer's  Case, 
supra.  Counsel  discuss  other  charges  refused,  but 
without  further  citation  of  authority. 

Oliver^  Vernbr  &  Rice,  for  appellee.    Under  the  evi- 
dence this  case  falls  clearly  within  the  last  clear  chance 
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or  subsequent  negligence  doctrine  in  the  case  of  A.  O. 
8.  V.  McWhorter,  156  Ala.  269,  and  numerous  cases 
since.  Under  this  authority  and  that  of  Stewarfs  Case, 
153  Ala.  137,  there  was  no  error  in  the  action  of  the 
court  on  the  pleading. — So.  Ry.  v.  Shelton,  136  Ala. 
191;  B.  R.  L.  d  P.  Co.  v.  Murphy,  56  South.  819;  C.  of 
Ga.  V.  Blackmon,  169  Ala.  310.  In  any  event,  issues 
were  made  by  pleas  raising  the  identical  issue  sought 
to  be  raised  by  the  pleas  to  which  demurrers  were  sus- 
ttained,  and  hence,  any  error  was  without  injury. — 
Laughram  v.  Brewer,  113  Ala.  509.  Counsel  discuss 
the  charges  and  insist  that  in  the  light  of  the  authori- 
ties above  cited,  the  court's  actions  on  the  same  were 
without  error. 

SIMPSON,  J. — The  complaint  is  for  damages  on  ac- 
count of  the  death  of  the  plaintiff's  (appellee's)  intos- 
state,  Alonzo  Smith,  from  being  struck  by  a  train  of 
defendant's  cars  within  the  corporate  limits  of  Tusca- 
loosa. 

The  counts  of  the  complaint  which  went  to  the  jury 
were  all  for  subsequent  negligence,  except  one  which 
was  for  wantonness.  Plea  13,  in  reply  to  the  counts  for 
subsequent  negligence,  alleged  "that,  being  on  or  in  dan- 
gerous proximity  to  the  track  of  the  defendant,  in  front 
of  a  moving  train  or  locomotive  thereon,  he  negligently 
remained  on  said  track  or  in  dangerous  proximity  there- 
to until  he  was  struck  by  said  engine  or  locomotive, 
when  he  knew  that  to  do  so  would  likely  or  probably 
result  in  injury  to  him."  The  court  sustained  a  de- 
murrer to  said  plea,  and  it  was  afterward  amended ;  but 
the  insistence  of  the  appellant  is  that  the  court  erred 
in  sustaining  said  demurrer  to  said  plea  13.  It  may 
be  admitted  that,  in  the  opinion  of  the  writer,  there 
is  much  force  in  the  argument  and  authorities  produced 
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by  the  appellant  to  the  effect  that  one  who,  being  orig- 
inally guilty  of  contributory  negligence,  necessarily  con- 
tinues to  be  so  negligent,  so  long  as  he  remains  in  the 
position  of  peril,  but  our  own  court  has  spoken,  with 
no  uncertain  sound,  on  this  subject,  and  has  said :  "In 
order,  however,  for  him  ( plaintiff)  to  be  guilty  of  sub- 
sequent or  concurrent  negligence,  he  must  have  been 
conscious  of  his  peril  at  that  particular  time."  Also, 
that  "it  would  doubtless  be  true,  in  the  case  at  bar,  that 
if  the  intestate  remained  on  the  track  after  becoming 
conscious  of  the  immediate  approach  of  the  train,  and 
could  have  gotten  out  of  the  way,  but  failed  to  do  so, 
he  would  have  been  guilty  of  negligence  subsequent  to 
or  concurrent  with  the  subsequent  negligence  of  the  de- 
fendat's  servants.  ♦  ♦  ♦  But  if,  for  any  reason,  the 
intestate  did  not  know"  of  the  immediate  approach  of 
the  train,  he  was  not  therefore  conscious  of  imminent 
peril,  and  would  not  be  guilty  of  negligence  subsequent 
to,  or  concurrent  with  the  negligence  of  the  defendant's 
servants."— A.  G,  S,  R,  Co.  v,  MoWhorter,  156  Ala.  269, 
277,  278,  47  South.  84,  87.  And  in  another  case  this 
court  said :  "In  order  to  make  a  good  plea,  it  must  be 
shown  that  the  contributory  negligence  relied  on  was 
the  negligent  act  or  omission  of  the  injured  party  with 
a  knowledge  of  the  then  present  and  impending  peril." 
— Southern  Railway  Co,  v.  Hiexvari,  153  xVla.  133,  45 
South.  51,  52.  The  facts  that  in  the  McWhorier  Case 
the  plaintiff  Avas  probably  asleep,  and  in  the  Stewart 
Cane  he  was  drunk  and  down,  do  not  aflfect  the  principle, 
but  rather  emi)hasize  it;  the  clear  meaning  of  those 
cases  being  that,  if  the  plaintiff  Avas  in  such  a  condition 
or  position  that  he  could  not  be  conscious  of  the  partic- 
ular peril  tlien  pending,  he  could  not  be  guilty  of  con- 
tributory negligence.  Said  plea  13  does  not  allege  or 
show  that  the  plaintiff's  intestate  was  aware  of  the  then 
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impending  peril,  to  wit,  the  appi-oach  of  the  moving 
train.  The  allegation  that  he  knew  that  if  he  remained 
there  it  "would  likely  or  probably  result  in  injury  to 
him"  was  equally  true  as  to  his  initial  contributory  neg- 
ligence. There  was  no  error  in  sustaining  the  demurrer 
to  said  plea  13.  We  have  treated  of  the  assignment  on 
the  sustaining  of  the  demurrer  to  this  plea  fii'st,  be- 
cause it  more  nearly  approaches  a  correct  plea  than 
either  of  the  others,  and,  from  what  has  bw^n  said,  it 
results  that  there  was  no  error  in  sustaining  demurrers 
to  the  other  pleas.  What  was  said  in  the  case  of 
Broirn  v.  St.  L.  d  S,  F.  /?.  Co.,  171  Ala.  310,  55  South. 
108,  does  not  militate  against  what  we  have  here  said. 
Plea  3,  in  that  case,  alleged  "that  after  finding  himself 
in  a  place  of  danger  upon  said  trestle,  and  in  danger  of 
being  run  over  by  said  approaching  train,  he  neverthe- 
less negligently  ran  along  said  trestle  and  on  said  track, 
in  the  direction  of  the  approaching  engine,''  etc.,  show- 
ing that  the  plaintiff  Avas  fully  conscious  of  the  impend- 
ing peril. 

The  court  erred  in  giving  charge  10,  at  the  request 
of  the  plaintiff.  The  pleading  and  evidence  presented, 
for  the  consideration  of  the  jury,  the  question  of  con- 
tributory negligence  and  the  charge  ignores  that  issue, 
if  it  is  not  otherwise  faulty. — Ala.  Steel  u  Wire  Co. 
V.  Thompson,  166  Ala.  634,  638,  50  South.  93 ;  Frierson 
V.  Frazier,  142  Ala.  233,  236,  37  South.  825. 

Charges  7  and  43,  requested  by  the  defendant,  an* 
argumentative,  and  were  properly  refused. 

Charge  26  was  properly  refused,  because  it  relates  to 
initial,  and  not  to  subsequent,  contributory  negligence. 

Charge  32,  recjuested  by  the  defendant,  was  invasive 
of  the  province  of  the  jury,  and  properly  refused. 

Charge  A,  requested  by  the  defendant,  was  abstract, 
and  properly  refused,  as  there  was  no  evidence  tending 
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to  show  that  the  intestate  could  not  have  heard  the 
whistle. 

The  court  erred  in  giving  charge  6,  at  the  request  of 
the  plaintiff,  as  it  ignored  the  issue  of  subsequent  con- 
tributory negligence,  presented  by  the  pleading  and  the 
evidence. 

Charge  8,  while  it  states  a  general  proposition  of 
law  correctly,  was  misleading ;  but  that  could  have  been 
corrected  by  a  countercharge  in  this  case.  Consequent- 
ly, the  court  cannot  be  placed  in  error  for  giving  it. 

The  judgment  of  the  court  is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded.  All  the  Justices  concur,  ex- 
cept DowDBLL^  C.  J.,  not  sitting. 


Murkerson  v.  Adler,  et  al. 

Damages  for  Maintaining  a  Nuisance. 

(Decided  May  30,  1912.    59  South.  505.) 

1.  Trial;  IHvcctiny  Verdict, — Where  a  count  contained  an  aver- 
ment that  defendants  were  in  control  of  and  put  In  operation  the 
tank  complained  of,  and  there  was  no  proof  to  sustain  such  an  aver- 
ment, the  court  properly  directed  a  verdict  for  defendant  as  to  that 
count. 

2.  Appeal  and  Error;  Harmless  Error;  Instructions. — ^Where  the 
action  was  for  damages  for  maintaining  a  nuisance  consisting  of  a 
sewage  septic  tank,  the  charge  that  the  mere  fact  that  odors  from 
the  tank  could  l;e  detected  at  times  from  plaintiff's  residence,  would 
not  entitle  him  to  recover,  was  not  prejudicial  error  even  if  abstract. 

3.  Xuiftanee:  Ithstructions. — Where  the  action  was  for  damages  for 
maintaining  a  nuisance  consisting  of  a  sewage  septic  tank,  it  was 
not  error  to  instruct  that  unless,  during  the  year  preceding  the  suit, 
defendant  did  some  act  or  caused  some  act  to  be  done  which  was 
the  proximate  cause  of  the  injury  complained  of,  the  verdict  must 
be  for  ihe  defendant ;  for  if  misleading,  a  counter  charge  should 
have  been  requested. 

4.  tiamr. — It  was  not  error  to'  instruct  that  the  fact  that  de- 
fendants paid  the  county  the  cost  of  the  tank  would  not  of  Its^f 
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render  them  liable  to  plaintiff  for  any  Injury  caused  by  their  main 
tenance. 

5.  Same. — Charges  which  took  from  the  jury  the  question  of 
whether  defendants  were  in  control  of  the  tank,  were  properly 
refused  under  the  evidence  in  this  case. 

6.  Charge  of  Court;  Covered  hy  Those  Given, — A  charge  which  is 
substantially  covered  by  a  written  charge  given  may  be  refused 
without  error. 

Appeal  from  Bessemer  City  Court. 

Heard  before  Hon.  J.  C.  B.  GwiN. 

Action  by  Sandy  Murkerson  against  Morris  Adler 
and  others,  for  damages  for  maintaining  a  nuisance. 
Judgment  for  defendants  and  plaintiflf  appeals.  Af- 
firmed. 

The  first  count  alleges  the  creation  of  a  nuisance  by 
operating  and  controlling  a  permanent  plant  for  the 
reception  of  most  of  the  sewerage  from  the  city  of  Bir- 
mingham and  Bessemer;  that  this  sewerage  is  receiv- 
ed into  a  septic  plant,  where  it  is  retained  for  a  length 
of  time,  and  disintegrated  until  it  emits  foul  and  sick- 
ening odors  and  noxious  gases  to  the  great  damage  of 
plaintiflf  and  his  family  and  his  tenants. 

The  following  charges  were  given  at  the  request  of 
the  defendants:  (7)  "The  mere  fact,  if  you  believe  it 
is  a  fact  from  the  evidence,  that  odors  from  the  septic 
tank  can  be  detected  at  times  from  plaintiflf's  residence, 
would  not  entitle  plaintiflf  to  recover  damages."  (9) 
"Unless  you  believe  from  the  evidence  that  during  the 
year  preceding  the  filing  of  this  suit  defendants  did 
some  act,  or  caused  some  act  to  be  done,  Avhich  was 
the  proximate  cause  of  injury  to  the  plaintiflf,  your  ver- 
dict must  be  for  the  defendants."  (10)  "The  fact  that 
the  defendants  paid  the  county  or  the  Jeflferson  county 
sanitary  commission  the  cost  of  the  septic  tanks,  if  you 
believe  from  the  evidence  that  they  did  so,  would  not  of 
itself  render  defendants  liable  to  plaintiflf  for  any  in- 
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jury  which  he  may  have  sustained  from  this  mainte- 
nance, if  you  believe  from  the  evidence  he  has  sustain- 
ed such  injury." 

The  following  charges  were  refused  to  the  plaintiff: 
(9)  "The  court  charges  the  jury  that  defendants  have 
had  such  connection  with  the  operation  of  the  septic 
tanks  as  purification  plant  to  render  them  liable  in  this 
case,  provided  it  is  a  nuisance  and  has  damaged  plain- 
tiff as  alleged."  (16)  "The  court  charges  the  jury  that 
if  they  find  from  the  evidence  in  this  case  that  the  sep- 
tic tanks  in  question,  and  the  products  that  flow  there- 
from, give  off  noxious  odors  that  can  be-  smelled  by  per- 
sons of  ordinary  sensibilities  at  the  residence  of  the 
plaintiff,  and  that  such  odors  are  calculated  to  materi- 
ally interfere  with  the  comfortable  enjoyment  of  said 
premises,  and  did  so  interfere  with  the  plaintiff's  en- 
joyment thereof  during  the  year,  or  a  material  part 
thereof  next  preceding  the  filing  of  this  suit,  then  the 
plaintiff  is  entitled  to  a  verdict  at  your  hands."  (21) 
"The  court  charges  the  jury  that  the  undisputed  evi- 
dence in  this  case  shows  that  the  defendants  had  suffi- 
cient connection  with  the  purification  plant  in  question 
to  render  them  liable  in  damages  to  plaintiff,  provided 
the  said  plant  was  a  nuisance,  and  that  plaintiff  was 
damaged  by  said  nuisance,  as  alleged  in  his  complaint." 

EsTES,  Jones  &  Welch,  for  appellant.  The  court 
clearly  erred  in  instructing  a  verdict  for  defendant  as 
to  count  1. — Adler  v.  Pruiit,  53  South.  318;  Birming- 
ham V.  Land,  34  South.  613.  The  court  erred  in  giving 
charge  7  for  defendant. — Hundley  v,  Harrison,  123  Ala. 
297.  Charge  9  was  also  error. — Alder  v.  Pr nitty  supra; 
Qrady  v,  Walsner,  46  Ala.  381.  The  court  should  have 
given  charges  5,  9  and  16,  requested  by  plaintiff,  as  well 
as  charge  21. — Authorities  next  above.    Under  the  facts 
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in  this  case  there  was  a  new  nuisance,  a  constant  and 
ever  recurring  nuisance. — Whalcy  v.  Wilson,  123  Ala. 
627;  S.  &  N,  A.  R,  R.  Co.  t\  McLendon,  63  Ala.  266. 

Percy,  Benners  &  Burr,  and  Thomas  T.  Huey,  for 
appellee.  There  Avas  no  proof  to  support  some  of  the 
material  allegations  of  count  1,  and  hence  the  court 
properly  directed  a  verdict  for  defendant  as  to  that 
count.  There  was  no  error  in  giving  written  charge  7. 
Hundley  v,  Harrison,  123  Ala.  297.  If  the  charge  was 
abstract,  it  will  not  constitute  reversible  eri»or  unless  it 
appears  that  the  jury  was  thereby  misled  to  the  i)reju- 
dice  of  the  plaintiflf.— 7^.  R,  it  E,  Co.  v.  Mason,  39  South. 
590.  There  was  no  error  in  giving  charges  9  and  10  for 
defendant. — O^Donnell  v.  Rodiycr,  76  Ala.  222;  Adlcr 
V.  Pruitt,  53  South.  317.  Counsel  discuss  other  charges 
given  and  refused,  but  without  further  citation  of  au- 
thority. 

ANDERSON,  J.— The  first  count  of  the  complaint  is 
for  the  "creation  of  a  nuisance,  *  *  *''  in  this,  to 
wit,  that  the  defendants  are  in  charge  and  control  of 
and  put  in  operation  a  permanent  plant,  etc.  This  aver- 
ment was  not  proven,  and  the  trial  court  did  not  err 
in  giving  the  general  charge  for  the  defendants  as  to 
said  count.  Nor  do  we  understand  the  case  of  Adler  ct 
Co.  V.  Rruitt,  169  Ala.  213,  32  L.  R.  A.  (N.  S.)  8S9,  53 
South.  318,  as  holding  that  these  defendants  were  lia- 
ble as  for  a  creation  of  the  nuisance  growing  out  of  the 
erection,  construction,  or  starting  of  the  sewage  sys- 
tem complained  of  as  distinguished  from  their  liability 
for  the  operation  or  maintenance  of  same. 

There  was  no  error  in  giving  charge  7  at  the  request 
of  the  defendants.  Every  odor,  or  the  occasional  detec- 
tion of  same,  is  not,  as  matter  of  law,  a  nuisance.    If  the 
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charge  was  abstract,  it  may  have  been  properly  refused ; 
but  the  giving  of  same  was  not  reversible  error. 

There  was  no  error  in  giving  charge  9  at  the  request 
of  the  defendants.  Count  1  was  properly  eliminated, 
and  this  charge  merely  hypothesized  the  plaintiff's 
right  to  recover  upon  proof  of  the  material  averments 
of  count  2.  If  the  charge  was  misleading,  it  should 
have  been  explained  by  a  counter  charge. 

There  was  no  reA'ersible  error  in  giving  charge*  10, 
at  the  request  of  the  defendants.  It  may  single  out  and 
give  undue  prominence  to  a  part  of  the  evidence,  and 
which  might  justify  the  refusal  of  same ;  but  the  giving 
of  same  was  not  reversible  error. 

Charge  5  refused,  whether  good  or  bad,  was  sufficient- 
ly duplicated  by  given  charge  14. 

There  was  no  error  in  refusing  charges  9,  16,  and 
21,  requested  by  the  plaintiff.  If  not  otherwise  bad, 
they  invade  the  province  of  the  jury  by  peremptorily 
instructing  that  the  defendants  were  operating  and 
maintaining  the  plant  or  tanks  when,  at  best  for  the 
plaintiff,  it  was  a  question  for  the  jury  as  to  whether 
or  not  the  defendants  were  in  control  of  the  same  dur- 
ing the  period  covered  by  the  second  count.  It  is  true 
they  had  a  contract  with  the  county;  but  the  proof  does 
not  show  that  they  were  operating  under  the  contract 
during  the  year  preceding  the  bringing  of  the  suit.  The 
last  act  of  dominion  or  control  over  same  by  these  de- 
fendants, as  disclosed  by  the  evidence,  was  in  letting 
or  leasing  the  land  to  the  Hueys  in  January,  1909.  Nor 
does  it  appear  that  the  conditions  complained  of  wei-e 
caused  by  the  Hueys  for  themselves  or  the  defendants, 
and,  from  aught  that  appears  to  the  contrary,  the  coun- 
ty may  have  been  operating  the  plant  and  tanks,  and 
the  defendants  may  have  abandoned  their  contract. 
True  there  may  be  inferences  that  the  defendants  were 
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complying  with  their  eonti-act  and  weit*  resiH>nj8ibU*  for 
the  conditions;  but  this  made  it  a  question  for  che  jury, 
and  not  for  the  court.    The  judgment  of  the  -ity  court 
is  affirmed.    Affirmed. 
Affirmed. 

Simpson,  McClellan,  Sayre,  and  Somerville,  J  J., 
concur.    Dowdbll,  i\  J.,  and  Mayfielu,  J.,  not  sitting. 


Smith  Bros.  &  Co.  v.  Agee  &  Co. 

Slander. 

(Decided  May  30,  1012.     Keheariug  denied  June  29,  1012. 
59  South.  G47.) 

1.  Parties;  Description :  Partnership  or  IndiriduaL — An  nrtion  for 
slander  brouglit  by  Sniitli  Brothers  &  ('omi)any,  a  co-partnership, 
composed  of  A.  K.  Smith  and  N.  (\  Smith,  is  a  suit  by  the  imrtnors 
as  individuals  and  not  by  the  partnership. 

2.  Pleading;  Pleas;  Requisites. — A  plea  must  eltlier  traverse  or 
confess  and  avoid  the  matter  declared  on. 

3.  Libel  and  inlander;  ^7onrf(•l^•  Liabilitu. — rnllke  libel,  slander  Is 
not  susceptil)le  of  a  joint  commission  by  two  or  more  i>ersons,  and 
hence,  an  action  joining  two  or  more  defendants  for  slander  is  sub- 
ject to  demurrer  for  misjoinder. 

4.  Same;  Pleading;  Innuendo, — One  suing  for  slander  is  llmittMl  in 
his  right  to  recover  to  the  meaning  ascriled  by  his  liniuendo  to  the 
publication. 

5.  Same. — It  is  not  the  office  of  innuendo  to  introduce*  new  matter 
or  enlarge  the  natural  or  usual  meaning  of  words. 

G.  Same;  Actionable  Publication, — A  statement  by  defendant  at  a 
meeting  of  the  creditors  of  one  II.,  that  said  H.  was  a  half  brother 
of  Smith  Brothers,  plaintiffs,  that  his  money  went  into  the  Arm  of 
Smith  Brothers  &  Company,  and  that  he  was  the  company,  is  not 
actionable  as  conveying  the  idea  that  plaintiffs  and  said  H.,  who  was 
the  bankrupt,  had  concealed,  remove<i  or  disbursed  the  property 
belonging  to  II.,  with  intent  to  defraud  his  creditors,  and  that 
plaintiffs  were  untrustworthy  or  dishonest,  and  that  credit  should 
not  be  extended  to  them  by  those  engaged  in  the  sale  of  goods,  nor 
by  brother  merchants. 

7.  Same;  Pleas  in  Bar;  Sufficient. — A  plea  to  an  action  of  slander 
that  **\f  the  alleged  words  were  spoken**  they  were  spoken  In  good 
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faith,  without  malice,  etc.,  fails  to  confess,  without  condition,  utter- 
ance of  so  much  of  the  words  charged  as  would  support  the  cause 
of  action,  and  hence,  was  Insufficient  under  the  rules  that  a  plea 
must  either  traverse  or  must  confess  and  avoid  the  pleaded  matter. 

8.  Same;  Damn  Rascal. — The  term  "damn  rascal"  is  opprobrious, 
and  is  one  of  the  strongest  expressions  to  convey  the  idea  of  moral 
turpitude. 

0.  Same:  Privilege;  Creditor's  Meetimjs. — A  creditor's  meeting  is 
an  occasion  of  qualified,  conditional  privilege  as  affecting  liability 
as   for  slander  of  statements  made  therein. 

10.  Same. — Speaking  of  i)laintlffs  in  a  meeting  of  the  creditors 
of  a  third  person  as  danni  rascal,  did  not  destroy  the  prlvile.xe 
of  the  occasion,  though  such  unnecessary  defamatory  expression  may 
he  considered  in  determining  the  existence  of  actual  malice  on  the 
l)art  of  defendant  in  the  utterance  of  such  statement. 

11.  Sat/ir;  Condifiojial  Qualified  Pririlepes;  Elements. — In  an  action 
for  slander  alsence  of  actual  malice  is  an  essential  element  of  quali- 
fied privileged  communication. 

(Simi)son,  Sayre  and  SomerviUe,  J  J.,  dissent.) 

Appeal  from  Blrnnn^jham  City  Court. 

Heard  before  Hon.  Ciiari.es  A.  Senn. 

Action  by  Smith  brothers  &  Company  aj^ainst  W.  C. 
Agee  &  Company.  Judgment  for  defendant,  and  .i)lain- 
tiff  appeals.     Reversed  and  remanded. 

As  originally  brought,  the  action  was  by  Smith  Hros. 
&  Co.,  a  copartnership  composed  of  A.  K.  Smith  and  X. 
C.  Smith,  against  Walter  C.  Agin?  and  W.  C.  Agee  &  Co., 
a  copartnership  comi)osed  of  W.  C.  Agee  and  E.  W. 
Rucker.  The  comphiint  was  afterwards  amended  by 
eliminating  all  parties  defendant  except  Walter  C. 
Agee.  The  fifth  count  sufficiently  appears  from  the 
opinion.  Plea  3  is  as  follows:  ^'Defendant  W.  C.  Agee 
says  that,  if  the  alleged  words  were  spoken  at  all  by 
W.  C.  Agee,  they  were  spoken  in  a  meeting  of  the  cred- 
itors of  S.  Hall,  or  the  representatives  of  such  creditors 
in  reference  to  their  business  as  such  creditors,  and 
were  spoken  in  good  faith  without  malice,  and  believ- 
ing that  they  were  true,  and  that  at  said  time  W.  C. 
Agee  was  a  member  of  the  firm  of  Agee  &  Co.,  who  were 
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creditors  of  said  S.  Hall,  and  said  Agee  was  represent- 
ing the  said  firm  at  said  meeting."  Grounds  of  demur- 
rer referred  to  are  as  follows:  "(9)  For  that  said  plea 
does  not  admit  that  said  words  were  published  by  de- 
fendant. (10)  For  that  said  plea  does  not  confess  and 
avoid,  and  is  not  a  plea  in  bar." 

Allen  &  Bbll^  for  appellant.  The  suit  was  by  the  in- 
dividuals and  not  by  the  partnership. — Hatcher  v. 
Branchy  37  South.  609.  The  suit  was  properly  brought 
against  the  partnership  of  Agee  &  Co. — Mark  v.  Hast- 
ings,  13  South.  300;  Clark  v.  Ball,  2  L.  R.  A.  (N.  S.) 
100;  30  Cyc.  422,  477,  522;  Atlantic  G.  Co.  v,  Paulk, 
83  Ala.  404,  and  cases  cited.  The  words  charged  in 
the  first  innuendo  conveyed  the  idea  that  plaintiffs 
were  engaged  with  Hall  in  the  business  of  defrauding 
his  creditors  by  concealing,  removing  or  convoying 
property  which  the  creditors  were  entitled  to  have. — 13 
Enc.  P.  &  P.  39  C,  42  F,  and  49-4;  Robinson  i\  Drum- 
mond,  24  Ala.  174 ;  Iron  Aye  P.  Co.  v.  Crudup,  85  Ala. 
520;  Ware  v.  Clowney,  24  Ala.  707;  Trimble  v.  Ander- 
son, 79  Ala.  514;  Oaither  v.  Advertiser  Co.,  102  Ala. 
262.  Under  these  authorities  the  court  improperly  sus- 
tained demurrers  to  count  5.  The  occasion  set  up  in  the 
3rd  plea  did  not  show  that  it  was  a  privileged  one. — 
99  111.  App.  8;  45  Ind.  163;  61  N.  Y.  Supp.  705;  179  Pa. 
St.  98;  84  Va.  884;  3  L.  R.  A.  (N.  S.)  11.  By  the  use 
of  the  words  "damn  rascal"  defendant  is  presumed  to 
have  had  malice. — Mtilderig  v.  Wilkesbarre,  114  Am. 
St.  Rep.  967.  A  lawful  occasion  cannot  be  used  for  the 
purpose  of  venting  one's  malice. — 23  Am.  St.  Rep.  188 ; 
25  Ga.  529;  26  N.  E.  91;  67  Am.  St.  Rep.  307;  3  L.  R. 
A.  (N.  S.)  1142.  The  plea  is  further  faulty  since  it 
neither  traverses  or  confesses  and  avoids  the  matters 
pleaded. — Ferdon  v.  Dickens,  49  South.  888;  38  S.  W. 
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730.  It  is  competent  to  show  whether  Agee  was  mad, 
excited,  cool  or  calm. — Jenkins  r,  State,  82  Ala.  25; 
Miller  v.  State,  107  Ala.  10;  Hereford  v.  Coombs,  126 
Ala,  369.  Counsel  discuss  the  further  objections  to  tes- 
timony and  the  charges  given  and  refused,  and  insist 
that  on  the  authorities  above  set  forth,  there  was  error 
in  the  record  justifying  a  reversal. 

Prank  S.  White  &  Sons,  and  Harsh,  Bbddow  & 
Pitts,  for  appellee.  Unlike  libel,  slander  cannot  be 
jointly  committed. — 25  Cyc.  434 ;  Singer  M,  Co.  v,  Taif- 
lar,  150  Ala.  574§  78  Am.  St.  Rep.  144.  He  alone  who 
spoke  the  words  can  be  liable. — 13  Enc.  P.  &  P.  30 ;  18 
A.  &  E.  Enc.  of  Law,  1057.  The  3rd  plea  was  sufficient. 
—25  Cyc.  397,  459;  32  Cent.  Dig.  col.  2053.  It  was 
immaterial  whether  Agee  was  angry  or  in  a  good 
humor,  and  besides,  the  court  is  not  informed  as  to 
what  answer  would  have  been  made  to  the  question. 
—B,  R.  l:  d  P.  Co.  V.  SeUwrst,  165  Ala.  481 ;  Smith  r. 
State,  142  Ala.  26.  Counsel  discuss  other  assignments 
of  error  relative  to  evidence,  but  without  citation  of  au- 
thority. Thej'  discuss  the  charges  refused  to  plaintiff 
and  insist  that  they  Avere  properly  refused  on  the  fol- 
lowing authorities. — Tuticiler  r.  Burns,  160  Ala.  386; 
Searight  v.  State,  160  Ala.  33;  Hill  v.  State,  156  Ala, 
3;  Gaither  v.  Advertiser  Co.,  102  Ala.  262. 

McCLELLAN,  J. — Action  for  damages  for  slander. 

According  to  the  authority  of  Hatcher  r.  Branch, 
Powell  d  Co.,  141  Ala.  410,  37  South.  690,  and  Greer 
i&  Walker  v.  Liipfcrt-Scales  Co.,  156  Ala.  572,  47  South. 
307,  this  action  is  by  the  individuals  (named  in  the  cap- 
tion of  the  complaint)  composing  the  copartnership, 
and  not  by  the  copartnership. 
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The  demurrer,  filed  August  24,  1909,  was,  in  conse- 
quence, not  well  taken. 

The  defendants  to  the  action  (before  amendment) 
were  Walter  C.  Agee  and  W.  V.  Agee  &  Co.,  composed 
of  Walter  C.  Agee  and  Edmund  W.  Rucker.  Since 
"slander,^'  differing  from  libel  (see  Atlantic  Glass  Co, 
V.  Paulky  83  Ala.  404,  3  South.  800),  is  not  a  tort  cap- 
able of  joint  commission  by  two  or  more  persons,  the 
demurrer,  taking  the  point  of  misjoinder  on  that  ac- 
count, was  properly  sustained. — Singer  Mfg,  Co.  i\  Tay- 
lor, 150  Ala.  574,  43  South.  210,  9  L.  R.  A.  ( N.  S.) 
929,  124  Am.  St.  Rep.  90,  and  authorities  therein  cited. 
See,  also,  25  Cyc.  p.  434;  Page  v.  Citizens^  Banking  Co., 
Ill  Ga.  73,  36  S.  E.  418,  51  L.  R.  A.  463,  78  Am.  St. 
Rep.  144. 

The  complaint  was  amendtMl  so  us  to  eliminate  all 
parties  defendant  except  Walter  (_\  Agee. 

The  fifth  count  of  the  amended  ccmiplaint  charge<l 
utterance  by  defendant  of  these  words:  "S.  Hall  is  a 
half-brother  of  Smith  brothers.  His  money  went  into 
the  firm  of  Smith  Bros.  &  Co.  He  is  the  company  to 
the  firm  of  Smith  Bros.  &  Co." 

It  is  asserted  in  this  count  that  the  intention  of  the 
defendant  in  uttering  these  words  was  to  convey,  and 
did  convey,  the  idea  that  Smith  Bros.  &  Co.,  composed 
as  aforesaid,  and  S.  Hall,  a  bankrupt,  had  concealed, 
removed,  disposed  of,  and  conveyed  property  belonging 
to  Hall,  who  was  then  in  an  insolvent  condition,  with 
the  intent  to  defraud  the  creditors  of  Hall;  and  that 
said  concealment,  transfer,  conveyance,  and  disposi- 
tion of  Hall  was  wickedly,  unlawfully,  and  wrongfully 
done;  and  that  plaintiffs  were  untrustworthy,  dishon- 
est, and  unreliable;  and  that  credit  should  not  be  ex- 
tended to  them  or  confidence  placed  in  them  by  the  pub- 


Digiti 


zed  by  Google 


632  SUPREME  COURT  [Vol. 

[Smith  Bros.  &  Co.  v.  Agee  &  Co.] 

lie  and  by  those  engaged  in  the  sale  of  goods,  by  whole- 
sale dealers  and  by  brother  merchants. 

In  Labor  Revietv  Publishing  Co,  v,  Galliher,  153  Ala. 
370,  45  South.  190,  15  Ann,  Cas.  674,  it  was  said :  Many 
of  the  textwriters  and  courts  have  recognized  a  dis- 
tinction between  that  class  of  actions  for  libel  where 
the  object  of  the  offending  matter  was  the  profession, 
trade,  or  business  of  the  plaintiff,  and  that  class  where 
the  publication  was  directed  against  the  individual. — 
25  Cys.  pp.  326-329,  353-355,  and  notes.  In  the  former 
class  it  has  been  held  that  the  gist  of  the  action  is  the 
injury  intentionally  inflicted  by  the  publication  of  the 
false  matter,  and  that  the  averment  of  special  dam- 
ages will  state  a  cause  of  action;  and,  in  the  latter,  that 
in  order  to  sustain  the  action  the  words  must  be  suscep- 
tible of  a  meaning  defamatory  in  character. — Iron  Age 
Publishing  Co.  v.  Crudup,  85  Ala.  519,  5  South.  332. 
A  consideration  of  the  controverted  question  as  to 
whether  the  matter  must  be  defamatory  to  maintain  an 
action  for  libel  of  one  in  his  profession,  trade,  or  bus- 
iness is  entirely  obviated  in  this  case,  since  the  plain- 
tiff has,  by  his  innuendo,  ascribed  to  the  publication  a 
meaning  or  meanings  by  which  he  is  bound  {Callahan 
V.  Ingram,  122  Mo.  355,  26  S.  W.  1020,  43  Am.  St.  Rep. 
583),  and  the  correctness  of  which  must  be*  found,  if 
the  demurrer  was  properly  overruled.  So  we  are  rel- 
egated to  a  construction  of  the  publication  to  ascertain 
whether  it  is  susceptible  of  the  defamatory  meanings 
attributed  to  it. — Oaither  v.  Advertiser  Co.,  102  Ala. 
458,  14  South.  788.  And,  if  the  matter  pleaded  is  not 
susceptible  of  the  meaning  ascribed,  the  action  must 
fall. — (iaithet^s  Case,  supra/* 

These  observances  are  pertinent  to  the  question  of 
the  sufliciency  of  the  fifth  count  of  the  complaint  as 
amended.  No  special  damage  to  the  plaintiffs  in  their 
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business  or  trade  is  averred  in  this  count. — Newell  on 
Slander  &  Libel,  pp.  849,  850;  Starkie  on  Slander,  pp. 
193,  202,  203;  Townshend  on  Slander  &  Libel  (4th  Ed.) 
p.  261 ;  13  Ency.  PI.  &  Pr.  pp.  38,  39. 

Are  the  words  quoted  from  the  fifth  count  suscepti- 
ble of  the  meaning  ascribed  to  them,  considering  th(nu 
in  the  light  of  the  circumstances  disclosed  by  the  other 
averments  of  the  court? 

In  themselves,  these  words  are  obviously  innocent, 
harmless.  When  referred  to  the  financial  condition  of 
Hall  and  to  his  relationship  to  the  Smiths  we  are  still 
unable  to  see  how,  from  the  words,  the  defamatory 
meaning  ascribed  could  be  reasonably  attributed  to 
them.  Viewed  in  connection  with  the  circumstances  al- 
leged, every  intendment  of  the  words  reasonably  con- 
sists with  honesty,  fid(»lity,  trustworthiness,  and  justi- 
fied confidence.  Hall's  money  could  have  found  invest- 
ment in  the  "comi)any''  without  scMiiblance  of  fi-aud  or 
wrong  on  his  part  or  on  that  of  the  Smiths.  So,  also, 
could  Hall  have  been  the  vompany  in  that  firm.  For 
aught  that  appears  in  the  words  charged,  his  financial 
connection  or  dealings  or  relation  with  the  firm  niiglit 
have  occurred  long  before  Hall  became  insolvent,  and 
long  before  the  Smiths  knew  or  had  any  notice  of  HalTs 
financial  condition.  It  is  not  the  office  of  innuendo  to 
introduce  new  matter  or  enlarge  the  natural  meaning 
of  words. — Oaithet^s  Case,  supra.  The  meaning  ascrib- 
ed, in  count  5,  to  the  words  set  out  therein,  is  not  jus- 
tified; and  hence  the  count  was  insufficient. — Labor  Re- 
view Pub.  Co.  V.  OaUiher,  supra. 

The  count  treated  in  Robinson  v.  Dnunmond,  24  Ala. 
174,  contained  such  words  as,  when  considered  in  con- 
nection with  the  fact  that  the  defendant's  dwelling  had 
been  feloniously  burned  in  the  nighttime,  carried  the 


Digitized  by 


Googk 


634  SUPREME  COURT  [VoL 

[Smith  Bros.  &  Co.  v.  Agee  &  Ck).] 

necessary  implication  that  plaintiflf  was  the  periK't ra- 
ter of  the  arson. 

Special  plea  3,  which  will  be  set  out  in  the  report  of 
the  appeal,  was  subject  to  the  demurrer.  Its  purpose 
was  to  set  up  matter  in  bar  of  a  recovery,  not  merely 
in  mitigation  of  damages;  and  so,  on  the  theory  of  qual- 
ified privilege. — Fcrdon  v.  Dickens,  161  Ala.  181,  194, 
49  South.  888.  The  plea's  theory  placed  it  in  the  class 
of  pleas  of  confession  and  avoidance.  It  was  defective 
in  that  it  did  not,  without  condition,  confess  the  utter- 
ance of  so  much  of  the  words  charged,  as  would  support 
the  cause  of  action. — 1  Chitty  on  PI.  (7th  Amer.  Kd.) 
p.  648;  Williams  v.  McKee,  98  Tenn.  139,  38  S.  W.  730; 
Prac.  (N.  Y.)  401-403. 

In  Jones  v.  Forehand,  89  Ga.  520,  IG  S.  E.  262,  32 
Am.  St.  Rep.  81,  and  Kleizcr  x\  tiymmes,  40  Ind.  562, 
cited  in  support  of  the  i^xi  in  25  Cyc.  p.  459,  snbd.  C\ 
it  was  ruled  that  the  assertion  of  privih^ge  in  the  ut- 
terance was  properly  pleaded  upon  the  rouditiou  that 
the  words  were  spoken.  These  decisions  ai)i)ear  to 
have  been  strongly  affected,  if  not  controlled,  in  conclu- 
sion, on  this  point,  by  statutes  of  force  in  those  states. 

Pleas  must  either  traverse,  or  confess  and  avoid,  the 
matter  of  the  action  declared  on.  And  the  element  of 
confession,  in  pleas  of  that  class,  is  as  essential  as  that 
in  avoidance. — Buddington  v.  Davis,  supra. 

Accordingly,  grounds  9  and  10  of  the  demurrer  should 
have  been  sustained. 

The  occasion  upon  which  the  defendant  is  charge<l 
to  have  uttered  the  words  set  forth  in  the  counts  was, 
w^e  think,  an  occasion  of  conditional,  quaHfie<l  privilege. 
—25  Cyc.  pp.  385-387.  It  was  a  meeting  of  the  ci^edi- 
tors  of  S.  Hall.  In  amended  count  6,  for  instance,  it  is 
alleged  that  the  defendant,  in  that  meeting,  denounced 
the  plaintiffs  and  Hall  as  "damn  rascals,"  and  charg- 
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ed  that  the  "failure  of  S.  Hall  was  a  cut  and  drieil 
scheme  between  S.  Hall  and  Smith  Ih'os.  to  defraud 
the  creditors  of  S.  Hall."  The  term  "damn  rascal"  is 
an  opprobrious  expression  and  is  one  (^f  the  strongest 
expressions  to  convey  the  idea  of  moral  turpitude. — 
Brown  v.  Minis,  2  Mill,  Const.  (S,  (\)  235.  It  cannot 
be  said  that  its  utterance  was  foreign  to  the  occa»i<ui, 
however  untrue  in  fact  it  may  have  been.  If  Smith 
Bros,  were  the  beneficiaries  of  the  wrongful  disposition 
of  S.  HalPs  assets,  to  the  exclusi(m  of  their  just  appli- 
cation to  the  demands  of  S.  Hall's  creditors,  the  act 
was  fraudulent  and  dishonest ;  ami  if,  in  characterizing 
it,  the  speaker  employed  the  expression  averred,  with 
actual  malice,  his  fault  lay  in  ejrveediiui  the  privih^ge 
the  occasion  afforded. 

"Where  a  party  makes  a  ccmimunication,  and  such 
communication  is  prompted  by  duty  owed  either  to  the 
public  or  to  a  third  party,  or  the  communication  is  one 
in  which  the  party  has  an  int(»rest  and  it  is  madi*  to  an- 
other having  a  corresponding  interest,  thi»  communica- 
tion is  privileged  if  made  in  good  faith  an<l  without  ac- 
tual malicte.  ♦  •  ♦  The  duty  under  which  the* 
party  is  privileged  to  make  the  communication  ni»ed  not 
be  one  having  the  force  of  legal  obligation,  but  it  is  suf- 
ficient if  it  is  social  or  moral  in  its  nature  and  defend- 
ant in  good  faith  believes  he  is  acting  in  pursuance  there- 
of, although  in  fact  he  is  mistaken." — 25  (\vc.  pp.  385, 
386. 

While  there  are  authorities  to  the  contrary,  we  think 
the  sounder,  better  rule  is  that  merely  v-rcreding  the 
privilege,  in  consequence  of  excitement  or  of  intemper- 
ance of  speech,  does  not  per  se  destroy  the  privilege; 
but  that  such  unnecessarily  defamatory  expression, 
upon  the  privileged  occasion,  may  be  considerefl  by  the 
jury  in  determining  actual  malice  vel  non  in  the  utter- 
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ance;  and  which,  if  present,  negatives  an  essential  ele- 
ment of  qualified  privileged  communication  and  defeats 
the  defense  based  upon  that  character  of  privilege.— 
Fresh  v.  Cutter,  73  Md.  87,  20  Atl.  774,  10  L.  R.  A.  67, 
25  Am.  St.  Rep.  575;  Atwill  v.  Mackintosh,  120  Mass. 
177 ;  Townshend  on  Slander  Q  Libel,  §  244b. 

From  these  considerations  it  follows  that  special  plea 
3  is  not  otherwise  subject  to  the  demurrer. 

The  posture  of  the  case  will  be  so  changed  upon  the 
next  trial,  in  consequence  of  our  conclusion  as  t.>  rhf 
action's  being  by  the  individuals  and  of  the  views  stat- 
ed, it  is  not  now  necessary  to  treat  other  mattere  dis- 
cussed by  counsel. 

Reversed  and  remanded. 

DowDBLL^  C.  J.,  and  Anderson  and  Mayfield^  JJ., 
concur.  Simpson,  Sayke,  and  Somerville,  JJ.,  dis- 
sent. 


Alabama  City  G.  &  A.  Ry.  Co.  v.  Heald,  et  al. 

Crossing  Accident, 

(Decided  April  25,  1912.     Rehearing  denied  June  29.  1912. 
59  South.  461.) 

1.  invadimj;  Complaint;  Capacity  of  Plaintiffs.— Where  the  caption 
descTibes  plaintiffs  as  R.  and  A.,  administratrices  of  H.,  deceased.  It 
Sim  iciently  shows  that  plaintiffs  sue  as  administratrices,  although  In 
tne  noa>   of  the  complaint  they  are  merely  mentioned  as  plaintiffs. 

t-xto  ux'^ll^V^^iJ^^'^  Gestae— Where  death  came  to  plaintiffs'  intes- 
whir-h  hi  ^*^  thrown  in  front  of  a  street  car  by  a  frightened  horse, 
thP  f  ir.f  .hI'I^  attempting  to  hold  by  the  bridle  until  the  car  passed, 
the  horsp  xvn  J.T ^  ^,^^^'"®  ^^^  accident,  decedent  told  witnesses  that 
Muit  as  a  part  of  the  res  gestie. 

to'^^stop  The  earlT'?^';"'^^''^*"'^"^'  ^^«^  ^^«  motornian  had  no  time 
as  statin/concIusioDB^  ^""^  striking  intestate,  was  properly  excluded 
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Appeal  from  Etowah  Circuit  Court. 

Heard  before  Hon.  James  E.  Blackwood. 

Action  by  Robbie  F.  Heald  and  another  as  adminis- 
tratrices, against  the  Alabama  City,  Gadsden  &  Attalla 
Railway  Company,  for  damages  for  causing  the  death 
of  their  intestate.  Judgment  for  plaintiffs  and  defend- 
ant appeals.     Afllrmed. 

HooD  &  MuRPiiREB^  for  appellant.  There  is  nothing 
in  the  body  of  the  suit  showing  that  it  was  brought  by 
plaintiff  in  their  representative  capacity,  and  this 
should  be  shown  S(miewhere  very  clearly,  else  the  judg- 
ment therein  would  not  support  res  judicata,  and  the  af- 
firmative charge  requested  by  dc»fendant  should  have 
been  given. — Lucas  v.  Pittman,  5)4  Ala.  616;  Jenkins  r. 
Bmmlett,  131  Ala.  597;  Bryant  v,  So.  Ry.  Co.,  137  Ala. 
488;  K.  C.  M.  d  B.  v.  Matthews,  142  Ala.  298.  The  evi- 
dence was  clearly  admissible  as  a  part  of  the  res  g(*st;e 
that  the  horse  was  the  biggest  fool  in  the  world  about 
a  car,  as  it  bore  upon  and  illuminated  one  of  the  chief 
issues  in  the  case. — Hherry  v.  State,  144  Ala.  35;  Hall 
V.  State,  130  Ala.  45;  Starkes  v.  State,  137  Ala.  9; 
Campbell  v.  State,  133  Ala.  81;  Wallace  v.  Ala.  T.  Co., 
40  South.  89;  Hereford  v.  Coombs,  126  Ala.  369.  The 
witnesses  had  stated  with  great  particularity  all  the 
details  of  the  affair  and  it  was  therefore  competent  for 
them  to  state  the  collective  fact  that  the  motorman 
could  not  stop  the  car  before  it  struck  Heald. — A.  G.  S. 
V.  Yarbrough,  83  Ala.  238;  Lewis  v.  State,  49  Ala.  1; 
Reeves  v.  State,  96  Ala.  33;  E.  T.  V.  &  O.  v.  Watson, 
90  Ala.  41;  Thornton  v.  State,  113  Ala.  43.  Counsel 
discuss  other  assignments  of  error,  but  without  fur- 
ther citation  of  authority. 

Dbnson  &  Denson^  for  appellee.  The  matter  com- 
plained of  as  to  who  were  plaintiffs  and  as  to  how 
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plaintiflPs  sued,  has  been  determined  against  the  conten- 
tion of  appellants  in  the  case  of  L.  d  N.  v,  Trammell, 
93  Ala.  351.  What  Heald  said  about  the  horse  being 
afraid  of  the  car  was  in  no  sense  of  the  res  gestae,  and 
hence,  not  admissible.  Witnesses  cannot  state  conclu- 
sions, and  the  court  properly  struck  the  same  from  the 
showings  made  for  these  witnesses. — B.  R.  L.  d  P,  Co. 
V.  Randall,  149  Ala.  544;  Bessemer  L.  tt  /.  Co,  r,  Camp- 
bell, 121  Ala.  63;  Bir.  K.  d  E.  Co,  r.  Jackson,  136  Ala. 
286;  B.  R,  L.  d  P.  Co,  v.  Rutledge,  142  Ala.  204. 

SAYRE,  J. — In  the  caption  of  the  declaration  or  com- 
plaint, plaintiffs  describe  themselves  as  "Robbie  F. 
Heald  and  Ada  V.  Heald,  administratrices  of  Pat  H. 
Heald,  deceased."  In  the  body  of  the  complaint, 
"plaintiffs,"  without  other  statement  of  the  capacity  in 
which  they  sue,  claim  damages  for  the  death  of  their 
"intestate,"  alleged  to  have  been  caused  by  the  negli- 
gence of  defendant's  servants  in  the  opi^ration  of  a  car 
upon  defendant's  railway.  There  -was  no  demurrer. 
After  the  evidence  was  closed,  defendant  requested 
charges  which  raised  the  point  that  plaintiffs  could  not 
recover  for  the  reason  that  the  suit  had  not  been  brought 
by  plaintiffs  in  their  character  as  personal  representa- 
tives of  the  deceased.  This  objection  to  the  judgment  is 
based  upon  the  omission  of  the  word  "as"  between  the 
names  of  the  plaintiffs  and  the  descriptive  words  "ad- 
ministratrices," etc.  We  have  cases,  and  they  are  of  un- 
questioned authority,  which  hold  that  the  addition  of 
the  word  "administrator,"  and  the  like,  to  the  name  of 
the  party  without  the  interposition  of  the  word  "as," 
constitutes  mere  descriptio  personje,  and  does  not  give 
the  party  other  than  a  personal  or  individual  character 
in  the  action.  I^ut  it  has  been  held  that  the  frame,  aver- 
ments, and  scope  of  the  complaint  may  suffice  to  affix 
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to  the  plaintiff  a  representative  character  in  the  litiga- 
tion.—L;/ro«  V,  Pittman,  94  Ala.  616,  10  South.  603; 
Beers  v.  Shannon,  73  N.  Y.  292.  Our  conclusion  in  re- 
spect to  the  peculiar  combination  presented  in  this  case 
has  been  foreclosed  by  previous  decisions  of  this  court. 
The  complaint  sets  out  a  cause  of  action  which,  by  the 
terms  of  the  statute  conferring  it,  could  inure  only  to 
plaintiffs  in  their  representative  capacity.  On  consid- 
eration of  this  fact,  and  the  authority  of  cases  adjudged 
in  other  jurisdictions,  this  court  held  in  L.  ct  A^.  R,  R. 
Co.  V.  Trammell,  93  Ala.  350,  9  South.  870,  that  the 
complaint  suflSciently  showed  a  suit  by  the  plaintiflf  in 
his  capacity  as  the  personal  representative  of  the  per- 
son for  whose  death  damages  were  claimed.  This  ob- 
jection was  taken  in  the  same  way  to  the  judgment  in 
K.  r.,  M,  A  B.  R.  R,  Co.  v.  Matthews,  142  Ala.  298,  30 
South.  207;  but  the  court,  while  adverting  to  another 
co-operative  c<msideration,  gave  its  clear  approval  to 
L.  d  N.  R.  R.  Co.  V.  Trammell,  and  sustained  the  judg- 
ment. The  facts  of  the  Matthews  Case,  recurred  in  B. 
R.  L.  d  P.  Co.  V.  Morris,  163  Ala.  190,  50  South.  198, 
where  the  objection  was  made  by  demurrer  on  the  au- 
thority of  Bryant  v.  Southern  Railway  Co.^  137  Ala. 
488,  34  South.  562.  The  demurrer  was  held  to  have 
been  properly  overruled.  Lucas  v.  Pittman,  supra; 
Jenkins  v.  Bratnlett,  131  Ala.  597,  32  South.  575,  cited 
by  apiK^Uant,  and,  so  far  as  we  are  advised,  all  other 
cases  in  that  line  which  hold  the  mere  addition  of  the 
words  '^administrator,''  "guardian,''  etc.,  to  be  merely 
descrii)ti()  personje  of  the  party,  are  to  be  distinguished 
from  the  cases  we  here  follow  by  the  fact  that  in  that 
line  the  actions  were  such  as  might  have  been  main- 
tained by  the  plaintiffs  individually  or  in  a  represen- 
tative capacity,  whereas  here  the  alleged  cause  of  ac- 
tion could  have  accrued  to  the  personal  representative 
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only.  For  these  reasons  we  feel  bound  to  deny  the 
merit  of  those  assignments  of  error  which  take  the  point 
that  this  suit  was  prosecuted  by  phiintiffs  as  individ- 
uals and  not  as  representatives  of  plaintiffs'  intestate. 
Plaintiffs'  intestate  came  to  his  death  under  the 
wheels  of  an  electric  street  car  operated  by  defen<lant 
along  a  street  of  Attalla.  Intestate  was  driving  a  hoi'se 
and  buggy  out  of  an  alleyway  which  debouched  into  the 
street  along  the  middle  of  which  ran  defendant's  track. 
The  driveway  of  the  street  was  about  50  feet  wide.  De- 
fendant's car  was  turning  into  the  street  from  a  cross- 
avenue  one-half  a  block  away.  The  car  moved  along 
at  a  rate  of  speed  estimated  by  the  witm^sses  at  four 
or  five  miles  an  hour.  Intestate,  evidently  observing 
the  approach  of  the  car,  alighted  from  the  buggy  and 
held  the  horse  by  the  bridle  or  the  reins*  near  the  bit. 
The  horse  showed  fright,  and  intestate's  effort  to  re- 
strain him  was  noticed  by  the  motorman.  As  the  car 
approached,  the  horse  began  to  rear  and  plung,  carry- 
ing intestate  into  the  street  and  somewhat  to  the  west, 
the  direction  in  which  the  car  was  moving.  The  car 
slowed  up — some  of  the  witnesses  say,  stopi)ed — short- 
ly before  it  got  opposite  the  mouth  of  the  alleyway. 
When  it  came  into  collision  with  intestate,  it  had  either 
started  again,  or  its  speed  had  been  accelerated.  After 
the  collision,  it  moved  through  a  space  varitmsly  esti- 
mated at  frcmi  8  to  10  feet:  its  front  wheel  stopping 
on  the  body  of  decease<l.  On  the  evidence  adduced 
l)laintiffs'  inference  of  negligence  on  the  motorman's 
part  and  claim  to  a  recovery  might  have  been  urged  upon 
the  jury  in  two  phases:  One,  that  the  horse  moved  in 
a  way  indicative  of  fright  and  without  pause  from  the 
sidewalk  to  the  railway  track  in  front  of  the  moving 
car;  the  other,  that  after  carrying  decease<l  upon  or  in 
evident  dangerous  proximity  to  the  track,  the  horse  had 
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become  more  quiet,  and  that  thereupon  the  motorman 
ran  the  car  against  deceased.  Defendant's  theory  of 
the  facts  is  that  after  the  horse  had  become  quiet,  and 
while  deceased  was  yet  at  what  seemed  to  be  a  safe  dis- 
tance from  the  track,  the  motorman  moved  the  car  to 
pass  deceased,  as  a  prudent  motorman,  they  say,  might 
have  done  under  the  circumstances,  whereupon  the 
horse  plunged  forward,  striking  deceased  with  his 
shoulder  or  the  shaft  of  the  buggy  and  throwing  deceas- 
ed immediately  under  the  overhanging  front  of  the  car, 
after  which  no  human  effort  could  have  saved  him — a 
theory  of  inevitable  accident. 

To  add  weight  and  credit  to  its  contention  that  the 
situation  after  deceased  had  taken  his  horse  by  the  head 
at  the  sidewalk,  or  when  he  had  succeeded  in  measur- 
ably quieting  the  animal  after  it  had  carried  him  into 
the  street,  if  this  last  be  the  true  version  of  what  hap- 
pened, was  such  as  to  justify  a  prudent  motorman  in 
supposing  he  might  safely  continue  the  movement  of 
the  car,  and  that  what  subsequently  occurred  was  not 
in  reason  to  be  expected,  but  was  the  result  of  a  most 
unusually  nervous  and  foolish  disposition  of  the  horse, 
unknown  to  the  motorman,  and  thus  to  negative  the 
negligence  imputed  to  the  motorman  in  the  manage- 
ment of  the  car  in  view  of  the  horse's  fright  and  the 
efforts  of  plaintiffs'  intestate  to  restrain  him,  defend- 
ant offered  to  show  by  a  witness  that  when  deceased 
had  gone  to  his  horse's  head,  upon  witness  asking  de- 
ceased whether  his  horse  was  afraid  of  the  car,  deceased 
had  replied,  "He  is  the  biggest  fool  on  earth  about  a 
car."  The  witness  had  clearly  indicated  that  he  would 
so  testify.  The  objection  to  the  question  was  that  it  call- 
ed for  immaterial,  irrelevant,  illegal,  and  incompetent 
testimony ;  that  it  called  for  hearsay.  For  the  court's  rul- 
ing in  excluding  this  testimony  it  is  said  that,  if  rele- 
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vant  and  competent  for  any  purpose,  it  was  to  prove 
the  contributory  negligence  of  plaintiffs'  intestate  whicL 
was  not  pleaded. 

Appellant's  insistence  is  that  the  declaration  offered 
in  evidence  was  a  part  of  the  res  gestae,  had  probative 
effect  in  the  establishment  of  its  theory  of  the  facts, 
and  should  have  been  received.  Appellees  concede,  and 
properly  ^ve  think,  that  if  the  prudence  of  deceased  in 
clinging  so  long  to  his  horse  had  been  made  an  issue  in 
the  case  by  a  plea  of  contributory  negligence,  as  con- 
ceivably it  might,  this  utterance  would  have  been  admis- 
sible on  the  idea  that  it  was  a  contemporaneous  verbal 
act  illustrative  of  what  else  the  declarant  was  doing. 
In  Campbell  v.  State,  133  Ala.  81,  31  South.  802,  Jl 
Am.  St.  Rep.  17,  the  court  said  broadly  that:  "When- 
ever evidence  of  an  act  is  in  itself  competent  and  ad- 
missible as  a  material  fact  in  the  case  and  is  so  admit- 
ted, the  declarations  accompanying  and  characterizing 
such  act  become  and  form  part  of  the  res  gestae  of  the 
act,  and  as  such  are  competent  and  admissible  in  evi- 
dence as  being  explanatory  of  the  act."  This  principle 
has  its  limitations.  The  act  to  be  illustrated  by  such 
testimony  must  not  only  be  independently  material  and 
provable  under  the  issues  made,  but  the  utterance  must 
serve  to  give  character  to  conduct  not  complete  and 
definite  in  itself.-^  Wigm.  Ev.  §§  1773,  1774.  Man- 
ning, J.,  in  Cooper  v.  State,  63  Ala.  80,  thus  states  the 
consideration  upon  which  such  expressions  are  received 
in  evidence:  "What  a  person  says  that  is  explanatory 
of  an  equivocal  or  ambiguous  act  which  he  is  then  doing, 
or  situation  which  he  is  then  occupying  (as  that  of  a 
person  in  possession  of  property)  may  be  proved  as  res 
gestae  (a  part  of  the  thing  then  going  on)  to  elucidate 
and  define  the  character  of  such  equivocal  act  or  situa- 
tion."   If  the  conduct  of  deceased  as  constituting  con- 


Digiti 


zed  by  Google 


178]  OF  ALABAMA.  643 

[Alabama  City  G.  &  A.  Ry.  Co.  v.  Heald,  et  al.] 

tributory  negligence  had  been  made  an  issue  in  the  case, 
it  may  be  that  the  jury  would  have  allowed  some  weight 
to  the  utterance  of  deceased  as  going  to  show  that  he 
clung  to  his  horse  after  ordinary  prudence  dictated 
that  he  should  let  him  go.  Or  if  the  utterance  had  been 
in  the  hearing  of  the  motorman,  it  would  have  been 
notice  to  him  of  the  unusual  temperament  of  the  horse, 
and  perhaps  the  jury  would  have  considered  that  cir- 
cumstance as  sufficient  to  have  called  for  the  exercise 
by  the  motorman  of  an  unusual  degree  of  care  in  deal- 
ing with  the  situation.  In  that  case  the  evidence  might 
have  weighed  against  the  defendant.  But  there  is  no 
pretense  that  the  motorman  heard. 

The  true  and  only  purpose  defendant  had  in  offering 
evidence  of  what  deceased  said  about  the  disposition  of 
his  horse  was  to  prove  as  a  fact  his  uncommon  pro- 
clivity to  fright.  An  exception  to  the  rule  which  for- 
bids the  use  of  an  unsworn  assertion,  made  out  of  court, 
as  evidence  of  the  truth  of  the  fact  asserted,  has  been 
established  in  favor  of  contemporaneous  spontaneous 
exclamations.  The  proper  limits  of  such  an  exception, 
as  Prof.  Wigmore  observes,  must  be  elusive.  He  affirms, 
.however,  that  its  core  and  substance  is  universally  rec- 
ognized by  the  courts. — 3  Wigm.  Ev.  §  1746.  It  is  il- 
lustrated in  our  case  of  Dismukes  v.  State,  83  Ala.  289, 
3  South.  671,  where,  on  a  prosecution  for  breaking  into 
a  dwelling  house  with  intent  to  commit  rape,  the  ex- 
clamation of  a  young  woman,  on  running  from  her 
room  in  her  night  clothes,  that  she  saw  some  one  at  the 
window,  "being  uttered  so  near  the  scene  of  the  trans- 
action, and  being  apparently  spontaneous  in  its  nature, 
*  *  *  was  free  of  all  suspicion  of  device,  premedita- 
tion, or  afterthought,"  was  held  to  have  been  properly 
admitted.  Another  case  of  the  same  sort  is  Shirley  v. 
State,  144  Ala.  35,  40  South.  269,  cited  by  appellant. 
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The  learned  text-writer  to  whom  we  have  referred 
quotes  the  language  of  Bleckney,  C.  J.,  in  Travelers' 
Ins.  Co.  V.  Sheppard,  85  Ga.  751,  12  S.  E.  18,  as  among 
the  best  statements  of  the  principle  of  the  exception. 
In  that  case  it  was  said :  "There  must  be  no  fair  oppor- 
tunity for  the  will  of  the  speaker  to  mould  or  modify 
them.  His  will  must  have  become  and  remained  dor- 
mant, so  far  as  any  deliberation  in  concocting  matter 
for  speech  or  selecting  words  is  concerned.  ♦  ♦  ♦ 
His  declarations  must  be  the  utterance  of  human 
nature,  of  the  genus  homo,  rather  than  of  the  individ- 
ual. Only  an  oath  can  guarantee  individual  veracity. 
But  spontaneous  impulse  may  be  sufficient  sanction  for 
the  speech  of  man  as  such — man  distinguished  from  this 
or  that  particular  man.  True  the  verbal  deliverance  in 
each  instance  is  that  of  an  individual  person.  But  if 
the  state  of  his  mind  be  such  that  his  individuality  is 
for  the  time  being  suppressed  and  silenced,  so  that  he 
utters  the  voice  of  humanity  rather  than  of  himself, 
what  he  says  is  regarded  by  the  law  as  in  some  degree 
trustworthy."  We  think  the  testimony  here  offered  to 
prove  the  uncommon  disposition  of  the  horse  cannot  be 
fairly  brought  within  the  reason  of  the  exception.  At 
that  time  there  was  no  situation  calculated  to  take  a 
man  out  of  himself.  Nor  was  there  any  statement  of 
fact  or  impulse  begotten  of  the  occasion.  The  language 
used  was  superlative,  but  it  was  the  language  of  individ- 
ual judgment  based  upon  past  observation  or  experi- 
ence. The  statement  and  the  act  it  accompanied  show- 
ed precaution  and  a  reasoned  regard  for  the  future. 
It  was  elicited  by  a  question.  It  was  no  more  to  be  re- 
ceived as  evidence  of  the  fact  stated  than  if  deceased 
had  made  the  same  statement  at  any  other  time  or  place 
or  on  any  other  occasion.  We  are  impressed  with  the 
opinion  that  to  admit  the  statement  in  question  as  com- 
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petent  evidence  of  the  fact  stated,  and  for  that  purpose 
it  was  offered,  would  be,  not  to  recognize  an  exception 
to  the  rule  against  hearsay,  but  to  deny  the  rule  itself, 
and  we  are  unwilling  to  affirm  error  of  its  rejection. 

Appellant,  for  the  purpose  of  a  trial,  admitted  show- 
ings for  two  witnesses  who  had  stood  by  and  observed 
the  accident,  but  who  were  absent  from  court.  These 
showings  contained  the  following  statements  which,  on 
motion  of  plaintiffs,  were  excluded:  "The  motorman 
had  no  time  to  stop  the  car  before  it  struck  Heald." 
"The  motorman  had  no  opportunity  to  stop  the  car 
after  the  horse  plunged  out  into  the  street  before  strik- 
ing Heald."  "It  was  done  so  quickly  that  he  had  no 
chance  to  stop  it."  On  motion  these  statements  were 
excluded.  Appellees  claim  they  were  bare  conclusions 
of  the  witnesses  and  properly  excluded.  Appellant  in- 
sists they  were  the  legitimate  statements  of  a  collective 
fact,  and  ought  to  have  been  admitted.  There  are  cases 
which  give  strong  color  to  appellant's  contention,  but 
none  of  them,  we  think,  have  gone  quite  far  enough  to 
sustain  their  assignments  of  error  based  on  these  rul- 
ings. These  conclusions  which  the  witnesses  had  drawn 
from  observing  the  occurrance  were  just  the  conclusion, 
in  one  aspect  of  the  case,  which  appellant  desired  to 
have  the  jury  draw  from  a  consideration  of  all  the  evi- 
dence. However  far  witnesses  have  been  allowed  to  go 
in  the  statement  of  so-called  collective  facts,  they  can- 
not, on  any  correct  principle,  be  allowed  to  decide  the 
issue  in  controversy.  It  was  the  appropriate  office  of 
the  jury  to  draw  the  conclusion  whether  the  motorman 
waited  overlong  to  stoj)  the  car  from  all  the  circum- 
stances developed  in  evidence,  the  circumstances  upon 
which  the  witnesses  predicated  their  opinion,  and 
which,  so  far  as  we  can  see,  might  have  been  stated  to 
the  jury.    The  law  does  not  permit  that  witnesses  shall 
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be  put  in  the  place  of  the  jury  to  draw  conclusions  for 
them.— Perry  v.  Graham,  18  Ala.  822;  L.  d  N.  R.  R,  Co. 
V.  Landers,  135  Ala.  504,  33  South.  482.  It  does  not  ap- 
pear whether  the  showings  were  admitted  subject  to 
legal  exceptions.  There  is  certainly  no  intendment  that 
the  facts  were  admitted.  Without  saying  whether  ap- 
pellees may  not  have  lost  or  waived  the  right  to  object, 
the  court  below  must  be  justified  on  the  ground  that  it 
had  the  right  to  exclude  the  mere  conclusions  of  the 
witnesses. — B.  R,  L.  d  P.  Co.  v.  Rutledge,  142  Ala.  195, 
39  South.  338;  K.  C,  M.  d  B.  R.  R.  v.  Phillups,  98  Ala. 
159,  13  South.  65. 

This  court,  interpreting  section  5365  of  the  Code, 
seems  to  have  held  that  it  rests  within  the  discretion  of 
the  trial  court  whether  showings  shall  be  taken  out  by 
the  jury  on  their  retirement. — Shirley  v.  State,  supra. 

Charges  5  and  6,  refused  to  defendant,  were  both 
elliptical,  and  in  other  respects  faulty. 

It  may  be  that  the  verdict  and  judgment  in  this  case 
were  unfair  to  the  appellant.  If  so,  the  fact  is  not  made 
to  appear  to  this  court  in  a  way  to  authorize  a  reversal. 
It  is  certain  that  there  was  evidence  to  support  the 
verdict.  Its  weight  was  for  the  jury.  If  injustice  was 
done,  defendant's  remedy  was  to  be  had  on  a  motion  for 
a  new  trial  addressed  to  a  judge  who  knew  the  case 
better  than  we  can  know  it,  and  who,  we  may  presume, 
would  have  set  the  parties  right.  On  the  case  present- 
ed we  cannot  see  our  way  to  a  reversal. 

Affirmed.  All  the  Justices  concur,  except  Dowdell, 
C.  J.,  not  sitting. 
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Barranco  v.  Birminghain  Ry.,  L.  &  P.  Co. 

Damages  for  Maintaining  Nuisance. 

(Decided  April  18,  1912.     KeliearliiR  denied  June  29,  1912. 
59  South.  407.) 

1.  Electricity;  Erection  of  PoU'm;  Complaint;  Sufficicncjf. — ^A  com- 
plaint stating  that  an  electi'ic  company  negligently  erected  a  pole  on 
the  sidewalk  in  front  of  plaintiff's  property,  within  five  feet  of  a 
window,  and  in  an  upright  position  through  a  shed  maintained  by 
plaintiff  over  the  sidewalk,  which  was  a  part  of  the  public  thorough- 
fare, and  that  in  erecting  the  pole  defendant's  employees  negligently 
injured  the  shed,  fails  to  state  a  cause  of  action,  as,  in  the  absence 
of  an  averment  of  license  to  maintain  it,  the  shed  is  presumptively 
a  public  nuisance,  and  the  charge  that  it  was  negligently  done,  ad- 
mitted that  defendant's  act  was  neither  wrongful  nor  unlawful  In 
itself. 

2.  Nuisance;  Public;  Private  Abatement. — The  right  of  a  private 
citizen  to  abate  a  public  nuisance  is  no  greater  than  the  necessities 
of  his  case;  he  not  being  authorized  to  do  unnecessary  Injury,  al- 
though the  property  obstruct  a  highway  so  as  to  be  a  public  nuisance. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  Charles  A.  Senn. 

Action  by  Raphelia  Barranco  against  the  Birming- 
ham Railway,  Light  &  Power  Company  for  damages 
to  her  property  by  planting  a  post  in  front  of  the  same. 
Judgment  for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Count  4  is  as  follows:  "PlaintiflP  claims  of  the  de- 
fendant the  sum  of  $1,000  as  damage,  for  that  hereto- 
fore, to  wit,  the  24th  day  of  November,  1906,  pLaintiff 
was  the  owner  of  lots  16  and  17,  in  block  207,  in  the 
city  of  Birmingham,  county  of  Jefferson,  state  of  Ala- 
bama, and  also  the  buildings  and  improvements  there- 
on; that  on,  to  wit,  said  date  the  defendants,  through 
its  agents  or  servants,  were  planting  poles  along  Twen- 
ty-Sixth street  and  Sixth  Avenue  North ;  and  that  while 
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doing  so  the  said  servants  or  agents  of  defendants  neg- 
ligently planted  a  pole  which  was  several  feet  in  cir- 
cumference and  several  feet  high,  within,  to  wit,  five 
feet  of  her  building,  and  in  front  of  her  window,  on  the 
sidewalk  in  front  of  her  said  property,  which  was  locat- 
ed on  the  northeast  corner  of  where  Sixth  avenue  in- 
tersects with  Twenty-Sixth  Street  North,  and  negli- 
gently planted  said  pole  in  an  upright  position  through 
said  shed,  and,  as  proximate  consequence  thereof,  dam- 
aged and  materially  injured  her  said  property;  and 
plaintiff  avers  that  the  defendant,  through  its  servants 
or  agents,  committed  the  aforesaid  act,  wrongs,  and  in- 
juries after  she  had  notified  the  defendant's  said  serv- 
ants and  agents  not  to  do  so." 

Count  5 :  Same  as  4,  except  that  it  alleges  that  the 
acts  done  were  wantonly  and  intentionally  done,  in  the 
absence  of  her  husband  and  over  her  protest. 

Charles  J.  Dougherty^  for  appellant.  The  law  does 
not  require  the  litigant  to  bring  two  or  more  actions 
for  different  wrongs  growing  out  of  one  transaction. — 
Birmingham  Southern  v.  Li^itner,  141  Ala.  420;  Brotcn 
v.  Masters,  104  Ala.  154.  Demurrer  is  not  the  proper 
way  to  reach  non  recoverable  damages. — W.  U.  T,  Co.  v, 
Westmoreland,  43  South.  790;  Same  v.  Gartright,  44 
South.  212.  The  4th  and  5th  counts  as  amended  were 
sufficient.— i?.  Ji.  L.  d  P.  Co.  v.  Oden,  40  South.  129; 
Donovan  v.  Alberg,  58  South..  775;  58  L.  R.  A.  782;  47 
Am.  Rep.  453.  The  person  specially  injured  by  a  pub 
lie  nuisance  may  have  his  action  to  abate  the  same,  or 
to  recover  damages. — 37  Cent.  Dig.  1703. 

Tillman,  Bradley  &  Morrow,  for  appellee.  No  brief 
reached  the  Reporter. 
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SOMERVILLE,  J.— The  trial  court  sustained  de- 
fendant's demurrers  to  counts  4  and  5  of  the  complaint, 
and  this  action  is  assigned  as  error. 

The  gravamen  of  the  fourth  count  is  that  defend- 
ant, through  its  agents  or  servants,  was  engaged  in 
planting  poles  along  Twenty-Sixth  street  and  Sixth 
Avenue  North,  in  Birmingham,  and  while  so  doing  said 
agents  or  servants  negligently  planted  a  pole  in  the 
sidewalk  in  front  of  her  window,  and  within  five  feet 
thereof,  in  an  upright  position  through  her  shed,  and, 
as  a  proximate  consequence,  materially  injured  her 
property.  It  is  averred,  also,  "that  the  said  servants 
or  agents  of  the  defendant  negligently  climbed  upon  her 
said  shed  or  building,  sawed  off  several  feet  of  the  iiiaiii 
beam  that  supported  the  shed  causing  the  said  shi»<l 
to  sway  and  tear  loose  from  the  building  which  it  was 
made  part  of,  and  sawed  <)ff  several  feet  of  said  shed/' 
It  is  not  alleged  that  these  latter  acts  of  defendant's 
agents  were  done  by  them  in  the  course  of  their  e]iii)l()y- 
ment  in  and  about  the  planting  of  poles  for  defendant, 
nor  that  such  acts  have  any  relation  whatever  to  such 
service.  The  demurrer  to  the  count,  as  first  filed,  jxnnt- 
ed  out  this  defect,  and  was  properly  sustained.  By 
amendment  this  part  of  the  count  was  eliminated,  and, 
as  thus  amended,  defendant's  demurrers  w(»re  again  sus- 
tained thereto. 

It  is  evident  from  the  language  usid  that  plaintiff's 
shed,  which  was  thus  damaged  (and  no  otli?r  <laiiia^» 
is  alleged),  was  built  over  the  sidewalk,  which  was  ]mvt 
of  a  public  street,  and  thus  constituted  i>riiua  facie  an 
unlawful  encroachment  on  a  municipal  highway. — Citi/ 
of  Mobile  v,  L.  cC  X.  R.  R,  Co.,  124  Ala.  1:}1\  !>;; 
South.  902. 

In  charging  that  the  defendant's  agents  ffcf/lif/cnflt/ 
planted  the  pole  in  question,  the  count  must,  on  demur- 
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rer,  be  construed  as  admitting  that  the  act  was  not 
wrongful  nor  unlawful  in  itself.  Thus  construed,  it 
utterly  fails  to  show  any  right  of  action  in  the  plaintifif 
resulting  from  the  defendant's  alleged  negligent  con- 
duct; for,  presumptively  at  least,  the  damaged  shed 
was  a  public  nuisance,  and  could  not  be  the  subject  of 
actionable  injury  by  any  one  while  in  the  act  of  mak- 
ing lawful  use  of  the  street. — 2  Elliott  on  Roads  and 
Streets,  §  843.  The  count  is  therefore  fatally  defective 
in  this  respect,  as  pointed  out  by  the  demurrers. 

We  do  not  controvert  the  principle  of  law  insisted  on 
by  appellant,  viz.,  that  the  right  of  a  private  citizen  to 
abate  a  public  nuisance  is  no  greater  than  the  neces- 
sities of  his  case  demand ;  and,  specifically,  that  he  must 
do  no  unnecessary  injury  to  the  property  of  another, 
although  it  obstructs  the  public  highway,  so  as  to  be  a 
public  nuisance.  In  other  words,  he  may  remove  or 
injure  or  destroy  such  property  only  in  so  far  as  that 
action  may  be  reasonably  necessary  to  the  enjoyment  of 
his  own  rights  in  the  premises. — Cooley  on  Torts  (2d 
Ed.)  p.  51;  Wood  on  Nuisances  (3d  Ed)  p.  943. 

We  are  dealing,  however,  with  a  question  of  plead- 
ing, and  the  counts  in  question  make  no  such  case.  The 
allegation  that  defendant  "negligently  planted  a  pole" 
on  the  sidewalk  through  plaintiff's  shed,  and  thereby 
damaged  plaintiff's  property,  rannot,  on  demurrer,  be 
treated  as  the  equivalent  of  a  ilinrge  that  unnecessary 
injury  was  done  to  plaintiff's  propcMty  in  the  course  of 
its  partial  removal  or  displacement.  Under  the  con- 
ditions shown  by  these  counts,  it  devolved  on  plaintiff 
to  allege  that  planting  the  pole,  as  alleged,  was  not 
authorized,  or  was  not  necessary  to  defendant's  lawful 
uses;  or  else  that  in  so  planting  it  unnecessary  injury 
was  done  to  her  property.  This  was  not  defensive  mat- 
ter; for  no  presumption  of  these  results  arises  from  flie 
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fact  of  a  negligent  planting  merely.  If  the  plaintiff  had 
any  cause  of  action,  it  was  for  unnecessary  injury  to 
her  property,  whether  willful  or  negligent ;  and  this  her 
complaint  should  have  distinctly  alleged,  instead  of  pre- 
senting a  doubtful  conclusion  by  way  of  inference  only. 

Count  5  is  a  duplicate  of  count  4,  with  the  addition 
of  averments  designed  to  show  wantonness  and  aggra- 
vation. It  is  equally  defective,  and  the  trial  court  did 
not  err  in  sustaining  the  demurrers  to  each  of  the 
counts.  Had  these  counts  showed  that  the  plaintiff's 
shed  was  erected  and  maintained  by  municipal  license, 
and  was  not  an  obstruction  to  the  free  use  of  the  street, 
or  that  the  defendant's  poles  were  erected  without  mu- 
nicipal authority,  a  different  question  would  be  present- 
ed, and  one  which  we  are  not  now  deciding. 

It  is  to  be  noted,  also,  that  no  question  is  presented 
as  to  imposing  an  additional  servitude  on  the  street, 
nor  as  to  interference  with  the  plaintiff's  convenient  en- 
joyment of  her  property. 

Other  defects  are  pointed  out  by  the  several  grounds 
of  demurrer;  but  it  is  not  necessary  to  notice  them. 
The  judgment  is  affirmed. 

Affirmed.  All  the  Justices  concur,  except  Dowdell, 
C.  J.,  not  sitting. 

Central  of  Georgia  Ry.  Co.  v.  Stewart. 

Crossing  Accident, 

(Decided  February  8,  1912.    Rehearing  denied  June  29,  1912. 
59  South.  507.) 

1.  Appeal  and  Erwr;  Revieic;  Numbering  Charges.— The  failure  of 
a  party  requesting  Instructions  to  number  them  does  not  relieve  the 
appellate  court  of  the  duty  of  considering  them  if  assigned  for  error 
and  insisted  on ;  it  being  proper  for  the  appellee  or  the  court  to 
lUHuber  them  for  the  purpose  of  reference. 
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2.  Railroads;  Persons  on  Track;  I  fist  ructions. — A  charge  asserting 
that  on  the  issue  of  discovered  peril  the  burden  of  i)roof  was  on 
plaintiff  to  show  to  the  reasonable  satisfaction  of  the  Jury  that  the 
employees  of  defendant  or  some  of  them,  in  charge  of  the  engine 
which  killed  decedent  discovered  him  on  the  trade  in  time  to  avoid 
injuring  him  by  the  exercise  of  due  care  and  preventive  effort,  and 
after  discovery  of  such  peril,  failed  to  exercise  such  care  as  a 
reasonably  prudent  man  would  have  exercised  to  prevent  the  injury, 
tended  to  impress  the  jury  with  the  idea  that  after  discovering  a 
person  in  the  position  of  imminent  peril,  the  only  duty  on  defend- 
ant's engineer  was  to  exercise  ordinary  care,  when  in  fact  he  was 
bound  to  use  all  the  appliances  at  hand  promptly  and  in  proper 
order  known  to  prudent  and  skillful  engineers  to  avert  injury,  and 
was  hence,  properly  refused  as  misleading. 

3.  Same;  Duty  of  Employees. — Charges  requested  by  defendant 
asserting  that  the  trainmen  were  under  no  duty  to  try  to  stop  the 
train  until  they  knew  that  decedent  was  not  aware  of  its  approach,  or 
was  not  going  to  get  off  the  track ;  but  if  the  trainmen  then  exercised 
the  usual  care  of  an  ordinarily  prudent  person  under  like  circum- 
stances, to  stop  or  check  the  train,  the  plaintiff  could  not  recover, 
even  though  a  quicker  or  different  method  of  handling  the  train 
might  have  stopped  it  or  so  reduced  the  speed  as  to  have  prevented 
killing  decedent;  also  that  even  if  the  Jury  believed  that  the  train 
could  have  been  stopped  in  time  to  have  avoided  striking  decedent 
after  it  became  known  to  the  trainmen  that  he  was  not  going  to 
get  off  the  track,  the  jury  could  not  for  that  reason,  find  a  verdict 
for  plaintiff,  as  defendant  was  not  liable  for  such  failure  to  stop  the 
train  as  quickly  as  it  might  have  been  stopped,  unless  the  stop  was 
not  made  because  of  some  failure  of  one  or  more  of  the  trainmen  to 
exercise  the  care  of  an  ordinarily  prudent  man  under  the  same  cir- 
cumstances, were  properly  refused  as  misleading. 

4.  Same;  Death;  Willfulness. — Where  there  were  counts  for  will- 
fulness, and  the  evidence  was  in  conflict  as  to  material  facts  on  that 
question,  the  court  properly  refused  to  instruct  for  defendant  imder 
the  willful  counts. 

5.  Death;  Damages;  Instruction. — A  charge  asserting  that  if  on 
all  the  evidence  the  jury  should  determine  to  award  plaintiff  dam- 
ages, they  could  not  in  estimating  the  amount  consider  the  pecuniary 
value  of  decedent's  life,  but  could  only  award  damages  by  way  of 
punishment  to  defendant,  and  if  the  jury  believed  that  damages  in 
a  small  amount  would  be  sufficient  punishment  for  the  act,  omission 
or  negligence  of  defendant's  engineer,  it  would  be  unjust  to  award 
damage  in  a  large  amount  was  properly  refused  as  misleading. 


Appeal  from  Shelby  Circuit  Court. 

Heard  before  Hon.  Hi^gh  D.  Merrill. 

Action  bv  Charity  B.  Stewart,  as  administratrix, 
against  Central  of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals.    Affirmed, 
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The  first  count  was  for  wanton  or  willful  injury.  The 
second  count  was  for  subsequent  negligence  after  the 
discovery  by  the  servants  or  agents  of  the  defendant  of 
the  peril  of  plaintiff's  intestate  on  or  near  the  track, 
and  of  failure  to  use  preventive  effort  by  them  to  avoid 
injury. 

The  following  are  the  charges  refused  to  the  defend- 
ant as  numbered  on  the  margin  by  this  court:     (7) 
"The  burden  of  proof,  in  so  far  as  count  2  of  the  com- 
plaint is  concerned,  is  upon  the  plaintiff  to  show  to 
your  reasonable  satisfaction  that  the  defendant's  em- 
ployees, or  some  of  them,  in  charge  or  control  of  the 
engine  which  killed  plaintiff's  intestate,  discovered  said 
intestate  on  the  track  in  time  to  avoid  injuring  him  by 
the  exercise  of  due  care  and  preventive  efforts,  and  that, 
after  the  discovery  of  such  peril,  they  failed  to  exercise 
such  care  as  a  reasonably  prudent  man  would  have  ex- 
ercised to  prevent  the  injury."     (8)  "No    one   of    the 
trainmen  was  under  any  duty  to  try  to  stop  the  train 
until  they  knew  that  Mr.  Stewart  was  unaware  of  the 
approach  of  the  train  (or  was  not  going  to  get  off  the 
track),  and  if  they  then  exercised  the  usual  care  of  an 
ordinarily  prudent  person  under  like  circumstances  to 
stop  the  train,  or  check  its  speed,  the  plaintiff  is  not 
entitled  to  recover,  even  though  a  quicker  method  or 
different  method  of  handling  the  train  might  have  stop- 
ped the  train,  or  so  reduced  its  speed  as  to  have  pre- 
vented killing  Mr.  Stewart."     (9)  "Even  if  the  jury  be- 
lieve  that  the  train  could  have  been  stopped  in  time  to 
have  avoided  striking  Mr.   Stewart,  after    it    became 
known  to  the  trainmen  that  he  was  not  going  to  step 
off  the  track,  you  cannot  for  that  reason  find  a  verdict 
for  the  plaintiff;  but  the  defendant  is  not  liable  for  such 
failure  to  stop  the  train  as  quickly  as  it  might  have 
been  stopped,  unless  the  stop  was  not  more  quickly 


Digitized  by 


Googk 


654  SUPREME  COURT  [Vol. 

[Central  of  Georgia  Ry.  Co.  v.  Stewart.] 

made  because  of  some  failure  of  one  or  more  of  the 
trainmen  to  exercise  the  care  of  an  ordinarily  prudent 
person  under  the  same  circumstances."  (3)  Affirma- 
tive charges  as  to  the  first  count.  (10)  "If,  after  a  care- 
ful consideration  of  all  the  evidence,  the  jury  should  de- 
termine to  award  plaintiff  damages,  they  cannot  in  esti- 
mating the  amount  consider  the  pecuniary  value  of  the 
life  of  Stewart,  but  can  only  award  damages  by  way  of 
punishment  to  the  defendant,  and  if  the  jury  believe 
that  damages  in  a  small  amount  would  be  sufficient 
punishment  for  the  act,  omission,  or  negligence  of  its 
engineer,  it  would  be  unjust  to  award  damages  in  a 
large  amount." 

London  &  Fitts,  for  appellant.  The  charge  made 
the  basis  of  the  first  assignment  of  error  should  have 
been  given. — Brown^s  Case,  121  Ala.  221 ;  Lamb^s  Case, 
124  Ala.  172;  Webb's  Case,  97  Ala.  308;  Burgess"  Case, 
116  Ala.  509;  Johnson's  Case,  149  Ala.  529;  Foshee's 
Case,  125  Ala.  226 ;  Hessinfs  Case,  91  Ala.  514.  Such 
burden  is  not  affected  by  section  5476,  Code  1907. — 
So,  Ry.  V.  Smith,  163  Ala.  174.  The  charges  made  the 
basis  of  assignments  2  and  3  should  have  been  given. — 
L.  d  N.  V.  Young,  153  Ala.  232.  There  was  no  evidence 
of  wantonness,  and  the  court  should  have  directed  a 
verdict  for  defendant  under  the  wanton  count. — N.  C. 
cf  St,  L.  V.  Harris,  142  Ala.  249.  The  charge  properly 
fixed  the  rule  for  finding  damages  under  the  pleadings 
in  this  case. — RandalVs  Case,  53  South.  920. 

Riddle,  Elus,  Riddle  &  Pbubt,  for  appellee.  The 
court  will  not  consider  charges  unless  they  are  num- 
bered.—Gibson  V.  State,  89  Ala.  122;  Martin  v.  State, 
56  South.  3.  Confusing  and  involved  charges  are  prop- 
erly vefuBed.— Henderson  v.  State,  120  Ala,  360.     The 
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charges  requested  in  this  case  did  not  hypothesize  that 
measure  of  duty  required  of  an  engineer  in  the  manage- 
ment of  his  train. — B.  R.  L.  d  P.  Co.  v.  Randall,  158 
Ala.  532;  B.  R.  L.  d  P.  Go.  v.  Williams,  158  Ala.  381; 
Turner  v.  L.  £  N.,  60  Ala.  634;  L.  d  N.  v.  Young,  153 
Ala.  232;  S.  A.  M.  v.  Butts,  43  Ala.  385;  So.  Ry.  v. 
Smith,  163  Ala.  174. 

SIMPSON,  J.— This  is  an  action  by  the  appellee  for 
damages  on  account  of  the  death  of  plaintiff's  intestate, 
caused  by  injuries  received  by  being  struck  by  defend- 
ant's train  of  cars. 

While  the  practice  of  submitting  a  number  of  charges, 
without  numbering  them,  is  to  be  condemned,  and  trial 
courts  should  see  that  charges  are  numbered,  so  that 
they  can  be  conveniently  referred  to,  yet  the  failure  to 
number  them  does  not  relieve  this  court  from  the  duty 
of  considering  them.  We  generally  place  a  number  on 
the  margin  of  the  record  ourselves  for  reference,  and 
there  is  no  objection  to  the  appellee's  doing  so. 

There  was  no  error  in  the  refusal  to  give  the  charge 
which  we  have  numbered  7,  requested  by  the  defendant. 
The  cases  referred  to  by  counsel  for  appellant,  in  speak- 
ing of  subsequent  negligence,  use  the  terms  "due  care," 
"preventive  effort,"  etc.,  but  do  not  discuss  the  degree 
of  care  required.  The  charge  is  misleading,  as  tend- 
ing to  impress  the  jury  with  the  idea  that,  after  discov- 
ering a  person  in  a  position  of  imminent  peril,  the  duty 
of  the  engineer  is  no  more  than  to  exercise  "such  care 
as  a  reasonable  and  prudent  man  would  have  exercised 
to  prevent  the  injury,"  whereas  his  duty  is  "to  do  all 
in  his  power,  to  use  all  applications  at  hand  promptly 
and  in  proper  order,  known  to  prudent  and  skillful  en- 
gineers," to  avert  the  injury. — L.   &  N.   R.  R,   Co.   v. 
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Young,  153  Ala.  232,  236,  45  South.  238,  240  (16  L.  R. 
A.  [N.  S.]  301). 

For  the  same  reason,  the  refusal  to  give  charges  8 
and  9  is  without  error. 

In  the  case  of  l^outhern  Railway  Co.  v.  Smith,  163 
Ala.  174,  177,  183,  50  South.  390,  this  court  failed  to 
notice  the  misleading  tendency  of  charge  2,  and  classed 
it  among  other  charges  which  should  have  been  given. 
That  part  of  the  opiiiion  in  that  case  referring  to  charge 
2  is  overruleil. 

After  a  careful  examination  of  the  evidence  in  this 
case,  the  court  finds  that,  there  being  a  conflict  in  the 
evidence  as  to  material  facts,  the  question  of  wanton- 
ness, willfulness,  or  intentional  c<mduct  was  for  the 
jury  to  consider  and  determine.  Consequently  there 
was  no  error  in  the  refusal  of  the  court  to  give  charge 
3,  requested  by  the  defendant. 

There  was  no  error  in  the  refusal  to  give  charge  10, 
requested  by  the  defendant.  It  i>o8sessed  misleading 
tendencies,  as  pointed  out  in  Coleman  v.  Pepper,  159 
Ala.  310,  314,  49  South.  310;  Randle  i\  B.  R.  L.  d  P. 
Co.,  169  Ala.  314,  53  South.  918,  920. 

Having  in  view  the  principles  established  by  the  de- 
cisions of  this  court,  in  passing  upon  the  refusal  of  the 
court  below  to  grant  a  new  trial,  we  cannot  say  that 
the  court  erred  in  refusing  to  grant  a  new  trial. 

The  judgment  of  the  court  is  aflBrmed. 

Affirmed.     All  the  Justices  concur. 
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Nashville,  C.  &  St.  L.  Ry.  v.  Hinds. 

Injury  to  Stock. 

(Decided  May  27.  1912.    59  South.  669.) 

Carriers;  Freight;  Claim  for  Damages;  Stipulations  for  Notice. 
— Section  4297,  Code  1907,  does  not  require  that  the  contract  or  bill  of 
lading  itself  shall  contain  the  statement  that  the  event  is  peculiarly 
within  the  knowledge  of  the  party  required  to  give  the  notice,  but 
merely  that  the  prohibition  contained  in  the  statute  shall  not  pre- 
vent such  stipulation  if,  as  a  matter  of  fact,  the  event  is  peculiarly 
within  the  knowledge  of  the  party  required  to  give  the  notice ;  and  a 
plea  setting  up  such  a  contract  should  allege  (as  a  matter  of  fact 
to  be  proven)  that  the  event  was  peculiarly  within  the  knowledge  of 
such  party.  The  contract  is  not  rendered  void  for  failure  to  state 
that  fact  in  words. 

(Dowdell,  C.  J.,  Anderson  and  McClellan,  J  J.,  dissent.) 

Question  certified  from  the  Court  of  Appeals. 

A.  M.  Hinds  brought  an  action  against  the  Nashville, 
Chattanooga  &  St.  Louis  Railway  for  damages  for  in- 
jury to  stock.  The  defendant  set  up  in  pleas  4  and  7 
certain  clauses  of  the  contract  of  shipment,  and  on  ap- 
peal to  the  Court  of  Appeals,  from  a  judgment  for  plain- 
tiff, the  Court  of  Appeals  certified  certain  questions  of 
law  to  the  Supreme  Court. 

See  5  Ala.  App.  596;  59  South  670. 

Street,  Isbell  &  Bradford,  and  Spragins  &  Spbakb, 
for  appellant.  The  stipulation  was  good  and  the  plea 
setting  it  up  was  good. — C  of  Ga.  v.  Henderson,  152 
Ala.  203.  Section  4297  of  the  Code  does  not  have  the 
effect  of  annulling  or  superseding  this  decision.  The 
parties  could  have  made  a  contract  fixing  the  relation 
of  shipper  and  private  carrier. — Barron  v.  M.  d  O.,  56 
South.  862;  L.  d  N,  v.  Oden,  80  Ala.  38. 

42— 17« 
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John  A.  Lusk  &  Son^  for  appellee.  No  brief  reached 
the  Reporter. 

ANDERSON,  J.— The  opinion  of  the  Supreme  Court 
is  invoked,  pursuant  to  the  statute,  because  of  division 
among  the  Judges  of  the  Court  of  Appeals  upon  ques- 
tions of  law  set  forth  and  shown  by  the  following  cer- 
tification : 

"In  the  above-entitled  case,  the  Judges  of  this  court 
being  unable  to  reach  a  unanimous  conclusion,  the  un- 
dersigned Judges  of  said  court,  pursuant  to  the  pro- 
visions of  the  statute  in  such  cases  made  and  provided, 
hereby  certify  to  the  Supreme  Court  of  Alabama  the  fol- 
lowing questions  of  law  as  to  which  the  Judges  differ : 

"In  said  case  there  was  one  count  to  the  complaint, 
which  was  in  the  following  language:  'The  plaintiff 
claims  of  the  defendant  two  hundred  and  fifty  dollars 
damages  for  the  failure  to  deliver  certain  cattle  animals 
of  the  cow  kind,  four  in  number,  received  by  it,  as  a 
common  carrier,  to  be  delivered  to  the  plaintiff  at  At- 
lanta, Georgia,  for  a  reward,  and  which  said  four  cattle 
animals  of  the  cow  kind  it  failed  to  deliver.' 

"Among  other  pleas  to  the  complaint,  the  defendant 
filed  the  following  pleas: 

"  *Plea  4.  That  plaintiff  received  the  animals  refer- 
red to  in  the  complaint,  together  with  other  animals, 
under  a  written  contract  between  plaintiff  and  defend- 
ant for  the  transportation  thereof,  which  written  con- 
tract contained  a  provision  or  stipulation  in  words  and 
figures  as  follows,  to  wit :  "10.  That  as  a  condition  pre- 
cedent to  the  recovery  of  any  damages  for  any  loss  or 
injury  to  live  stock  covered  by  this  contract  for  any 
cause  including  delays,  the  second  party  will  give  in 
writing  notice  of  the  claim  therefor  to  some  general  of- 
ficer, or  to  the  nearest  station  agent  of  the  first  part,  or 
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to  the  agent  at  destination,  or  some  general  officer  of 
the  delivering  line,  before  such  stock  is  removed  from 
the  point  of  shipment,  or  from  the  place  of  destination, 
and  before  such  stock  is  mingled  with  other  stock,  such 
written  notification  to  be  served  within  one  day  after 
the  delivery  of  stock  at  destination,  to  the  end  that 
such  claim  may  be  fully  and  fairly  investigated;  and 
that  a  failure  to  fully  comply  with  the  provisions  of 
this  clause  shall  be  a  bar  to  the  recovery  of  any  and  all 
such  claims,  and  to  any  suit  or  action  brought  thereon." 
And  the  plaintiff  did  not  give  any  written  notice  of  a 
claim  for  the  loss  or  injury  to  said  stock,  as  provided 
for  in  said  provision  or  stipulation.' 

"  Tlea  7.  Defendant  adopts  plea  4  in  full,  and  fur- 
ther alleges  that  the  loss  or  injury  to  said  cattle  was 
unknown  to  defendant  or  its  agents  at  the  time  of  un- 
loading.' 

"Question:  Is  the  clause  copied  from  the  contract, 
which  was  made  since  the  adoption  of  the  present  Code, 
and  fully  set  out  in  plea  4,  void  because  of  the  provis- 
ions of  section  4297  of  the  Code,  which  section  has  been 
adopted  since  the  rendition  by  the  Supreme  Court  of 
the  opinion  in  the  case  of  Central  of  Georgia  Railway 
V.  Henderson,  152  Ala.  203  [44  South.  542]  ?  This  con- 
tract was  made  in  Alabama,  and  the  stock  was  to  be  de- 
livered in  Atlanta,  Georgia.  Is  the  above  clause  valid 
as  to  this  particular  shipment,  and  as  to  the  interstate 
shipments? 

"The  above  question  is  submitted  as  an  abstract  prop- 
osition, as  directed  by  the  statute,  reference  being  made 
to  the  case  in  which  the  question  arises,  for  the  conveni- 
ence of  the  Supreme  Court.'' 

The  clause  designated  as  section  10  in  the  foregoing 
statement  seems  to  have  been  upheld  by  the  majority 
opinion  in  the  case  of  Central  of  Georgia  Railway  Com- 
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pany  v.  Henderson,  152  Ala.  203,  44  South.  542.  But 
section  4297  of  the  Code  of  1907  was  adopted  subse- 
quent to  the  rendition  of  the  opinion  in  the  Henderson 
Case,  supra,  and  said  section  expressly  makes  void  all 
agreements  or  stipulations  forfeiting  any  right  of  ac- 
tion for  a  failure  to  present  a  claim  for  damages,  un- 
less the  event  pertaining  to  the  loss  or  injury  be  pecu- 
liarly within  the  knowledge  of  one  party ;  that  is,  infor- 
mation must  be  given  by  one  party  to  another  only 
when  the  happening  of  the  event  is  within  the  knowl- 
edge of  one,  and  is  unknown  to  the  other.  The  clause 
in  question  provides  a  forfeiture  for  a  failure  to  give 
notice,  whether  the  loss  or  injui-y  was  or  was  not  pecu- 
liarly within  the  knowledge  of  the  defendant,  and  was 
therefore  void  under  the  terms  of  section  4297  of  the 
Code.  This  clause  seems  to  have  been  an  attempt  mere- 
ly to  comply  with  the  rule  as  declared  in  the  Hender- 
son Case,  supra,  and  did  not  take  into  account  the  stat- 
ute since  adopted. 

Congress,  under  its  powers,  may  provide  for  con- 
tracts for  interstate  shipments,  permitting  the  carrier 
to  limit  its  liability  for  a  stipulated  value  or  consider- 
ation; but,  in  the  absence  of  such  legislation  on  the  sub- 
ject, a  state  may  require  common  carriers,  although  in 
the  execution  of  interstate  business,  to  exercise  a  cer- 
tain degree  of  care  and  responsibility,  whether  enacted 
into  a  statute  or  resulting  from  the  rules  of  law  enforc- 
ed in  its  courts.  "The  state  has  a  right  to  promote  the 
welfare  and  safety  of  those  within  its  jurisdiction  by 
requiring  common  carriers  to  be  responsible  to  the  full 
measure  of  the  loss  resulting  from  their  negligence,  a 
contract  to  the  contrary  notwithstanding." — Penna.  R. 
If.  r.  Hughes,  191  U.  S.  477,  24  Sup.  Ct.  132,  48  L.  Ed. 
208;  Hutchinson  on  Carriers,  §  209. 
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We  hold  that  the  statute  in  question  applies  to  in- 
terstate, as  well  as  intrastate,  shipments,  in  the  absence 
of  a  federal  statute  authorizing  such  contracts  as  set 
out  in  section  10  of  the  present  bill  of  lading;  and  if 
there  is  such  a  statute  it  has  not  been  suggested  in  brief 
of  counsel  for  the  appellant. 

The  foregoing  expresses  the  views  of  the  writer,  con- 
curred in  by  Dowdbll,  C.  J.,  and  McClbllan^  J.  The 
majority  of  the  court,  however,  composed  of  Simpson^ 
Mayfibld^  Saybb,  and  Sombbville^  JJ.,  hold  contrary 
views,  as  expressed  in  the  majority  opinion  by  Simpson^ 
J. 

SIMPSON,  J.— Section  4297  of  the  Code  does  not  re- 
quire the  contract  itself  to  contain  the  statement  that 
the  event  is  "peculiarly  within  the  knowledge"  of  the 
party  who  is  required  to  give  the  notice,  but  merely 
that  the  prohibition  of  the  statute  shall  not  prevent  such 
stipulations,  ifj  as  a  matter  of  fact,  the  event  is  pecu- 
liarly within  the  knowledge  of  the  party. 

It  results  that,  although  the  plea  should  allege,  as  a 
matter  of  fact  to  be  proved,  that  the  event  was  peculiar- 
ly within  the  knowledge  of  the  party,  yet  the  contract  is 
not  void  for  failure  to  state  that  fact  in  words. 

Maypihld,  Sayrb,  and  Sombrvillb^  JJ.,  concur. 
DowDBLL^  C.  J.,  and  Andbbson  and  McClbllan,  JJ., 
dissent. 
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Bieker  v.  City  of  Cullmaii. 

Damage  to  Realty  from  Overflow. 

(Decided  April  11,  1912.     Reliearing  denied  June  29,  1912. 
59  South.  625.) 

1.  Municipal  Corporatiotis ;  Defective  Sewers  and  Drains;  Lia- 
hilitp  for  Overflow, — A  city  is  liable  to  property  owners  for  injuries 
caused  by  its  failure  to  provide  proper  drains  and  sewers,  and  to 
exercise  reasonable  care  to  keep  them  in  a  condition  sufflci^it  for 
the  free  passage  of  water  in  times  of  rainfall. 

2.  Same;  Non-Feasance. — ^Municipal  corporations  are  agents  of  the 
state  and  are  not  liable  for  the  mere  neglect  of  its  officers  or 
agents,  in  the  absence  of  a  statute  fixing  and  imposing  such  liability, 
if  there  was  no  negligence  in  the  selection  of  such  agents;  hence, 
a  city  would  not  be  liable  for  injuries  from  a  mere  failure  to  abate 
a  nuisance  consisting  of  the  bad  condition  of  one  of  its  sewers. 

3.  Appeal  and  Error;  Harmless  Error;  Pleading. — ^The  sustaining 
of  a  demurrer  to  a  count  in  a  complaint  was  not  harmless  error 
where  the  evidence  to  sustain  such  count  was  not  admissible  under 
the  remaining  count. 

4.  Same;  Review;  Questions  Necessary  to  a  Decision. — ^Where  a 
case  must  be  reversed  on  the  record  proper,  there  is  no  necessity  for 
the  court  to  pass  upon  the  sufficiency  of  the  bill  of  exceptions,  or 
upon  the  sufficiency  of  insistence  upon  assignments  of  error. 

(Somerville,  J.,  dissents.) 

Appeal  from  Cullman  Circuit  Court. 

Heard  before  Hon.  D.  W.  Spbakb. 

Action  by  J.  F.  Bieker  against  the  City  of  Cullman. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed and  remanded. 

Count  3  is  as  follows:  ^'Plaintiff  claims  of  defend- 
ant the  sum  of  |200  damages  for  failure  of  the  de- 
fendant, who  was  at  the  time  a  municipal  corporation, 
and  as  such  it  was  its  duty  to  keep  its  drains  or  sewers 
in  a  condition  suflficient  for  the  free  passage  of  water, 
and  to  exercise  reasonable  care,  diligence,  and  skill  in 
keeping  its  drain  or  sewer  on  or  across  Fourth  street 
about  125  feet  from  plaintiflPs  lot  No.  237,  at  or  near 


Digiti 


zed  by  Google 


178.]  OF  ALABAMA.  663 

[Bleker  v.  City  of  Cullman.] 

the  Cullman  county  jail,  in  the  city  of  Cullman  in  a  con- 
dition sufficient  for  the  free  passage  of  water  in  times 
of  rainfall ;  and  by  reason  of  the  failure  of  the  defend- 
ant to  keep  said  drain  or  sewer  in  a  condition  sufficient 
for  the  free  passage  of  water  in  time  of  rainfall  the 
plaintiff  was  damaged  in  this :  That  water  backed  up 
in  front  of  said  drain  or  sewer,  and  was  thereby  divert- 
ed from  its  natunil  course  and  cast  in  large  bodies  upon 
lot  No.  237,  on  or  about  March  22,  1909,  of  which  lot 
plaintiff  was  seised  and  possessed,  whereby  a  porch  on 
the  north  side  of  said  lot,  which  porch  was  the  princi- 
pal means  of  ingress  or  egress  to  said  lot,  was  washed 
away,  injured,  or  destroyed ;  and  the  foundation,  to  said 
building  on  said  lot  was  rendered  insecure,  was  weaken- 
ed and  greatly  damaged  by  the  water  cast  upon  said  lot 
as  aforesaid,  and  part  of  the  surface  of  said  lot  was 
washed  away  and  gulleys  were  formed  therein.  And 
plaintiff  avers  that  said  city  had  notice  that  said  drain 
or  sewer  was  insufficient  for  the  free  passage  of  water 
in  time  of  rainfall,  to  the  damage  of  plaintiff." 

Count  4  is  the  same  as  count  3,  except  that  it  alleges 
that  the  sewer  became  in  bad  condition  by  virtue  of  the 
accumulation  of  sand,  loose  rock,  timbers,  etc.,  in  the 
sewer,  which  impended  the  free  passage  of  the  water, 
and  of  which  condition  the  defendant  had  notice,  and 
failed  to  remove.  The  other  counts  sufficiently  appear 
from  the  opinion. 

Emil  Ahlrichs,  and  W.  T.  L.  Coper,  for  appellant. 
The  court  erred  in  sustaining  demurrers  to  count  3. — 
Arndt  v.  City  of  Cullman,  132  Ala.  540;  Colbert  County 
V.  Bridges,  86  Ala.  449.  The  court  erred  in  sustaining 
demurrer  to  count  5. — City  of  Birmingham  v.  Land, 
137  Ala.  538.  The  court  erred  in  sustaining  demurrers 
to  counts  7  and  8. — Authorities  supra.     The  natural 
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course  of  water  cannot  be  changed  without  liability. — 
City  of  Eufaula  v.  Simmons,  85  Ala.  515;  S.  A.  M.  R. 
R.  Co,  V.  Buford,  106  Ala.  303;  C.  of  Ga.  v.  Windham, 
126  Ala.  552.  Counsel  discuss  other  matters  with  cita- 
tion of  authority,  but  as  they  are  not  treated  of  in  the 
opinion,  it  is  not  deemed  necessary  to  here  set  them 
out. 

J.  B.  Brown,  for  appellee.  Count  3  does  not  describe 
the  alleged  defects  in  the  sewer  with  sufficient  partic- 
ularity.— L.  d  N.  V.  Jones,  130  Ala.  470 ;  Phoenix  I.  Go. 
V,  Moog,  78  Ala.  284 ;  Ensley  R.  Go.  v.  Ghewning,  93  Ala. 
24 ;  28  Cyc.  1465-7.  The  count  does  not  show  that  de- 
fendant had  notice  of  the  defective  condition  for  a  rea- 
sonable time  before  the  injury. — Arndt  v.  City  of  Cull- 
man,  102  Ala.  547;  28  Cyc.  1467.  The  count  also  ex- 
acts more  than  ordinary  care. — 28  Cyc.  1320.  The  sus- 
taining of  demurrer  to  this  count  was  not  injury,  if  er- 
ror, since  counts  1  and  4  remained  in  the  complaint. — 
L.  d  N.  ?;.  York,  128  Ala.  305;  Going  v.  Ala.  8.  d  W.  Co., 
141  Ala.  537.  There  was  no  error  in  sustaining  demurrer 
to  counts  5,  7  and  8,  since  the  municipal  corporation  is 
not  liable  for  a  failure  to  exercise  its  power  to  abate  a 
nuisance  created  by  some  other  person. — City  of  Bes- 
semer t\  Carroll,  154  Ala.  506;  24  Ala.  112;  33  Ala. 
132;  36  Ala.  367;  41  Ala.  121;  51  Ala.  148;  60  Ala. 
493 ;  70  Am.  Dec.  563 ;  44  S.  E.  712.  On  these  authori- 
ties, plea  4  was  a  good  defense,  and  the  court  was  not 
in  error  in  overruling  demurrer  thereto.  Counsel  dis- 
cusses motion  to  strike  bill  of  exceptions  and  other  mat- 
ters not  mentioned  in  the  opinion. 

MAYFIELD,  J. — The  complaint  contained  eight 
counts.  Demurrer  was  sustained  as  to  counts  3,  5,  7,  and 
8,  and  overruled  as  to  the  others,  upon  which  the  case 


Digiti 


zed  by  Google 


178.]  OF  ALABAMA.  665 

[Bieker  v.  City  of  Cullman.] 

was  tried.  The  trial  resulted  in  verdict  and  judgment 
for  defendant  city.  Prom  that  judgment  appellant  pros- 
ecutes this  appeal,  here  assigning  as  error  the  action  of 
the  court  in  sustaining  the  demurrer  to  each  of  the 
counts  3,  5,  7,  and  8. 

Count  3  was  evidently  copied  from  count  9  in  the  case 
of  Arndt  v.  Cullman^  reported  in  132  Ala.  540,  31  South. 
478,  90  Am.  St.  Rep.  922.  The  record  in  that  case  has 
been  examined ;  and  it  shows  that  count  3  is  evidently  a 
copy  of  count  9  in  the  Arndt  Case.  A  demurrer  waa 
interposed  to  count  9,  in  that  case,  containing  72 
grounds.  The  trial  court,  in  that  case,  suslained  the 
demurrer,  as  did  the  trial  court  in  this  case;  but  on  ap- 
peal of  the  Arndt  Case  this  court  held  that  count  to  Iki 
good,  and  that  there  was  therefore  error  on  the  part 
of  the  trial  court.  We  see  no  reason  to  hold  otherwise 
now,  or  to  overrule  that  case. 

It  is  insisted  that,  if  error,  it  was  without  injury,  be- 
cause plaintiff  was  entitled  to  the  same  relief  and  dam- 
ages, under  other  counts  upon  which  the  trial  was  had, 
that  he  could  have  obtained  under  this  count.  To  this 
we  cannot  agree.  We  find  no  one  of  the  counts,  to 
which  the  demurrer  was  overruled,  that  was  even  prac- 
tically a  duplicate  of  count  3.  Evidence  would  proba- 
bly have  been  admissible  under  that  count  that  would 
not  have  been  admissible  under  any  one  of  the  other 
counts.  We  are  unable  to  say  that  this  error  was  with- 
out injury. 

The  demurrer  was  properly  sustained  as  to  the  other 
counts.  They  sought  to  recover  damages  on  account  of 
the  failure  of  the  city  to  abate  an  alleged  nuisance. 
One  alternative  averment  was  that  the  city  allowed  the 
nuisance  to  be  maintained.  A  municipality  is  not  lia- 
ble to  an  action  at  law,  by  one  citizen,  to  recover  dam- 
ages on  account  of  a  nuisance  erected  and  maintained 
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by  another  citizen.  The  mere  failure  of  the  city  to  abate 
a  nuisance  created  and  maintained  by  a  citizen  does  not 
render  it  liable  in  such  action.  Municipal  corporations 
are  agencies  of  state  government,  and  as  a  rule  are  not 
liable  for  mere  neglect  of  oflBcers  or  agents,  in  the  ab- 
sence of  statutes  fixing  and  imposing  such  a  liability, 
provided  there  was  no  negligence  in  the  selection  of 
such  agents. — Dargan  v.  Mobile,  31  Ala.  469,  70  Am 
Dec.  505. 

The  Supreme  Court  of  Michigan,  in  the  case  of  Hines 
V.  City  of  Charlotte,  72  Mich.  278,  40  N.  W.  333,  1  L. 
R.  A.  844,  a  case  very  much  like  this,  has  well  express- 
ed the  law  on  this  phase  of  the  case,  and  we  believe  it 
is  among  the  leading  cases  upon  this  particular  feature 
of  the  liability  of  municipalities.  We  quote :  "Munic- 
ipal officers  are  in  no  such  sense  municipal  agents  tliat 
their  negligence  is  the  neglect  of  the  municipality.  It 
is  true,  if  the  act  which  is  done  by  a  municipal  cor- 
poration would  l)e  tortious  if  done  by  a  natural  per- 
son, the  corporation  is  held  liable  for  it  to  the  same  ex- 
tent, and  for  the  same  reason,  that  the  natural  person 
would  have  been.  Here  the  complaint  is  that  the  de- 
fendant neglected  and  refused  to  act,  after  having  full 
knowledge  that  Ruggles  proposed  to  erect  a  wooden 
building  within  the  fire  limits  fixed  by  the  ordinances 
of  the  city.  The  rule  is  well  established,  however,  not 
only  in  this  state,  but  in  most  of  the  states,  that  sim- 
ply as  municipal  corporations,  apart  from  any  contract 
theory,  no  public  bodies  can  be  made  responsible  for  of- 
ficial neglect  involving  no,  active  misfeasance.  It  is 
only  where  corporations  have  been  guilty  of  some  pos- 
itive mischief  produced  by  active  misconduct  that  they 
have  been  held  liable,  and  not  from  mere  nonfeasance, 
or  for  errors  of  judgment.  Municipal  corporations, 
under  their  charters  and  ordinances,  do  not  become  in- 
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surers  of  the  property  within  their  corporate  limits 
from  destruction  by  reason  of  the  neglect  or  refusal  of 
their  officers  and  agents  to  enforce  their  ordinances. 
Under  the  facts  stated  in  the  declaration,  clearly  the 
plaintiff  cannot  recover. — St.  Johns  v.  McFarlan,  33 
Mich.  72  [20  Am.  Rep.  671]." 

Our  own  court,  in  the  case  of  Smoot  v.  Wetumpka, 
24  Ala.  112,  119,  speaking  of  a  count  somewhat  similar 
to  the  counts  in  this  case,  said :  "The  gravamen  of  this 
count,  if  we  rightly  understand  it,  is  not  that  the  cor- 
poration improperly  or  carelessly  erected  the  bridge, 
but  that  it  failed  to  abate  it  after  the  same  had  become 
so  unsound  and  rotten  as  to  be  a  public  nuisance.  As 
the  bridge  was  on  private  property  (the  count  positively 
negativing  the  idea  of  its  being  on  a  public  highway, 
and  failing  to  show  a  public  use  of  it  for  so  long  a 
period  as  to  amount  to  a  dedication  of  it  to  the  city), 
if  the  corporation  had  torn  it  down  as  a  nuisance,  it 
would  have  been  liable  to  the  owner  of  the  property  in 
the  event  it  had  turned  out  not  to  be  such,  and  the  re- 
solve of  the  corporation  for  its  abatement  would  have 
furnished  to  it  no  protection.  But  before  it  could  be 
abated  by  the  city  authority,  as  a  nuisance,  the  question 
must  first  be  settled  by  the  corporation  that  it  was  such 
nuisance;  and  this  involved  the  exercise  of  judicial 
power,  the  failure  to  exercise  which  properly,  in  the 
absence  of  malice  or  corrupt  intention,  constitutes  no 
ground  of  action.  We  are  of  opinion,  therefore,  that 
the  third  count  was  bad.  Unlike  the  other  count,  it 
avers  no  duty  on  the  part  of  the  corporation  to  repair 
the  bridge,  but  places  it  beyond  its  jurisdiction,  except 
upon  the  ground  of  its  being  a  nuisance." 

As  the  case  must  be  reversed  on  the  record  proper,  it 
is  unnecessary  to  pass  upon  the  motion  to  strike  the 
bill  of  exceptions,  or  upon  the  sufficiency  of  the  insist- 


Digiti 


zed  by  Google 


668  SUPREME  COURT  [Vol 

[Bleker  v.  City  <rf  Cullman.] 

ence,  in  brief  of  counsel,  as  to  the  assignments  of  error. 
The  bill,  however,  is  clearly  a  violation  of  the  rules  of 
this  court  regulating  the  form  and  contents  of  the  bill 
of  exceptions.  Except  as  to  the  testimony  of  the  plain- 
tiff, it  is  a  mere  stenographic  report  of  the  trial.  It  is 
true  that  counsel  in  this  case  assign  reasons  for  the  fail- 
ure to  comply  with  the  rule;  but,  as  the  case  must  be 
reversed  on  the  record  proper,  we  will  not  pass  upon 
the  motion,  nor  consider  the  suflBciency  of  the  assign- 
ments, nor  the  insistence  in  brief  as  to  the  rulings  on 
the  bill  of  exceptions. 
Reversed  and  remanded. 

DowTDBLL,  C.  J.,  and  Simpson^  Anderson,  McClbllan, 
and  Sayrb,  JJ.,  concur.    Sombrvillb,  J.,  dissents. 
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MEMORANDA 

OF 

CASES   DECIDED   DURING   THE    PERIOD    EMBRACED    IN 

THIS  VOLUME,  WHICH  ARE  ORDERED  NOT 

TO  BE  REPORTED  IN  PULL. 


BANKS  V.  HAYES. 

(Decided  June  13,  1912.) 
Appeal  from  Bibb  Circuit  Court. 

Heard  before  Hon.  B.  M.  Miller. 

No  counsel  marked  for  either  party. 

Per  curiam.    AflBrmed  on  certificate. 


CITY  OF  BIRMINGHAM  v.  ABBOTT. 

(Decided  May  30,   1912. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  H.  A.  Sharpb. 

BoMAiNE  Boyd,  for  appellant.  F.  E.  Blackburn,  for 
appellee. 

Sayrb,  J. — Reversed  and  remanded  on  the  authority 
of  City  of  Birmingham  v.  Wills,  178  Ala.  198;  59 
South.  173;  City  of  Birmingham  v.  Ahernathy,  178  Ala. 
221;  59  South.  180. 

CITY  OF  BIRMINGHAM  v.  GARRETT. 

(Decided  June  29,  1912.) 
Appeal  from  Jefiferson  Chancery  Court. 
Heard  before  Hon.  A.  H.  Benners. 
ROMAINE  Boyd  and  M.  M.  Ullman,    for   appellant. 
James  J.  Garrett,  and  W.  K.  Terry,  for  appellee. 
Per  curiam.     Settled  between  the  parties. 
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CLANCEY  V.  THE  ST^TE. 

(Decided  June  13,  1912.) 

Appeal  from  Perry  Circuit  Court. 

Heard  before  Hon.  B.  M.  Miller. 

W.  L.  Pitts,  and  W.  T.  Hendon,  for  appellant.  R. 
C.  Bmckbll,  Attorney  General,  and  W.  L.  Martin,  As- 
sistant Attorney  General,  for  the  State. 

Per  curiam.  Dismissed  on  account  of  escape  of  ap- 
pellant. 


ENGLAND,  ET  AL.  v.  MOORE,  ET  AL. 

(Decided  June  13,  1912.) 

Appeai^  from  Perry  Circuit  Court. 

Heard  before  Hon.  B.  M.  Miller. 

London  &  Pitts,  and  W.  M.  Powlkbs,  for  appellant 
A.  D.  PlTTS,  and  Stewart  &  Stewart,  for  appellee. 

Per  curiam.  AflBrmed  for  want  of  assignment  of  er- 
ror. 


EX  PARTE  MCCARTY. 

(Decided  June  18,  1912.) 

Original  petition  in  Supreme  Court. 

Sprott  &  Brockaway,  and  J.  M.  Poster,  for  peti- 
tioner. R.  C.  Brickbll,  Attorney  General,  and  W.  L. 
Martin,  Assistant  Attorney  General,  for  the  State. 

McClellan,  J. — Writ  of  certiorari  denied. 


EX  PARTE  WHITE. 

(Decided  June  18,  1912.) 

Original  petition  in  Supreme  Court. 

Daniel  W.  Troy,  for  petitioner.*  R.  C.  Brickbll,  At- 
torney General,  and  W.  L.  Martin,  Assistant  Attorney 
General,  for  State. 

Per  curiam.    Petition  denied. 
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HANCHEY  V.  BRUNSON. 

(Decided  June  13,  1912.) 

Appeal  from  Coffee  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pbabcb. 

A.  G.  Sbay,  for  appellant.  J.  A.  Carnlby,  for  appel- 
lee. 

Per  curiam.  Dismissed  for  want  of  judgment  to  sup- 
port appeal. 


SMITH  V.  ROGERS,  ET  AL. 

(Decided  June  16,  1912.) 
Appbal  from  Bibb  Circuit  Court. 
Heard  before  Hon.  B.  M.  Miller. 
No  counsel  marked  for  either  party. 
Per  curiam.    Affirmed  on  certificate. 


SMITH  V.  SPRUCE  PINE  SAND  &  GRAVEL  CO., 

ET  AL. 

(Decided  June  27,  1912.) 

Appeal  from  Franklin  Chancery  Court. 
Heard  before  Hon.  W.  H.  Simpson. 
Williams  &  Jones,  for  appellant.     B.  H.  Sargent, 
for  appellee. 

Per  curiam.     Decree  affirmed. 


SOUTHERN  STATES  FIRE  &  CASUALTY  INS.  CO. 
V.  WHATLEY. 

(Decided  May  30,  1912.) 

Appeal  from  Jefferson  Chancery  Court. 

Heard  before  Hon.  A.  H.  Benners. 

Lamkin  &  Watts^  for  appellant.  Gordon  &  Edding- 
TON,  for  appellee. 

Mayfield,  J. — Affirmed  on  the  authority  of  So.  Si. 
F.  d  C.  I.  Co.  V.  Brannen,  178  Ala.  115;  58  South.  60. 
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SALMON  V.  SALMON,  ET  AL. 

(November  21,  1912.) 

Appeal  from  Tallapoosa  Chancery  Court. 
Heard  before  Hon.  W.  W.  Whiteside. 
Jas.  W.  Strothbr,  for  appellant.    No  counsel  marked 
for  appellee. 
Per  Curiam.    Appeal  dismissed. 


STOLLENWERCK,  ET  AL.  V.  MARKS,  ET  AL. 

(December  18,  1912.) 

Appeal  from  Montgomery  City  Court. 
Heard  before  Hon.  Gaston  Gunter. 
Ball  &  Samford,  for  appellants.     Marks  &  Sayrb 
and  J.  M.  Chilton^  for  appellee. 
Per  Curiam.    Appeal  dismissed. 


WELLS  AMUSEMENT  CO.  V.  WHEELER. 

(December  21,  1912.) 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  Chas.  W.  Ferguson. 

Tillman^  Bradley  &  Morrow  and  Frank  M.  Dom- 
INICK^  for  appellants.    W.  T.  Edwari>s,  for  appellee. 

Mayfibld^  J. — ^Affirmed  on  the  facts  under  the  auth- 
ority of  Cobb  V,  MaJme,  92  Ala.  630.    All  concur. 
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ACTS  CITED  OR  CONSTRUED. 

General. 

1872-3  p.  64.  Sloss-Sheffield  S.  &  I.  Co.  v.  Taff,  382. 

1884-5  p.  99.  Hull  v.  W.  &  T.  Hdw.  Co.,  538. 

1907     p.  2t).  (S.  S.)  The  State  v.  Lamar,  77. 

1907     p.  174.  The  State  v.  Lamar,  77. 

1907     p.  499.  The  State  v.  Lamar,  77. 

1909     p.  213.  Blake  v.  State,  407. 

1909     p.  305-20.     Jury  Commissioners  Morgan   Co.   v.   State,  412. 

1909     p.  308.  Jury  Commlsisouers  Morgan  County  v.  State,  412. 

1911     p.  176.  Standard  Oil  Co.  v.  State,  400. 

1911     p.  199.  Gouldlng  Fert.  Co.  v.  Blanchard,  298. 

1911     p.  200.  Blake  v.  State,  407. 

1911     p.  575.  Seay  v.  Graves,  131. 

Local. 

1911      p.     69.     Toone  v.   State,  70. 

1911     p.  371.     Ex  parte  Lower,  87. 

ADMINISTRATION  OF  ESTATES. 
1.  Removal  from  Probate  to  Chancery. 

Saitic;  Admiuiatration;  Removal;  Baveficiary. — ^Vhere  com- 
plainant was  the  leneflciary  under  the  will  she  was  authorized  to 
remove  the  administration  of  the  estate  from  the  probate  to  the 
chancery  court  if  application  had  not  been  filed  for  final  settle- 
ment, without  assigning  any  special  equity  therefor  (section  3,  Acts 
1911,  p.  575)  ;  and  it  is  immaterial  that  she  joined  herself  in  a 
representative  capacity  in  the  application  for  such  removal. — Seay 
V.  Graves,  131. 

Same;  Bill. — Where  the  administratrix,  with  the  will  annexed, 
sought  by  bill  to  recover  assets  alleged  to  belong  to  the  estate,  from 
testatrix's  surviving  husband,  and  the  bill  alleged  facts  entitling 
her  to  an  accounting  by  such  husband  as  agent  of  testatrix's  estate, 
and  to  discovery  of  assets  belonging  to  the  estate,  it  was  sufficient 
to  justify  a  removal  of  the  administration  from  the  probate  to  the 
chancery  court. — lb.  131. 

Same;  Bill;  Multifariousness. — A  bill  to  remove  an  adminis- 
tration from  the  probate  to  the  chancery  court,  and  seeking  to 
recover  assets,  and  an  accounting,  was  not  rendered  multifarious 
because  it  also  prayed  distribution  of  a  legacy,  which  was  essential 
to  a  complete  administration. — Ih.  181. 

Administratiou  of  Estates;  Rcnvuval  From  Probate  to  Chancery. 
— As  a  general  rule,  an  executor  or  an  administrator  cannot  remove 
an  administration  from  the  probate  to  the  chancery  court,  unless  it 
affirmatively  appears  that  the  probate  court  cannot  grant  adequate 
relief;  where  a  special  equity  exists,  or  where  the  complications  are 
so  great  that  the  probate  court  cannot  give  adequate  relief,  settle- 
ment of  an  estate  should  be  removed  to  the  chancery  court,  although 
the  personal  representative  has  been  cited  to  make  final  settlement 
or  to  show  cause  why  he  should  not  be  removed. — Sirope  r.  Swope, 
172. 

48—178 
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ADMrNISTRATION  OF  ESTATES.— Continued. 

Same. — Where  the  cross-complainant  was  administrator  in  three 
states  in  which  decedent  owned  property  and  owed  debts,  and  where 
it  appears  that  the  cross  complainant  is  the  guardian  of  decedent's 
children  as  well  as  administrator,  and  that  settlement  and  distribu- 
tion will  be  more  expeditiously  and  less  expensively  made  by  set- 
tlement of  the  whole  matter  in  one  cause,  a  cross-biil  setting  up 
such  facts  shows  such  complication  of  affairs  in  the  settlement  of  a 
decedent's  estate  as  to  give  equity  jurisdiction  fro  remove  the  admin- 
istration from  the  probate  to  the  chancery  court. — fb.  172. 

ADVERSE  POSSESSION. 

See  Ejectment. 

Adverse  Possession;  Elements;  Possession  Oriffinally  Permis- 
sive.— ^Where  adverse  possession  is  relied  on,  and  it  is  shown  that 
the  holding  was  originally  permissive,  claim  of  title  to  the  land 
by  such  permissive  holder  is  not  sufficient  to  change  the  nature 
of  his  possession,  unless  his  disclaimer  and  disavowal  of  the  title 
of  the  owner  was  brought  to  the  ow^ner*s  knowledge. — Lay  v.  Fuller, 
375. 

Same;  Color  of  Title;  Conveyance. — Where  a  defendant  sets 
up  the  adverse  possession  of  a  grantor,  evidence  of  the  conveyance 
is  admissible  in  ejectment  to  show  color  of  title,  extent  of  posses- 
sion and  improvement,  although  such  grantor  did  not  hold  ad- 
versely.— 76.  375. 

Adverse  Possession;  Hostility. — The  possession  of  land  by  a 
widow  from  1874,  the  date  of  the  death  of  her  husband  who  owned 
the  land,  until  1899,  is  presumed  to  have  been  subordinate,  and  not 
hostile  or  adverse  to  the  title  vested  In  the  children  as  heirs  of 
intestate;  dower  not  having  been  assigned  to  her  and  the  pecuniary 
status  of  the  estate  not  having  been  judicially  ascertained. — Sloss-8. 
S.  d  I.  Co.  V.  Taff,  382. 

Same;  Rights  of  Widow. — A  widow,  although  occupying  the 
land  out  of  which  she  was  entitled  to  have  dower  assigned,  or  a 
homestead  set  apart,  may  assert  an  adverse  claim  against  the  owner 
of  the  interest  in  excess  of  her  dower  or  homestead  rights. — lb.  382. 

AGRICrLTLRE. 

1.  Sale  of  Fertilizers. 

Agriculture;  Fertilizer;  Meal;  Offenses. — Construing  sections  45, 
6881  and  6887,  Code  1907,  it  is  held  that  it  is  no  offense  to  sell  cotton 
seed  ineal,  not  in  combination,  for  fertilizer  without  the  tax  tag  re- 
qulretl  to  be  attached  to  other  fertilizer,  such  tags  required  to  be 
attached  being  merely  the  guarantee  of  the  seller. — The  State  v. 
Laffiar,  77. 

2.  Registering  Fertilizer. 

Agriculture;  Fertilizer;  Request  to  Register;  Sufficiency. — 
Under  section  24,  Code  1907,  a  request  to  register  certain  brands 
of  fertilizer  was  not  sufficient  where  the  person  purporting  to  msLke 
it  was  neither  a  corporation  nor  a  partnership  entity,  but  merely  a 
branch  of  a  corporation  with  a  different  name  and  address,  and  its 
business  was  transacted  by  an  officer  or  employee  of  such  a  corpor- 
ation. Such  reciuest  was  also  insufficient  where  it  failed  to  state 
the  name  of  the  brand  of  the  fertilizer,  and  the  sources  from  which 
tlie  phosphoric  acid,  nitrogen  and  potash  were  derived,  although  it 
stateil  their  proiwrtions. — Gadsden  Pert.  Co.  v.  Wiles,  459. 
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ANTENUPTIAL  ARGEEMENTS. 
See  Husband  and  Wife,  §  2. 

ANIMALS. 

See  Certiorari. 

1.  Stock  Districts. 

Animals;  Stock  Law  District;  Jurisdictioti ;  Record. — Where 
tbc  record  showed  that  a  large  number  of  landowners  signed  a 
petition  which  was  filed  in  the  court  of  county  commissioners,  and 
that  a  sum  of  money  was  deposited  to  defray  the  expenses  of  the 
election,  and  recited  that  the  court  found  such  land  owners  to 
constitute  a  majority  of  the  freeholders  of  that  section,  and  ordered 
the  holding  of  an  election  to  ascertain  whether  stock  should  be 
prohibited  from  running  at  large  in  that  district,  these  facts  are 
sufficient  to  establish  the  jurisdiction  of  the  court  as  against  attack 
on  certiorari. — Cook  r.  Court  Co.  Com.  Walker  Co.,  394. 

APPEAL  AND  ERROR. 
1.  Harmless  Error. 

(a)  Evidence. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Where  facts  are 
admitted  by  a  defendant,  it  is  harmless  error  to  receive  evidence  of 
such  facts. — Ragland  v.  The  State,  59. 

Appeal  and  Error;  Harmless  Eror;  Evidence. — Where  a  de- 
fendant had  acquired  land  from  those  In  possession  without  title  the 
admission  of  evidence,  in  an  ejectment  suit,  that  defendant  had 
paid  money  for  their  deeds  was  not  harmless. — Lay  v.  Fuller,  375. 

Appeal  and  Error;  Evidence;  Prejudicial  Error. — It  is  not  prop- 
er to  exclude  competent  and  relevant  evidence,  and  its  exclusion 
cannot  be  justified  on  the  theory  of  error  without  injury. — Hender- 
son V.  P.  d  M.  Bank,  420. 

Same;  Harmless  Error;  Evidence. — The  admission  in  evidence 
of  certain  documents  which  were  immaterial,  and  could  not  have 
affected  the  decision  of  the  cause,  was  not  prejudicial  error. — Hall  v. 
Santangelo,  447. 

Same;  Evidence. — It  is  not  error  to  exclude  the  answer  of  a 
witness  where  such  witness  is  subsequently  permitted  to  testify  fully 
concerning  the  matters  Inquired  about. — L.  d  N.  R.  R.  Co.  v.  Dilburn, 
600. 

(b)  Pleadings. 

Appeql  and  Error;  Harmless  Error;  Pleadings. — Where  there 
was  evidence  to  support  sufficient  counts,  including  the  common 
counts  the  court's  finding  will  be  attributed  to  such  sufficient  counts, 
and  the  ruling  of  the  court  overruling  a  demurrer  to  an  unsupported 
count  was  harmless  to  defendant. — Shannon  v.  Lee,  463, 

Appeal  and  Error;  Harmless  Error;  Pleading. — Where  the  same 
defense  is  available  under  pleas  to  which  no  demurrer  was  sustained, 
it  was  harmless  error  to  sustain  demurrer  to  pleas  setting  up  the 
same  defense. — Empire  L.  Ins.  Co.  v.  Qee,  492. 

Same;  Harmless  Error;  Pleadings. — ^Where  other  pleas  remain 
in  the  record  forming  part  of  the  Issues  and  presenting  tfie  identical 
issues  attempted  to  be  raised  by  pleas  to  which  demurrer  was  sus- 
tained, the  sustaining  of  such  demurrer  was  harmless,  if  error. — 
L.  d  N.  R.  R.  Co.  V.  Dilburn,  600. 

Appeal  and  Error;  Harmless  Error;  Pleading. — The  sustaining 
of  a  demurrer  to  a  count  in  a  complaint  was  not  harmless  error 
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APPEAL  AND  EKROBr-^ontinued. 

where  the  evidence  to  sustain  snch  count  was  not  admissible  under 
the  remaining  count — Bicker  v.  City  of  Cullman,  6G2. 

(c)  Instructions. 

Appeal  and  Error;  Harmless  Error;  Instructions. — ^It  is  not 
reversible  error  to  give  a  charge  stating  a  general  proposition  of  law 
correctly,  for  if  misleading,  it  could  have  been  corrected  by  a 
counter  charge  which  should  have  been  requested  by  the  opposing 
party.— A.  G.  8.  R,  R.  Co.  v,  Smith,  613. 

Appeal  and  Error;  Harmless  Error;  Instructions. — Where  the 
action  was  for  damages  for  maintaining  a  nuisance  consisting  of  a 
sewage  septic  tank,  the  charge  that  the  mere  fact  that  odors  from 
the  tank  could  be  detected  at  times  from  plaintlflTs  residence,  would 
not  entitle  him  to  recover,  was  not  prejudicial  error  even  if  abstract. 
— Murkerson  v.  Adler,  622. 

2.  Clerical  Error. 

Appeal  and  Error;  Clerical  Error;  Correction. — Where  a  clerical 
error  has  occurred  in  the  computation  of  interest,  the  appellate  court 
will  under  section  2891,  Code  1907,  correct  the  error,  when  upon  the 
transcript  it  can  do  so,  and  as  corrected  will  affirm  the  decree. — 
So.  S.  F.  d  C.  I.  Co.  V.  Brannon,  115. 

3.  Theory  Below. 

Appeal  and  Error;  Review;  Theory  Below. — Where  the  petition 
did  not  count  on  that  theory  the  erroneous  overruling  of  demurrers 
to  petition  for  Intervention  cannot  be  sustained  on  the  theory  that 
petitioners  were  entitled  to  a  reasonable  fee  for  service  rendered 
respondent  under  section  3010,  Code  1907.— -If cO rate  r.  Tillery,  253. 

4.  Review. 

(a)  Findings  of  Court. 

Appeal  and  Error;  Review;  Finding. — ^The  finding  of  the  Chan- 
cellor confirming  the  Register's  report  on  sharply  conflicting  evidence 
will  not  be  disturbed  on  appeal. — Faulk  d  Co.  v.  Hobhie  Gro.  Co., 
254. 

Same;  Findings  of  Court;  Conclusiveness. — Where  the  court 
sits  without  a  jury  its  finding  on  the  conflicting  evidence  is  con- 
clusive on  appeal. — Shannon  v.  Lee,  4(53. 

Appeal  and  Error;  Review;  Finding  of  Court;  Presumption. — 
Where  a  cause  la  tried  by  the  court  without  the  intervention  of  a 
jury,  the  finding  of  the  court  has  the  same  presumption  of  verity  as 
that  accorded  to  a  verdict  of  the  jury. — Mower  v.  Shannon,  469. 

(b)  Questions  Necessary  of  Decision. 

Same;  Review;  Questions  Necessary  to  a  Decision. — Where  a 
case  must  be  reversed  on  the  record  proper,  there  is  no  necessity  for 
the  court  to  pass  upon  the  sufficiency  of  the  bill  of  exceptions,  or 
ui>on  the  sufficiency  of  Insistence  upon  assignments  of  error. — 
Bicker  v.  City  of  Cullman,  6G2. 

(c)  Sustaining  Assignments. 

Appeal  and  Error;  Review;  Demurrer. — Where  the  assignment 
of  error  is  as  to  the  overruling  of  plaintiff's  demurrer  to  defendant's 
plea,  and  the  plea  was  good  as  to  some  of  the  counts  of  the  com- 
plaint, the  assignment  is  not  sustained. — Hull  v.  W.  d  T.  Hdw.  Co.. 
538. 
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APPEAL  AND  ERROR— Con«ntted. 

(d)  Numbering  Charges. 

Appeal  and  Erwr;  Review;  Numbering  Charges, — The  failure  of 
a  party  requesting  Instructions  to  number  them  does  not  relieve  the 
appellate  court  of  the  duty  of  considering  them  if  assigned  for  error 
and  insisted  on;  it  being  proper  for  the  appellee  or  the  court  to 
number  them  for  the  purpose  of  reference. — C.  of  Qa.  Ry.  Co.  v. 
Stewart,  651. 

5.  Matters  Appealable. 

Appeal  and  Error;  Judgment;  Appealable;  Interlocutory  De- 
cree; Time. — Where  a  decree  is  rendered  on  demurrer  to  a  bill  it 
is  interlocutory  and  an  appeal  therefrom  must  be  taken  within 
thirty  days  from  the  rendition;  if  taken  after  that  time  it  will  be 
dismissed.— iSco«  v.  First  Nat:  Bank,  272. 

Same;  Denial  of  Motion  to  Strike. — No  appeal  lies  from  a 
decree  overruling  a  motion  to  strike  parts  of  a  bill,  although  included 
in  a  decree  on  demurrer  to  the  bill. — lb.  272. 

Appeal  and  Error;  Interlocutory  Order;  Taken  on  Final  Order. 
— %Vhere  no  appeal  is  taken  from  an  Interlocutory  order  on  de- 
murrers to  a  bill,  the  same  may  be  assigned  for  error  on  appeal  from 
a  final  order  dismissing  the  bill. — Walshe  v.  D wight  Mfg.  Co.,  310. 

6.  Decision  on. 

Appeal  and  Error;  Decision. — Where  the  case  below  Is  tried 
upon  an  agreed  statement  of  fact,  and  the  facts  as  agreed  do  not 
support  the  judgment  rendered,  the  appellant  court  will  render 
proper  Judgment  without  remandmeut. — Bassett  v.  Powell,  340. 

7.  Cross  Assignments. 

Appeal  and  Error;  Cross  Assignment;  Consent. — ^Where  no 
cross  appeal  was  taken,  a  cross  assignment  of  errors  cannot  be  con- 
sidered unless  consent  is  given  by  appellant  to  such  cross  assignment, 
or  there  is  a  joinder  in  error  by  appellant  on  such  cross  assignment. 
— II all  V.  Santangelo,  447. 

8.  Verdict;  Conclusiveness. 

Same;  Verdict;  Conclusiveness. — Where  the  verdict  Is  on  con- 
flicthig  evidence,  and  is  approved  by  the  trial  court,  it  will  not  be 
disturbed  on  appeal  unless  It  appears  that  a  palpable  wrong  has  been 
committed. — Empire  L.  Ins.  Co.  v.  Gee,  492. 

9.  Record. 

(a)  Matters  Presented. 

Appeal  and  Error;  Record;  Qu^tions  Presented. — Where  the 
record  shows  the  filing  of  demurrers  to  the  counts  of  the  com- 
plaint, but  fails  to  show  any  ruling  or  judgment  thereon,  the  court 
on  appeiil  cannot  pass  upon  the  sufficiency  of  the  counts,  and  must 
treat  them  as  not  having  been  demurred  to. — Prattville  C.  M.  Co.  v. 
McKinney,  554. 

10.  Presumptions  on. 

Same;  Presumption. — All  reasonable  Intendments  are  Indulged 
In  favor  of  the  ruling  of  the  trial  court  on  appeal. — Prattville  C.  M. 
Co.  V.  McKinney,  654. 

11.  Law  of  Case. 

Appeal  and  Error;  Law  of  Case. — The  rulings  made  on  a 
prior  appeal  constitute  the  law  of  the  case  unless  it  Is  the  judgment 
of  the  court  that  they  are  incorrect.— L.  d  N.  R.  R.  Co.  v.  Dilbum 
600. 
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ARREST. 

See  Homicide,  §  3. 

Arrest;  Authority;  Special  Officers, — If  the  person  who  re- 
quested deceased  to  arrest  defendant  was  not  a  general  deputy  or 
under  sheriff  with  authority  to  execute  all  the  duties  of  the  office 
of  sheriff,  but  was  merely  specially  deputized  for  the  particular 
purpose  of  arresting  defendant,  while  he  might  call  on  a  bystander 
for  help  in  a  personal  effort  to  execute  the  writ  or  command  the 
aid  of  the  posse  comitatus,  he  could  not  delegate  his  delegated 
authority,  so  as,  in  his  absence,  to  give  deceased  authority  to  make 
the  arrest.  — Lewis  v.  The  State,  26. 

Same;  Possession  of  Writ. — The  mere  possession  of  a  writ  con- 
fers no  authority  to  arrest;  the  possessor,  not  being  an  officer,  must 
have  received  authority  to  execute  it  from  some  officer  authorized 
to  appoint  a  special  deputy. — Ih.  26. 

Same;  Disarming  Prisoners. — An  officer  who  has  lawfully  ex- 
ercised an  authority  to  execute  an  arrest  may  lawfully  disarm  his 
prisoner. — /&.  26. 

ATTORNEY  AND  CLIENT. 

Attorney  and  Client;  Authority  Satisfaction  of  Judgment. — 
An  attorney  retained  to  collect  a  debt  by  suit  or  to  prosecute  a 
demand,  has  authority  to  receive  payment  of  the  judgment  when 
recovered,  and  until  defendant  has  notice  of  a  revocation  of  such 
authority,  he  will  be  entitled  to  credits  for  payments  made  \o  such 
an  attorney;  but  an  attorney  has  no  power  to  satisfy  a  judgment 
without  payment  in  full  in  money,  and  if  he  takes  less  than  the 
entire  amount,  or  receives  anything  else  than  money,  plaintiff  is 
not  hound  in  the  absence  of  special  authority  to  that  effect. — Hen- 
derson V.  P.  d  M.  Bank,  420. 

ATTORNEY'S   FEES. 

See  Custom  and  Usage:  Mortgages.  §  3. 

AUDITA  QUERELA. 

Audita  Querela;  Proceeding;  Judgment;  Vacation. — ^The  pro- 
ceeding to  supersede  the  enforcement  of  an  execution,  and  to  va- 
cate the  Judgment  on  which  it  is  founded  is  a  substitute  for  the  an- 
cient writ  of  audita  querela,  and  such  proceeding  will  generally 
lie  in  cases  in  which  the  writ  would  lie  at  common  law. — Henderson 
v.  P.  d  M.  Bank,  420. 

BANKRUPTCY. 

See  Fraudulent  Conveyances. 

Bankruptcy;  Fraudulent  Conveyance;  Power  of  Trustee. — ^A 
creditor  who  has  acquired  no  lien  on  the  property  is  not -entitled 
under  section  3383,  Code  1907,  to  have  a  trustee  in  bankruptcy,  as 
his  representative,  to  sue  to  annul  the  conveyance  as  a  fraud  upon 
hlni. — Cowan,  Trustee,  v.  Stagg,  144. 

Same. — It  is  the  duty  of  a  trustee  in  bankruptcy  to  represent 
the  unsecured  creditors,  and  he  cannot  sue  to  annul  a  conveyance 
as  in  fraud  of  a  creditor  having  a  lien  on  the  property  conveyed. — 
Ih.  144. 

Bankruptcy ;  Discharge;  Release  of  Ouarantor, — ^A  discharge  in 
bankruptcy  of  one  guarantor  did  not  release  his  co-debtors,  although 
tlo  creditor  failed  to  prove  his  claim  against  the  bankrupt  estate. — 
Gurlcy  v.  Robert tton.  326. 
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BILLS  OF  EXCEPTIONS. 
1.  EstabliBhment. 

Bill  of  Exceptiona;  Esiahlishment. — On  the  death  of  the  trial 
Judge  an  undated  stipulation  signed  only  by  the  solicitor  for  the 
state,  cannot  be  treated  as  a  sufficient  bill  of  exceptions  under  section 
3022,  Code  1907,  Qs  such  section  requires  that  in  the  event  the  Judge 
died  the  bill  of  exceptions  shall  be  established  as  in  the  case  where 
a  Judge  refuses  to  sign  it. — Graves,  et  ah  r.  The  State,  1. 

BROKERS. 

Brokers;  Contract;  Construction;  "Real  Estate  Broker,'' — An 
agreement  authorizing  plaintiff  to  sell  certain  land  belonging  to 
defendant  at  a  commission  of  50  cents  per  acre,  and  further  pro- 
viding that  If  "any  trade  be  made  within  twelve  months  with  par- 
ties brought  to"  defendant  by  plaintiff,  defendant  will  protect  plain- 
tiff In  his  commission,  contemplated  by  the  latter  provision  which 
is  quoted,  any  trade  which  might  result  from  negotiations  by  de- 
fendant with  the  party  brought  to  him  by  plaintiff,  although  not 
participated  in  by  plaintiff,  and  made  plaintiff  for  twelve  months  a 
real  estate  broker  in  the  strictest  sense;  that  is,  a  middleman, 
whose  office  is  to  bring  together  principals  with  the  understanding 
that  they  are  to  negotiate  with  each  other  and  trade  upon  mutually 
satisfactory  terms. — Shannon  v.  Lee,  463. 

CANCELLATION  OF  INSTRUMENTS. 

Cancellation  of  Instruments;  Remedy  at  Law, — ^A  bill  to  cancel 
and  rescind  a  contract  of  sale  is  not  rendered  objectionable  by  the 
fact  that  the  buyer  might  sue  at  law  for  breach  of  warranty  or  for 
deceit.— J.  A.  Fay  d  Co.  r.  Independent  L.  Co,,  166. 

Same;  Pleading;  Inadequate  Remedy. — A  bill  to  cancel  a  con- 
tract of  pale  for  fraud,  relying  upon  extrinsic  evidence  to  establish 
the  fraud,  and  negativing  an  adequate  legal  remedy,  states  a  ca.se 
for  e<iultable  relief.— /&.  166. 

CARRIERS. 
1.  Of  Passengers. 

(a)   Instructions. 

Carrier;  Injunt  to  Passenger;  Instr  net  ions. — Where  It  appeared 
that  the  passenger  had  gone  to  the  platform  or  steps  of  the  car  for 
the  purpose  of  alighting,  and  either  stepped  off  or  was  thrown  off 
while  the  car  was  in  motion,  a  charge  asserting  that  if  the  passen- 
ger's destination  was  a  flag  stop,  if  the  trainmen  stopped  the  train 
there  a  sufficient  length  of  time  for  the  passengers  to  get  on  and 
off,  and  if  plaintiff  failed  to  avail  himself  of  the  opportunity  to 
alight,  but  thereafter  when  the  trainmen  were  not  aware  of  his 
presence,  and  after  they  had  given  the  signal  to  start,  and  went  on 
the  platform  or  step  and  stepped  "thereupon"  the  Jury  should  find 
for  defendant,  predicated  contributory  negligence  on  a  condition 
which  did  not  show  such  negligence,  and  was  properly  denied. — So. 
Ry.  r.  Morgan,  590. 

fame.— A  charge  asserting  that  plaintiff  attempted  to  get  off 
the  train  while  in  motion,  after  being  warned  not  to  do  ao,  the 
Jury  should  find  for  defendant,  did  not  require  a  finding  that  the 
passenger's  act  in  this  regard  was  a  proximately  contributing  cause 
of  the  injury,  and  was  hence,  properly  refused. — 76.  590. 

Same, — Charges  asserting  that  it  is  negligence  as  a  matter  of 
law  to  alight  from  a  moving  train  at  right  angles  to  the  direction  in 
which  It  was  moving,  that  if  plaintiff  stepped  off  the  car  while  In 
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motion,  without  any  other  necessity  therefor  than  his  desire  to 
alight  at  that  point,  causing  injuries  which  could  liave  heen  avoided 
by  remaining  on  the  car,  he  was  guilty  of  negligence  defeating  recov- 
er>- ;  that  if  he  voluntarily  stepped  off  the  car  while  in  motion  he 
assumed  the  risk  of  alighting  safely,  and  could  not  recover,  and 
that  it  was  negligence  as  a  matter  of  law  for  an  old  man  not  accus- 
tomed to  getting  on  and  off  moving  trains,  to  alight  from  a  moving 
train  at  right  angles  to  the  direction  in  which  it  was  moving,  were 
properly  denied  because  not  hypothesizing  such  a  state  of  facts  and 
circumstances  as  would  authorize  the  legal  conclusion  that  plaintiff 
was  guilty  of  contributory  negligence  In  leaving  the  platform  or 
steps  of  the  car. — lb,  590. 

Same;  Conformity  to  Evidence. — ^Where  there  was  evidence 
tending  to  show  that  a  passenger  went  on  the  platform  or  steps  for 
thd  purpose  of  alighting,  and  was  thrown  off  by  a  sudden  jerk  or  jar, 
a  charge  asserting  that  as  a  matter  of  common  knowledge  jerks  and 
jars  ordinarily  attend  the  running  of  trains,  that  one  who  becomes  a 
passenger  does  so  with  this  knowledge,  and  assumes  the  risks  of 
ordinary  jerks  and  Jars,  and  cannot  recover  for  Injuries  therefrom, 
was  properly  refused  as  inapplicable  to  the  evidence;  a  passenger 
not  assuming  the  risk  of  injury  from  jerks  or  jars  negligently  per> 
mitted  or  occasioned  while  he  is  preparing  to  alight  or  is  in  the  act 
of  alighting.— /&.  590. 

Where  the  passenger's  evidence  tended  to  show  that  he  had 
gone  on  the  steps  of  the  car  for  the  purpose  of  alighting,  and  was 
thrown  off  by  a  sudden  starting  of  the  train,  a  charge  asserting  that 
if  plaintiff  was  standing  on  the  steps  of  the  car  while  in  motion, 
when  there  was  room  for  him  on  the  platform  or  In  the  car,  and  he 
was  thrown  from  the  steps  by  the  negligence  of  those  in  charge  of 
the  train,  when  he  would  not  have  been  so  thrown  if  he  had  been 
standing  on  the  platform  or  In  the  car.  was  inapplicable  under  the 
evidence,  and  did  not  entitle  defendant  to  a  verdict — lb.  590. 

Same. — Where  there  was  evidence  that  would  have  justified  the 
jury  in  finding  that  the  train  was  suddenly  started  while  plaintiff 
was  preparing  to  alight,  and  that  in  attempting  to  recover  his  equili- 
brium, he  involuntarily  stepped  from  the  car,  a  charge  that,  if  under 
the  conditions  specified  the  plaintiff  stepped  from  the  train  while  It 
was  moving  so  rapidly  as  to  cause  him  to  fall,  he  could  not  recover, 
did  not  require  the  finding  that  he  voluntarily  stepped  from  the 
train  and  was  hence,  properly  refused. — lb.  590. 

(b)   Alighting  and  Incidents. 

Carriers;  Passengers;  Place  of  Injury;  Evidence. — Evidence 
as  to  the  surroundings  at  the  place  of  injury  and  decedent*s 
familiarity  and  acquaintance  therewith,  or  lack  of  it,  was  admis- 
sible in  an  action  for  his  death  as  a  passenger. — L.  d  tf.  R.  R.  Co.  v. 
Dilhum,  600. 

Same;  Time  to  Alight;  Instructions. — ^Where  the  action  was 
for  the  death  of  a  passenger  while  attempting  to  alight,  a  charge 
that  the  carrier  was  lx)und  to  exercise  the  highest  degree  of  care, 
diligence  and  skill  exercised  by  those  engaged  in  the  carriage  of 
passengers  by  railroad,  and  that,  if  decedent  was  a  passenger  on 
defendant's  train,  and  while  such  a  passenger,  lost  bis  life  as  a 
direct  and  proximate  consequence  of  defendant's  failure  to  exercise 
the  care  and  diligence  required  by  law,  the  jury  should  find  for 
plaintiff,  unless  decedent  was  guilty  of  negligence  contributing  to 
his  death,  the  burden  of  proof  of  which  was  on  defendant ;  and  that 
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the  mere  fact  that  decedent  uudertook  to  alight  from  the  train 
while  in  motion  would  not  constitute  contributory  negligence  unless 
the  Jury  was  reasonably  satisfied  from  the  evidence  that  the  risk 
was  such  that  a  man  of  ordinary  care  and  prudence  would  not 
have  undertaken  it  under  the  circumstances,  was  proper. — lb,  600. 

Same. — ^Where  the  passenger  was  killed  while  alighting  after 
the  train  had  started  to  leave  his  point  of  destination,  requests  to 
charge  as  to  his  contributory  negligence  which  failed  to  hypothesize 
knowledge  on  his  part  that  he  had  arrived  at  his  destination,  or  that 
the  train  liad  stopped  there,  or  that  he  was  notified  of  the  train's 
arrival,  or  which  failed  to  hypothesize  that  such  negligence,  if  any, 
was  the  proximate  cause  of  his  death,  etc.,  were  properly  refused. 

Same. — Where  the  question  of  the  contributory  negligence  of 
a  passenger  killed  while  attempting  to  alight  from  a  moving  train  at 
his  destination,  was  for  the  jury  under  the  facts  hypothesized, 
charges  asserting  that  if  the  facts  were  found,  he  was  guilty  of 
negligence  as  a  matter  of  law,  were  properly  refused. — lb.  600. 

Same;  Destination;  Alightinff;  Care  Required. — ^Where  a  train 
has  reached  a  passenger's  destination  those  in  charge  of  the  train 
must  exercise  the  highest  degree  of  practical  care  to  afford  the  pas- 
senger sufficient  time  and  opportunity  to  alight,  and  if  the  usual 
sufficient  time  is  not  given,  and  the  passenger  is  compelled  to  go 
on  to  the  next  station,  or  if  a  sudden  start  is  made  while  he  Is  in 
the  act  of  alighting,  and  Injury  occurs,  the  carrier  becomes  liable. 
—76.  600. 

Same. — ^The  carrier's  agent  or  servant  in  charge  of  passenger 
trains  are  bound  to  presume  that  there  may  be  persons  in  the  cars 
desiring  to  alight,  and  unless  they  know  that  there  is  no  such 
pasFenger,  they  are  under  duty  not  to  start  the  train  until  they 
have  given  sufficient  time  to  allow  such  passengers  to  alight;  and 
they  are  not  entitled,  after  waiting  a  reasonable  time,  to  start  the 
train  without  using  reasonable  care  to  ascertain  if  there  are  passen- 
gers in  the  act  of  alighting;  if  a  reasonable  time  has  been  given, 
however,  those  In  charge  of  the  train  are  not  required  to  know 
that  all  persons  intending  to  stop  at  that  station  have  alighted  in 
safety.— 76.  600. 

Same. — Where  an  infirm  i)assenger  over  sixty  years  of  age, 
and  encumbered  with  bundles,  attempted  to  alight  at  his  destination 
after  the  train  had  started  to  leave  the  station  and  against  the  pro- 
test of  the  flagman,  who  testified  that  he  requestetl  the  decedent  not 
to  step  off  until  the  train  could  be  stopped,  the  carrier  was  entitled 
to  have  the  Jury  instructed  that  if  the  passenger  stepped  from  the 
car  while  it  was  in  motion  and  against  the  protest  of  a  flagman, 
acting  within  the  scope  of  his  authority,  who  offered  to  stop  the 
train  to  let  decedent  get  off,  but  notwithstanding  this  decedent 
stepped  off,  decedent  assumed  all  the  risk  of  alighting  safely,  and 
defendant  was  not  liable. — 7&.  600, 

2.  Goods. 

(a)  Claim  of  Damage. 

Carriers:  Freight;  Claim  for  Damages;  Stipulations  for  Notiee. 
-—Section  4297,  Code  1907,  does  not  require  that  the  contract  or  bill  of 
lading  itself  shall  contain  the  statement  that  the  event  is  peculiarly 
within  the  knowledge  of  the  party  required  to  give  the  notice,  but 
merely  that  the  prohibition  contained  in  the  statute  .shall  not  pre- 
vent such  stipulation  if,  as  a  matter  of  fact,  the  event  is  peculiarly 
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within  the  knowledge  of  the  party  required  to  give  the  notice :  and  a 
plea  setting  up  such  a  contract  should  allege  (as  a  matter  of  fact 
to  be  proven)  that  the  event  was  peculiarly  within  the  knowledge  of 
such  party.  The  contract  is  not  rendered  void  for  failure  to  state 
that  fact  in  words.— .V.  O.  d  8t.  L.  Ry.  v.  Hinds,  657. 

CERTIORARI. 
See  Animals,  §  1. 

Certiorari;  Returns;  Surplusage. — While  the  court  has  the 
power  to  strike  Irrelevant  parts  of  a  return  to  certiorari,  the  better 
practice  is  to  disregard  such  matters  as  surplusage,  and  the  refusal 
qf  the  court  to  strike  on  motion  cannot  be  made  the  subject  of 
complaint  by  petition.— Coo fc  r.  Court  Co.  Com.  Walker  Co.,  394. 

Same;  Return;  Jurisdiction. — Where  the  transcript  of  the  re- 
turn to  certiorari  shows  jurisdiction  in  the  inferior  tribunal,  the 
revisory  court  will  not  quash  Its  proceedings  for  mere  Irregularity 
or  defect.— 76.  394. 

Same;  Effect. — ^The  record  as  returned  by  an  inferior  court 
upon  certiorari  imports  absolute  verity,  and  is  conclusive  on  the 
matter  of  that  tribunal's  jurisdiction,  for  if  jurisdictional  facts  do  not 
appear  they  cannot  be  supplied  by  mere  gratuitous  assertions  In 
the  return  or  by  parol. — 76.  394. 

Same;  Irregularity. — When  the  return  to  a  certiorari  is  merely 
Irregular  or  Informal,  a  further  return  should  be  caused  to  be  made, 
or  an  amendment  required,  rather  than  the  writ  or  petition  be  dis- 
missed.—7?^  394. 

Same. — A  return  to  a  writ  of  certiorari  when  irregular  or  In- 
.  formal  may  be  corrected  on  the  motion  of  either  party  or  by  the 
court  upon  Its  own  motion,  and  a  demurrer  thereto  Is  Improper. — 76. 
394. 

Same. — The  return  to  a  writ  of  certiorari  should  consist  of  a 
full  transcript  of  the  record  or  proceeding  sought  to  be  reviewed, 
and  should  contain  all  papers  responsive  to  the  writ. — Ih.  394. 

Same:  Office. — The  principal  office  of  the  common  law  writ  of 
certiorari  is  to  control  the  action  of  an  Inferior  tribunal  and  keep 
it  within  its  jurisdiction.- 76.  394. 

CHARGE  OF  COT'HT. 

In  particular  actions  and  crimes,  see  that  title. 

1.  Invading  Jury's  Province. 

Same;  Invading  Province  of  Jury. — Where  the  evidence  was  in 
conflict  as  to  the  i>ositioii  of  the  participants,  the  defendant  asserting 
that  he  was  in  a  crib  when  he  fired  the  fatal  shot,  and  the  state 
contending  that  both  participants  were  outside  at  the  door,  charges 
directing  an  acquittal  if  defendant  was  free  from  fault  in  bringing 
on  the  difficulty,  and  had,  under  the  circumstances,  reasonable  cause 
to  1  elieve  that  he  was  in  imminent  danger,  and  that  the  first  shot 
killed  deceased,  assumed  that  defendant  was  against  the  wall  and 
under  no  duty  to  retreat,  and  consequently  invaded  the  province  of 
the  jury.— McOhee  v.  The  State.  4. 

Charge  of  Court;  Absence  of  Evidence. — ^The  court  is  not  re- 
quired to  give  charges  asserting  that  there  la  no  evidence  of  a 
certain  matter. — Lewis  v.  The  State.  26. 

2.  Argumentative. 

Same:  Avf.unimtative. — A  charge  that  the  jury  are  to  try  cases 
according  to  the  law  and  the  evideiM-e.  and  not  accordhic  to  their 
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opinion  as  to  whether  public  peace  and  good  order  would  be  promoted 
by  a  conviction  of  defendant,  Is  a  mere  argument  and  properly 
refused. — McOhce  v.  The  State,  4. 

Same. — Charges  asserting  that  it  is  better  that  the  guilty  go 
unpunished  than  that  the  innocent  suffer,  are  pure  arguments  stating 
no  legal  principle. — Jh,  4. 

Same;  Argumentative. — A  charge  asserting  that  the  law  does 
not  desire  to  punish  persons  only  reasonably  guilty,  but  only  those 
who  are  guilty  to  a  moral  certainty,  was  a  mere  argument  and 
properly  refused. — SauJsberry  v.  The  State,  16. 

Same. — A  charge  that  the  Jury  was  not  called  on  to  avenge 
the  murder  of  deceased,  and  that  before  a  verdict  of  guilty  would 
be  authorized,  they  must  believe  from  the  evidence  beyond  a 
reasonable  doubt  and  to  a  moral  certainty  that  defendant  was 
guilty,  was  a  mere  argument  and  properly  refused. — 76.  10. 

3.  Reasonable  Doubt. 

Charge  of  Court;  Reasonable  DouM. — Although  a  defendant  has 
the  burden  of  proving  his  plea  of  self-defense,  he  is  entitled  to  an 
instruction  that  he  should  be  acquitted  if  the  evidence  raised  a  rea- 
sonable doubt  as  to  whether  he  acted  in  self-defense. — McOhee  v. 
The  State,  4. 

Same. — ^Where  a  charge  on  reasonable  doubt  as  to  self-defense 
fails  to  set  out  the  constituent  element  of  self-defense,  it  is  properly 
refused. — 7  ft.  4, 

Same. — A  charge  asserting  that  if  there  are  two  reasonable  con- 
structions which  can  be  given  to  the  facts  proven,  the  Jury  should 
adopt  the  one  favorable  to  defendant,  may  be  properly  refused  as 
argumentative. — Ih.  4. 

Charge  of  Court;  Reasonable  Doubt. — A  charge  asserting  that 
if  any  Juror  felt  the  desire  for  more  testimony  "to  prove  to  find 
the  guilt"  beyond  a  reasonable  doubt  they  should  acquit,  was  both 
confusing  and  misleading  in  its  terms,  and  properly  refused. — Sauls- 
berry  r.  The  State,  10. 

Same. — The  charge  that  the  Jury  might  consider  the  facts  that 
a  witness  introduced  by  the  state  had  1  een  convicted  of  forgery,  and 
if,  after  considering  all  the  evidence,  the  jury  had  a  reasonable 
doubt  of  defendant's  guilt,  growing  out  of  the  testimony  of  such 
witness,  they  might  acquit,  was  properly  refused  as.  independent  of 
any  such  testimony,  the  Jury  might  have  been  convinced  beyond  a 
reasonable  doubt  of  defendant's  guilt. — lb.  10. 

Same. — A  charge  that  defendart  was  presumed  to  t^e  innocent 
until  proved  guilty  leyond  a  reasonable  doubt,  ard  that  the  evi- 
dence authorizing  the  conviction  should  not  be  a  mere  preponder- 
ance of  proliability.  but  should  be  so  strong  and  convincing,  etc., 
was  properly  refused  as  requiring  a  too  high  degree  of  proof. — lb, 
10. 

Charge  of  Court;  Presumption  of  Innocenee. — A  defendant  is 
entitled  to  have  the  court  instruct  the  Jnry  that  a  defendant  enters 
the  trial  with  a  presumption  of  Innocence,  and  that  this  Is  a  fact  in 
the  case  which  must  be  considered  with  all  the  evidence,  and  should 
not  1)0  disregarded. — 76.  16. 

4.  Misleading  and  Confusing. 

Same;  Confusing  or  Misleading. — A  charge  as.serting  that  in 
order  to  convict  upon  clrcnmstantial  evidence,  it  was  necessary  not 
only  that  all  the  circumstances  concur  to  show  that  defendant  com- 
mitted a  crime,  but  that  they  should  be  inconsistent  with  any  other 
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conclusion,  and  that  It  was  not  sufficient  tliat  the  circumstances 
proved  "coincide  with,  and  therefore  probable,  the  hypothesis  sought 
to  be  established,"  but  that  they  must  exclude  to  a  moral  certainty 
every  hyi)othesis  but  that  of  guilt,  is  confusing  and  misleading  and 
properly  refused. — Saulsberry  v.  The  State,  16. 

Same. — ^A  charge  asserting  that  if  the  Jury  are  in  such  a  state 
of  doubt  and  uncertainty  that  they  could  not  say  who  killed  de- 
ceased, they  should  acquit,  was  properly  refused  as  being  misleading 
in  its  tendencies;  the  question  being  not  who  killed  deceased,  but 
whether  or  not  defendant  was  guilty  or  innocent,  as  there  was  an 
issue  of  conspiracy  between  defendant  and  an  accomplice  as  shown 
by  the  evidence. — Ih.  16. 

Charge  of  Court;  Misleading  Instructions. — Where  the  court 
had  given  instructions  that  a  plaintiff  could  not  recover  if  he  was 
guilty  of  contributory  negligence,  the  giving  of  an  instruction  that  if 
the  jury  was  reasonably  satisfied  from  the  evidence  that  either  the 
1st  or  3rd  count  of  the  complaint  was  true,  plaintiff's  case  was  made 
out,  was  not  error  as  tending  to  mislead  the  jury  to  believe  that  in 
that  case,  plaintiff  was  entitled  to  recover  without  reference  to  the 
question  of  contributory  negligence. — Little  Cahaha  Coal  Co,  v.  Gil- 
bert, 515. 

Same. — A  charge  asserting  that  a  plaintiff  is  presumed  to  know 
the  result  of  natural  laws  and  dangers,  and  that  unsupported  rock 
was  liable  to  fall,  was  properly  refused  because  tending  to  mislead 
the  jury  to  believe  that  as  a  matter  of  law  plaintiff  was  presumed 
to  know  that  the  rock  which  fell  on  him  was  liable  to  fall,  whereas, 
under  the  evidence,  it  was  a  question  for  the  jury. — Ih.  515. 

Charge  of  Court;  Confusing  or  Misleading. — ^Where  the  evidence 
was  conflicting  as  to  whether  a  servant  had  been  warned  of  the  dan- 
ger of  a  protruding  set  screw  on  a  revolving  shaft,  and  as  to  whether 
he  had  been  ordered  to  clean  the  machinery  while  in  motion,  a  charge 
asserting  that  although  the  jury  might  believe  that  the  master  was 
guilty  of  negligence  in  failing  to  instruct  .the  servant,  yet  if  he  was 
only  instructed  to  clean  the  machinery  without  being  instructed  to 
clean  it  while  in  motion,  and  he  attempted  to  clean  it  while  in 
motion,  and  was  thereby  injured,  when  he  could  have  waited  until 
it  stopped,  judgment  should  be  for  defendant  is  properly  refused 
ns  confusing  and  misleading. — PrattriUe  C.  M.  Co.  v.  McKinney,  554. 

.").  Credibility  of  Witnesses. 

Same;  Credibility  of  Witnesses. — A  charge  asserting  that  If  any 
material  part  of  the  testimony  of  any  witness  for  the  state  was 
willfully  false,  it  was  the  duty  of  the  jury  to  disregard  such  testi- 
mony, was  properly  refused;  while  the  jury  may  disregard  entirely 
the  testimony  of  such  a  witness,  it  is  not  their  duty  to  disregard 
all  the  testimony  of  the  witness,  when  only  a  part  is  shown  to  be 
willfully  fti]fie.—Saulsberry  v.  The  State,  16. 

Same;  Credibility  of  Witnesses. — However  thoroughly  a  witness 
may  be  impeached  his  credibility  at  last  is  for  the  jury,  and  it  is 
improper  to  charge  the  jury  to  disregard  his  testimony,  if  reason- 
ably satisfied  that  he  has  been  successfully  impeached. — Lay  v. 
Fuller,  375. 

6.  Comments  on  Evidence. 

Charge  of  Court;  Comment  on  Evidence, — ^Where  plaintiff's 
heirship  was  an  issue  and  several  witnesses  testified  to  plaintiff's 
relationship  to  the  previous  owner,  a  charge  that  the  only  evidence 
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as  to  plaintifTs  heirship  was  that  of  one  witness,  is  an  improper 
comment  on  the  evidence. — Lckp  v.  Fuller,  375. 

7.  Covered  by  Those  Given. 

Charge  of  Court;  Covered  hy  Those  Given, — The  court  is  not  re- 
quired to  give  requested  charges  substantially  covered  by  requested 
charges  given. — Empire  L.  Ins.  Co.  v.  Gee,  492. 

Same;  Covered  hy  Those  Oiven. — The  court  will  not  be  put  In 
error  for  refusing  instructions  substantially  covered  by  requested 
instructions  given. — Little  Cahaha  C.  Co.  v.  Gilbert,  515. 

Charge  of  Court;  Covered  by  Those  Given. — It  was  not  error 
to  refuse  instructions  substantially  covered  by  written  charges  given. 
—So.  Ry.  Co.  v.  Morgan,  590. 

Charge  of  Court;  Covered  by  Those  Given. — A  charge  which  is 
substantially  covered  by  a  written  charge  given  may  be  refused 
without  erorr. — Murkerson  v.  Adler,  622. 

8.  Ignoring  Issues  and  Evidence. 

Same;  Ignoring  Issues. — A  charge  asserting  that  if  the  Jury 
believe  from  the  evidence  that  plaintiff  had  escaped  from  danger, 
and  then  voluntarily  went  back  near  where  a  rock  had  fallen,  with- 
out a  light  and  without  taking  any  precautions  or  making  any 
inspection  to  see  whether  he  was  going  into  danger,  he  voluntarily 
assumed  the  risk  and  could  not  recover,  Ignored  the  question  of  neg- 
ligence vel  non  of  plaintiff's  conduct  hypothesized  in  the  charge,  and 
also  singled  out  and  gave  undue  prominence  to  that  part  of  the 
evidence,  and  was  hence,  properly  refused. — Little  Cahaba  Coal  Co. 
V.  Gilbert,  515. 

Charge  of  Court;  Ignoring  Issues. — Where  the  action  was  by 
an  employee  from  the  falling  of  a  defective  crane  operated  by  a 
negligent  craneman,  a  charge  Instructing  a  finding  for  defendant  if 
the  craneman  did  not  discover  the  defect  in  time  to  have  prevented 
the  accident,  although  correct,  as  related  to  counts  of  the  complaint 
alleging  a  defect  in  the  crane,  was  erroneous,  In  that  it  took  from 
the  consideration  of  the  Jury  other  counts  supported  by  same  evi- 
dence, and  basing  the  right  of  recovery  alone  on  the  negligence  of 
the  craneman  as  the  superintendent. — Gardner  v.  B'ham  M.  d  F.  Co., 
571. 

9.  Curing  Erorr  in  Giving. 

Same;  Error  Cured  by  Instructions. — Where  the  court  charged 
that  though  a  mine  foreman  may  have  told  the  miner  to  place  collars 
ten  feet  apart  and  plaintiff  relied  on  such  assurance,  yet  If  plaintiff 
thereafter  was  warned  by  falling  rock  or  otherwise,  that  the  roof 
was  dangerous  at  the  place  where  he  was  Injured,  and  he  remained 
there  or  dangerously  near  an  obviously  dangerous  place  for  an  unrea- 
sonable length  of  time  after  such  warning,  then  the  Jury  could  not 
find  for  plaintiff,  a  further  charge  that  a  master  and  servant  did 
not  stand  on  an  equal  footing,  even  when  they  had  equal  knowledge 
of  the  danger,  but  that,  the  position  of  the  servant  being  one  of 
subordination  to  master,  the  servant  was  entitled  to  rely  on  the 
master's  superior  knowledge  and  skill,  and  was  not  entirely  free 
to  act  on  his  own  suspicion  of  danger,  was  not  error. — Little  Cahaba 
Coal  Co.  V.  Gilbert,  515. 

10.  Assuming  Law  or  Facts. 

Same;  Assumption  of  Law. — A  charge  assuming  as  a  matter 
of  law  that  it  was  dangerous  to  clean  machinery  while  in  motion  was 
improper. — PrattviUe  C.  M.  Co.  v.  McKinney,  554. 
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Same;  Assuming  Facts. — Charges  assuming  as  true  that  which 
is  disputed,  and  that  there  was  no  evidence  of  disputed  facts,  are 
improper. — lb.  554. 

11.  Applicability  to  Issues  and  Evidence. 

Same;  Applicability  to  Pleading.— Ghsirges  tending  to  limit  the 
recovery  to  part  only  of  the  counts  in  the  complaint,  are  properly 
refused. — Pratville  C.  M.  Co.  v.  McKinney,  554. 

Same;  Applicability  to  Evidence. — Charges  are  properly  refused 
which  ignore  issues  raised  by  the  evidence. — ib.  554. 

12.  Directing  Verdict. 

Trial;  Directing  Verdict. — Where  a  count  contained  an  aver- 
ment that  defendants  were  in  control  of  and  put  in  operation  the 
tank  conu)lained  of,  and  there  was  no  proof  to  sustain  such  an  aver- 
ment, the  conrt  properly  directed  a  verdict  for  defendant  as  to  that 
count. — Murkerson  v.  Adler,  et  al.j  622. 
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COLLATERAL  ATTACK. 

See  Executors  and  Administrators ;  Partition ;  Judgment. 
CONTRACTS. 

See  Sales. 

1.  Rescission. 

Contracts;  Rescission;  Fraud, — One  who  desires  to  rescind  a 
contract  on  the  ground  of  fraud  must  act  with  promptness  on  the 
discovery  of  the  fraud,  and  use  all  reasonable  diligence  to  disaffirm 
the  contract.— »Vo.  8.  F.  d  C.  1.  Co.  v.  DeLong,  110. 

2.  Validity. 

Contract;  Fraud;  Invalidity, — Where  a  contract  is  inyalid  be- 
cause of  fraudulent  representation,  it  is  wholly  void  and  no  part  of  it 
is  binding  upon  the  party  defrauded. — J.  A.  Fay  d  E,  Co.  v.  Inde- 
pendent L,  Co.,  166. 

CORPORATIONS. 

1.  Rescission  of  Sale  of  Stock  for  Fraud. 

Corporations ;  Sale  of  Stock;  Fraud;  Burden  of  Proof. — One 
who  sues  to  rescind  a  purchase  of  corporate  stock  l)ecau8e  of  mis- 
representations inducing  the  purchase,  must  carry  the  burden  of 
proving  false  representations  as  to  material  facts,  and  a  reliance 
thereon,  and  mere  expressions  of  opinions  are  insufficient. — 8o.  8. 
F,  d  C,  I,  Co.  V.  DeLong,  110. 

Same:  IJvidence. — The  evidence  examined  and  held  not  to  jus- 
tifv    a    finding   of   the    fraudulent    misrepresentations   charged. — lb. 

no. 

Same;  RcHCission. — The  facts  state<l,  and  it  is  held  that  com- 
plainant is  not  entitled  to  rescind  the  contract  for  the  purchase  of 
the  capital  stock  because  of  his  failure  to  act  with  promptness  on 
a  discovery  of  the  fraud. — 76.  110. 

2.  Liability  of  Promoter. 

Corporation;  Promoters;  Liability. — ^The  relation  of  the  pro- 
moter of  a  corporation  to  the  company  and  its  stock  holders  is  of 
a  fiduciary  character  calling  for  the  utmost  good  faith,  and  the 
promoter  will  not  be  permitted  to  take  secret  profits  in  the  form 
of  stock  or  otherwise. — Moore,  et  al.  v.  Warrior  C,  d  L.  Co.,  234. 

Same. — Failure  of  the  promoter  of  a  corporation  to  disclose  hia 
interest  antagonistic  to  that  of  the  corporation,  is  a  fraud. — lb.  234. 

Same. — A  bill  may  be  maintained  by  a  corporation  against  a 
promoter  for  an  accounting  for  secret  profits  derived  by  him,  with- 
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out  rescinding  or  setting  aside  the  transaction,  or  by  the  stockhold- 
ers where,  on  account  of  the  promoter  being  in  control,  redress  can- 
not be  had  through  the  corporation. — Ih,  234. 

Same. — ^Where  the  scheme  proposed  by  the  promoter  of  a 
corporation  to  the  prospective  stockholders,  was  to  organize  a  cor- 
poration, issue  shares  of  stock  for  money  paid  in  at  par,  and  with 
this  money  acquire  small  tracts  of  coal  land,  and  hold  them  as  one 
tract,  thus  increasing  their  value,  a  bill  to  require  the  promoter  to 
account  for  his  fraud  for  failure  to  carry  out  the  scheme,  is  not 
wanting  in  equity,  although  the  land  conveyed  to  the  corporation 
was  sold  to  it  at  a  fair  price  and  was  worth  the  par  value  of  the 
capital  stock  as  the  shareholders  were  entitled  to  have  the  scheme 
carried  out,  especially  when  the  bill  seeks  the  cancellation  of  shares 
of  stock  fraudulently  issued,  and  an  accounting  of  money  fraudu- 
lently misappropriated. — lb,  234. 

CONSTITUTION  CITED  OR  CONSTRUED. 

23.  Toone  v.  State,  70. 

45.  The  State  v.  Lamar,  77. 

95.  Goulding  Fert.  Co.  v.  Blanchard,  298. 

102.  Story  v.  State,  98. 

106.  Ex  parte  Lower,  87. 

182.  Story  v.  State,  98. 

211.  Toone  v.   State,  70. 

CONSTITUTIONAL  LAW. 

See  Statutes. 

1.  Vested  Rights. 

Constitutional  Law;  Vested  Rights;  Repeal. — ^The  Legislature 
has  full  power  to  take  away  by  statute  rights  which  have  been  con- 
ferred by  statute,  when  not  vested. — Blake  v.  State  ex  rel.  Qoing, 
407. 

CRIMINAL  LAW. 
For  crimes  of  a  particular  character  see  that  title. 

1.  Severance. 

Criminal  Law;  Severance;  Waiver. — Where  the  record  does  not 
show  that  any  action  was  taken  on  a  motion  made  by  a  defendant 
for  a  severance,  it  will  be  presumed  on  appeal  that  the  same  was 
waived. — Graves,  et  al.  v.  The  State,  1. 

2.  Venue. 

Same;  Venue;  Evidence. — The  venue  is  sufficiently  proven  by 
the  testimony  of  the  witness  who,  after  detailing  the  facts  of  the 
killing,  stated  "this  was  all  In  Lawrence  County,  Alabama." — McOhee 
V.  The  State,  4. 

Criminal  Law;  Venue.— Where  defendant  was  tried  at  the  county 
Beat  of  a  certain  county,  the  testimony  of  the  witness  that  the 
deceased  "was  killed  in  this  county  and  state"  is  sufficient  proof  of 
venue. — Ragland  v.  The  State,  59. 

3.  Insanity. 

CHminal  Law;  Insanity;  Burden  of  Proof.— The  statute  impos- 
ing upon  a  defendant  the  burden  of  proving  the  defense  of  insanity 
is  constitutional. — McOhee  v.  The  State,  4. 

44—178 
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CUSTOM  AND-  USAGE. 

Custom  and  Usage;  Attomey^s  Fee. — ^Where  services  of  the 
same  general  character  aud  extent  are  of  such  frequent  recurrence 
among  the  legal  profession  that  a  certain  basis  for  estimation  is 
ciistomarj',  evidence  of  such  custom  becomes  admissible  to  show 
what  is  a  reasonable  attorney's  fee. — Faulk  d  Co,  v.  Uohbie  Gro, 
Co,,  254. 

di:atii. 

1.  Right  of  Action  For. 

Death;  Right  of  Action;  Injury  to  Servant. — Under  section  3912, 
Code  1907,  no  one  save  the  administrator  can  maintain  an  action  for 
the  death  of  a  servant  resulting  from  injuries  received  while 
engaged  in  his  employment.— -i7«?/  v.  W.  d  T.  Hdw.  Co,,  538. 

iiame;  Successive  Actions. — Construing  sections  2485,  2486,  and 
3912,  Code  1907,  it  is  held  that  as  the  purpose  of  section  2485  was 
merely  to  extend  the  right  already  lodged  in  the  personal 
representative,  to  the  parents,  a  parent  who  had  recovered  under  that 
section  cannot  recover  as  the  personal  representative  under  the  Em- 
ployer's Liability  Act  although  the  damages  under  section  2485  are 
punitive,  and  those  under  the  Employers'  Liability  Act  compensatory. 
— /5.  538. 

2.  Damages. 

Death;  Damages;  Instruction. — A  charge  asserting  that  if  on 
all  the  evidence  the  jury  should  determine  to  award  plaintiff  dam- 
ages, they  could  not  in  estimating  the  amount  consider  the  pecuniary 
value  of  decedent's  life,  hut  could  only  award  damages  by  way  of 
punishment  to  defendant,  and  if  the  jury  believed  that  damages  in 
a  small  amount  would  be  sufficient  punishment  for  the  act,  omission 
or  negligence  of  defendant's  engineer,  it  would  be  unjust  to  award 
damage  in  a  large  amount  was  proi>erly  refused  as  misleading. — 
C.  of  Oa.  Ry.  Co.  v.  Stewart,  a51. 

DEEDS. 

1.  Execution  and  Alteration. 

Deeds;  Forgery;  Burden  of  Proof. — Where  the  suit  was  to 
quiet  title  aud  the  respondent  attempted  to  show  title  through  a 
deed  from  a  former  owner  and  plaintiff  filed  an  affidavit  that  the 
deed  was  a  forgery  to  the  best  of  his  knowledge  and  belief,  as 
provided  by  section  3374.  Code  1907,  the  burden  was  placed  on  the 
respondent  of  proving  the  due  execution  of  tlie  deed. — Dunson  i?. 
Heun,  152. 

Same;  E.recution;  Alteration, — The  evidence  in  this  case  exam- 
ined and  held  to  sustain  a  finding  that  a  deed  under  which  the 
respondent  claimed  title  was  falsely  altered  after  its  delivery,  the 
grantee's  name  being  erased  and  another  substituted,  and  that  the 
deed  was  therefore  void. — 76.  152. 

2.  Validity. 

Deeds;  Validity;  Reservation. — A  valid  conveyance  of  land  is 
not  rendere<l  invalid  because  of  the  uncertainty  of  a  reservation. — 
Cantrcll  r.  Cantrell,  273. 

DESCENT  AND  DISTRIBUTION. 

1.  Liability  of  Heir  for  Debt  of  Ancestor. 

Descent  and  Distribution;  Debts  of  Ancestor;  Liability  of  Heir, 
— The  common  law  rule  that  a  creditor  by  specialty  might  sue  the 
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DESCENT  AND  DISTRIBUTION.— Continued. 

debtor's  heir  for  the  debt  does  not  obtain  in  Alabama. — Ma  .  *-dy  v. 

Kenan y  345. 

2.  Heirship— Filiation. 

Descent  and  Distribution;  Heirship;  Filiation. — ^The  relation  of 
parent  and  child,  filiation,  may  be  established  by  proof  that  the 
child  has  always  borne  the  name  of  the  father  with  whom  he 
claims  that  relation  and  that  the  father  has  treated  him  as  his 
child.— Lai/  v.  Fuller,  375. 

Same;  Legitimacy. — General  reputation  and  common  report  in 
the  neighborh-ood  is  admissible  to  prove  the  relationship  of  parent 
and  child  and  legitimacy. — Ih.  375. 

Same;  Presumptions. — Where  filiation  is  established  the  law 
raises  the  presumption  of  legitimacy,  and  the  burden  of  proof  is  on 
the  one  asserting  the  contrary. — Ih.  375. 

Same;  Evidence. — In  this  case,  the  evidence  is  examined  and 
held  to  conclusively  establish  both  filiation  and  legitimacy,  the  ac- 
tion Ijcing  ejectment,  and  the  issue  being  plaintiff's  heirship. — Ih. 
375. 

3.  Presumption  of  Solvency. 

Descent  and  Distribution;  Solvency. — ^Where  It  did  not  appear 
that  intestate,  who  died  in  1874,  was  insolvent,  the  presumption  is 
that  his  estate  was  solvent,  and  his  lands  vested  in  his  children  as 
his  heirs,  subject  to  the  widow's  right  as  such,  and  her  right,  under 
Acts  1872-3,  p.  64,  to  retain  possession,  along  with  the  children,  of 
the  household,  until  the  solvency  of  the  estate  was  determined. — 
Sloss-S,  S.  d  I.  Co.  V.  Taff,  382. 

DIVORCE  AND  ALIMONY. 

Divorce;  Ground;  Desertion. — To  constitute  an  abandonment, 
authorizing  a  divorce,  there  must  be  a  final  departure  without  the 
consent  of  the  other  party,  without  sufficient  reason,  and  with  no 
intention  to  return ;  the  facts  examined  in  this  case  and  held  not  to 
constitute  an  abandonment  of  the  husband  by  the  wife. — Brown  v. 
Brown,  121. 

DYING  DECLARATIONS. 

See  Homicide,  §  2b. 
EJECTMENT. 

See  Adverse  Possession;   Wills;   Mines  and   Minerals;   Vendor  and 
Purchaser. 

Ejectment;  Proof;  Title. — One  who  claims  title  through  a 
sheriff's  deed  based  on  a  judgment  rendered  in  an  attachment  pro- 
ceetling  has  the  burden  of  showing  a  valid  judgment. — Wheeler  v. 
Strickland,  360. 

Ejectment;  Evidence. — In  ejectment,  where  the  land  had  been 
conveyed  to  defendant  by  persons  in  possession  without  title,  the 
transactions  between  defendant  and  such  person  are  not  admissible 
against  the  plaintiff. — Lay  v.  Fuller,  375. 

Ejectment;  Instruction. — A  charge  that  at  the  death  of  plain- 
tiiTs  ancestor  title  to  the  land  vested  in  his  heirs,  as  against  de- 
fendant, and  any  statement  made  by  the  widow  of  the  ancestor 
would  not  prejudice  the  right  of  the  heirs,  nor  deprive  them  of 
their  title,  so  long  as  they  resided  on  the  property,  or  had  actual 
possession  of  the  same,  asserted  a  correct,  abstract  legal  proposi- 
tion, and  in  the  absence  of  a  request  for  an  explanatory  instruc- 
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EJECTMENT — Continued. 

tion,  was  not  subject  to  complaint  on  account  of  any  misleading 

tendencies.— 81088-S.  8.  d  I,  Co.  v,  TajJ,  882. 

ELECTRICITY. 
See  Nuisance. 

Electricity;  Erection  of  PoJch;  Complaint;  Sujficicncy. — A  com- 
plaint stating  that  an  electric  company  negligently  erected  a  pole  on 
the  sidewalk  in  front  of  plaintlflP's  property,  within  five  feet  of  a 
window,  and  in  an  upright  position  through  a  shed  maintained  hy 
plaintiff  over  the  sidewalk,  which  was  a  part  of  the  public  thorough- 
fare, and  that  in  erecting  the  pole  defendant's  employees  negligently 
injured  the  shed,  fails  to  state  a  cause  of  action,  as,  in  the  absence 
of  an  averment  of  license  to  maintain  it,  the  shed  Is  presumptively 
a  public  nuisance,  and  the  charge  that  it  was  negligently  done,  ad- 
mitted that  defendant's  act  was  neither  wrongful  nor  unlawful  in 
itself.— Barraf*co  r.  Bliam  Ry.,  L.  d  P.  Co.,  647. 

EMINENT  DOMAIN. 

Eminent  Domain;  Condem>nation  hy  State;  Statutory  Provision. 
— Where  the  state  sought  to  condemn  lands  for  the  construction  of 
a  lake  required  in  the  construction  of  a  power  plant  to  be  used  in 
connection  with  the  convict  system,  the  proceedings  were  properly 
taken  under  sections  3860-3887,  and  6569,  Code  1907,  and  should 
not  have  been  taken  under  sections  3888-3909,  Code  1907.— r/ie  State 
V.  Still  442. 

Same;  Process;  Quashing. — ^Where  the  respondents  appeared 
and  answered  generally  in  a  condemnation  proceeding,  an  order 
quashing  service  of  process  was  without  elTect. — Ih.  442. 

EQUITY. 
For  Equitable  Actions,  see  that  title. 

1.  Laches. 

Equity;  Laches;  Aon  Compos  Mentis. — The  idea  of  acquiesence 
on  the  i)art  of  him  charged  is  necessarily  included  in  the  doctrine  of 
laches,  and  hence,  it  cannot  be  invoked  to  bar  the  right  of  one  non 
compos  mentis  to  set  aside  a  fraudulent  conveyance  made  by  his 
guardian. — Bradley  r.  Sinylcterry,  106. 

Same;  Laches;  Mode  of  Raising. — Laches  goes  to  the  founda- 
tion of  complainant's  right,  and  bars  it,  whether  first  taken  advan- 
tage of  by  demurrer,  or  by  answer,  or  when  raised  by  the  proof. — 
Walshe  v.  Dwight  Mfg.  Co.,  310. 

2.  Parties. 

Equity;  Parties. — ^While  at  law  all  persons  having  a  joint  inter- 
est must  join  as  parties  plaintiff  in  an  action,  the  general  rule  in 
equity  is  that  it  is  sufficient  if  all  persons  interested  in  the  sub- 
ject matter  are  before  the  court,  either  as  complainants  or  respond- 
ents.— Seay  v.  Graves,  131. 

3.  Effect  on  Cross  Bill  of  Dismissal  of  Original. 

Equity;  Dismissal  of  Bill;  Effect  on  Cross  Bill — ^Where  the 
cross  bill  contains  equity  independent  of  the  original  bill,  but  grow- 
ing out  of  the  subject  matter  of  the  original  bill,  the  dismissal  of  the 
original  bill  does  not  per  se  carry  with  it  the  cross  bill  nor  au- 
thorize the  dismissal  of  the  same. — Swope  v.  Swope^  172. 

Equity;  Bill;  Dismissal;  Effect  on  Cross  Bill— The  effect  of 
section  3118,  Code  1907,  is  to  change  the  role  formerly  obtalniDg 
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that  the  dismissal  of  an  original  bill  took  the  cross  bill  with  it,  and 
the  rule  now  is  that  a  cross  bill  remains  although  the  original  bill 
has  been  dismissed;  so  while  section  3093,  Code  1907,  requires  a 
bill  to  be  filed  in  the  district  in  which  the  material  defendant  resides, 
the  dismissal  of  the  original  bill  will  not  affect  a  cross  bill  set  up  by 
one  respondent  against  his  co-respondent,  although  he  is  the  only 
material  respondent  residing  in  the  district  where  the  bill  Is  filed. 
—Faulk  <6  Co,  v.  Hohhie  Oro.  Co,,  254. 

4.  Multifariousness. 

Same;  Pleading;  Multifariousness, — Where  the  cross  bill  for 
the  settlement  of  decedent's  estate  seeks  to  Join  settlement  of  the 
accounts  of  a  partnership  in  which  decedent  was  a  member,  but  to 
which  the  heirs  were  not  proper  parties,  it  is  multifarious. — 8wope 
t'.  Sicope,  172. 

5.  Alternative  Averments. 

Equity;  Alternative  Averment;  Demurrer. — Where  alternative 
causes  of  action  are  set  up  in  a  single  bill,  each  alternative  must 
show  a  good  cause  of  action,  or  the  bill  is  rendered  subject  to  de- 
murrer.—A.  C.  L.  R.  R.  Co.  t>.  Woolfolky  190. 

6.  Demurrer  to  Pleading. 

Equity;  Bill;  Demurrer;  Presumptions;  Official  Acts. — ^The 
validity  of  official  acts,  and  the  regularity  of  official  proceedings  are 
presumed;  hence,  a  bill  to  enjoin  an  assessment  for  local  improve- 
ment which  does  not  allege  that  there  was  a  failure  to  prepare  the 
assessment  roll,  to  give  notice  of  the  time  and  place  at  which  objec- 
tions and  defenses  would  he  heard,  and  determined,  preliminary  to 
the  final  adjudication  of  the  assessment  (sees.  1377,  1379,  Code  1907), 
that  the  amount  assessed  against  complainant's  property  is  in  excess 
of  the  benefits  derived  or  that  there  was  any  fraud  in  the  proceed- 
ing, or  that  complainant  appeared  and  objected  at  any  step  of  the 
proceeding,  is  subject  to  demurrer  as  these  matters  must  be  taken 
against  complainant — City  of  B'ham  v.  Wills,  198. 

Equity;  Pleading;  Demurrer. — In  the  absence  of  allegations  to 
the  contrary,  it  will  be  presumed  on  demurrer  to  a  bill  to  enjoin 
the  enforcement  of  an  assessment  for  public  improvement  that  the 
notice  of  the  hearing  of  the  final  assessment  conveyed  information 
to  complainant  that  an  assessment  would  be  levied  against  her 
property  for  its  lawful  share  of  the  cost  of  the  improvement. — City 
of  B'ham  v.  Abernathy,  221. 

Equity;  Demurrer;  Prayer. — Where  a  bill  stated  a  cause  for 
equitable  relief  otherwise,  it  was  not  demurrable  because  it  con- 
tained a  prayer  for  damages  barred  by  the  statute  of  limitations. 
— Walsh e  v.  Dwight  Mfg,  Co.,  310. 

7.  References,  Etc. 

Same;  References;  Exceptions  to  Report. — Under  rule  93,  Chan- 
cery Practice  it  is  within  the  discretion  of  the  Chancellor  to  con- 
sider evidence  not  noted  on  exceptions  to  the  Register's  report. — 
Faulk  d  Co.  V.  Hobhie  Oro.  Co.,  254. 

8.  General   Demurrer. 

Equity;  General  Demurrer;  Nature  and  Office. — Since  the 
adoption  of  Code  of  1907,  the  general  demurrer  in  equity  tests  the 
equity  of  the  bill  Just  as  a  motion  to  dismiss  for  want  of  equity 
formerly  did,  but  goes  only  to  defects  In  substance;  defects  in  form 
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being  considered  as  amended  unless  objected  to  speciflcallj'  and 
pointed  out  with  reasonable  certainty  and  directness. — McDuffie  v. 
Lynchburg  Shoe  Co.,  268. 

9.  Submission. 

Equity;  Submission;  Note. — Where  a  deed  was  received  without 
objection  in  evidence  and  corresponded  with  the  answer,  the  fact 
that  the  note  of  testimony  incorrectly  stated  the  date  of  the  deed, 
did  not  constitute  reversible  error. — Dailey  v.  Ala.  Con.  C.  d  I.  Co., 
337. 

EXECUTION. 
See  Judgment. 

Execution;  Force;  Combination. — ^Where  a  judgment  has  been 
satisfied  by  a  payment,  an  execution  issued  thereon  should  be  treated 
as  also  satisfied. — Henderson  v.  P.  d  M.  Bank,  420. 

Same;  Validity;  Satisfied  Judgment. — An  execution  issued  on 
a  satisfied  judgment  of  which  satisfaction  no  entry  is  made  of  rec- 
ord is  not  void  Imt  voidable  only. — lb.  420. 

Same;  Satisfaction;  Return. — Payment  by  a  sheriff  of  an  ex- 
ecution in  his  hands  is  a  satisfaction  of  it,  if  the  parties  so  elect  to 
treat  It  though  no  satisfaction  is  entered  of  record. — Jb.  420. 

Same:  Payment  to  Sheriff;  Authority. — A  sheriff  has  no  au- 
thority, after  the  end  of  his  term  of  office  to  receive  payment  of  an 
execution  which  he  has  returned,  though,  if  he  receives  the  money 
and  pays  it  over  to  plaintiff's  attorney  by  whom  it  Is  accepted  as 
a  payment,  the  payment  will  be  good,  and  the  execution  thereby 
discharged.— 7b.  420. 

Same;  Payment  to  Sheriff;  Effect. — Payment  of  money  on  a 
judgment  to  a  sheriff  having  an  execution  satisfies  it.  and  if  the 
judgment  creditor  does  not  receive  it,  his  only  remedy  is  against 
the  sheriff.— //i.  420. 

Same;  Satisfaction;  Levy. — ^A  levy  and  seizure  of  goods  to  sat- 
isfy an  execution  is  a  satisfaction  thereof  to  the  extent  of  the 
value  of  the  goods,  as  to  the  defendant  in  execution,  and  if  they  are 
lost  or  wasted  by  the  sheriff,  the  pliantiff's  remedy  Is  against  the 
sheriff.— 7&.  420. 

Same;  Issuance;  Clerk's  Duty. — The  words  "unless  otherwise 
directed'  as  useid  in  section  4079,  Code  1907,  means  unless  other- 
wise directed  by  the  court  rendering  the  judgment,  and  the  issuance 
of  the  execution  being  a  purely  ministerial  act,  may  be  delegated 
orally. — lb.  420. 

EXECUTORS  AND  ADMINISTRATORS. 
See  Administration  of  Estates. 

1.  Sale  of  Lands. 

Executors  and  Administrators;  Sale  of  Land;  Order;  Collateral 
Attack.— Under  sections  2638-9,  Code  1907,  mere  inadequacy  of  price, 
or  the  fact  that  the  land  was  purchased  for  the  benefit  of  a  per- 
sonal representatives.  Is  not  grounds  for  collateral  attack. — Conniff 
V.  McFarlin,  160. 

2.  Appointment  and  Compensation, 

Executors  and  Administrators;  Appointment;  Fraud;  Fees.— 
Where  a  foreigner  dies  in  this  country,  and  one  person  got  another 
with  himself  appointed  as  administrators,  falsely  represented  that 
the  other  was  the  nearest  of  kin  In  America,  their  claim  for  com- 
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missions  and  attorney's  fees  will  be  disallowed  although  no  injury 
resulted  to  the  estate;  no  oflfender  may  profit  by  his  own  wrong. — 
Hall  t*.  Santangelo,  447. 

Same. — Heirs  of  a  decedent  contesting  the  right  of  the  ad- 
ministrator to  the  allowance  of  commissions  and  attorney's  fees, 
on  the  grounds  of  fraud  in  the  appointment,  were  properly  allowed  to 
introduce  in  evidence  the  docket  of  the  probate  court,  showing  that 
the  administrator  had  talcen  out  letters  on  the  estate  of  forty- 
seven  decedents  in  less  than  four  months,  the  attorney  being  the 
same  in  each  case,  for  the  purpose  of  showing  that  the  relation 
between  administrator  and  his  attorney  was  almost  a  business  of 
'administration,  and  that  he  was  a  dummy. — /&.  447. 

Same;  Accounting;  Evidence;  Fraud. — In  a  final  accounting 
with  an  administrator  who  had  become  such  through  fraudulently 
representing  that  another  appointed  with  him  was  the  nearest  rela- 
tive of  deceased  in  America,  the  answer  of  such  other  administra- 
tor to  a  petition  for  removal  admitting  that  he  was  not  related  to 
decedent,  and  did  not  know  what  the  petition  for  letters  contained 
when  he  signed  it,  and  the  petition  seeking  their  removal  were 
all  admissible  as  showing  fraud,  when  referred  to  the  great  celerity 
with  which  an  action  for  damages  for  intestate's  death  was  in- 
stituted, thus  supporting  a  disallowance  of  fees. — /&.  447. 

EVIDENCE. 
In  particular  actions  and  crimes,  see  that  title. 

1.  Expert  and  Opinion. 

Evidence;  Expert;  Qualification. — Where  a  medical  expert  had 
only  made  a  casual  observation  of  defendant,  he  could  not  give 
opinion  testimony  as  to  defendant's  sanity. — McGhee  v.  The  State,  4. 

Evidence:  Opinion;  Expert. — Members  of  the  bar  are  competent 
as  experts  to  give  their  opinion  of  the  reasonable  value  of  services 
shown  to  have  been  rendered  by  an  attorney. — Faulk  d  Co.  v.  Holh 
hie  Oro.  Co.,  254. 

Evidence;  Opinion;  Expert. — Where  the  issue  was  whether  the 
insured's  death  was  due  solely  to  accident  within  the  policy,  it  was 
proper  to  permit  questions  to  practicing  physicians  as  to  whether  or 
not,  if  insured  received  a  blow  on  the  chest  of  sufficient  violence 
to  knock  him  down  and  to  discolor  his  chest,  and  to  cause  him  to  spit 
blood,  the  blow  was  the  probable  cause  of  the  death  of  deceased,  or 
the  cause  of  a  disease  causing  death. — Empire  L.  Ins.  Co.  v.  Gee, 
492. 

2.  Demonstrative. 

Evidence;  Demonstrative  Evidence. — Where  a  pistol  Is  identi- 
fied as  the  pistol  the  accused  had  in  his  possession,  or  one  identical 
with  it,  it  is  properly  admitted  in  evidence. — McOuffin  v.  The  State, 
40. 

3.  Letters. 

Evidence;  Letters. — A  letter  stating  that  the  mattei*  would  be 
taken  up  by  the  fiscal  agent  of  the  corporation  on  his  return  fi-om 
a  trip,  signed  by  a  person  who  added  to  his  name  the  words  **Ass't. 
Sec'y.,"  was  not  admissible  where  there  was  no  evidence  to  show 
what  the  matted  referred  to  was,  and  who  the  person  signing  the 
letter  was. — So.  S.  F.  d  C,  I.  Co.  v.  DeLong,  110. 
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4.  Former  Trial. 

Same;  Former  Trial;  Stenographic  Report;  Predicate. — Where 
no  sufficient  predicate  was  laid  for  its  admission  the  stenographic 
report  of  the  testimony  of  a  witness  on  a  former  trial  was  properly 
excluded. — L.  d  N.  R.  R,  Co.  v,  Dilhum,  600. 

5.  Hearsay. 

Same;  Hearsay. — ^Where  a  passenger  was  killed  while  attempting 
to  alight  from  a  moving  train,  it  was  competent  for  the  conductor 
to  testify  that  he  made  inquiry  as  to  whether  decedent  had  left 
the  train  and  as  to  the  result  of  the  Inquiry ;  but  the  details  of  the 
conversation  as  to  decedent's  whereabouts  were  hearsay  and  not  ' 
admissible.— L.  d  N.  R.  R.  Co.  v.  Dilbum,  GOO. 

6.  Conclusions. 

Evidence;  Conclusion;  Best  Judgment. — Where  a  witness  was 
asked  how  long  a  train  stopped  at  a  particular  station  at  which  a 
decedent  was  killed  while  attempting  to  alight,  it  w^as  proper  for 
the  witness  to  give  his  best  judgment,  where  he  had  an  opportunity 
to  consult  a  timepiece. — L.  d  N.  R,  R.  Co.  r.  Dilhurn,  600. 

Same;  Conclusions. — ^Testimony  that  the  motorman  had  no  time 
to  stop  the  car,  etc.,  before  striking  intestate,  was  properly  excluded 
as  stating  conclusions. — Ala,  C.  O.  d  A.  Ry.  Co.  v.  Heald,  636. 

7.  Res  Gestae. 

Evidence;  Res  Gestae. — Where  death  came  to  plaintiffs*  intes- 
tate by  being  thrown  in  front  of  a  street  car  by  a  frightened  horse, 
which  he  was  attempting  to  hold  by  the  bridle  until  the  car  passed, 
the  fact  that  just  before  the  accident,  decedent  told  witnesses  that 
the  horse  was  the  biggest  fool  on  earth  about  a  car,  was  not  admis- 
sible as  a  part  of  the  res  gestap. — Ala.  C,  G.  d  A.  Ry.  Co.  v.  Heald, 
r)36. 

FERTILIZERS. 

See  Agriculture. 
FRAUD. 

Fraud;  Evidence;  Range. — As  It  is  seldom  a  fvnud  <-an  be 
the  subject  of  direct  positive  evidence,  where  fraud  is  involved,  a 
wide  range  of  inquiry  and  evidence  Is  permissible. — Hall  v.  Sant- 
angelo,  447. 

Same;  Prejudice;  Motives. — The  vitiating  effect  of  a  fraudulent 
action  cannot  be  negatived  or  mutuallzed  simply  because  no  injury 
attended  the  wrongful  conduct,  as  the  measure  of  such  harm  Is 
found  in  the  act  and  not  in  the  result  thereof. — 76.  447. 

FRAT'DI'LENT  CONVEYANCES. 

Fraudulent  Conveyances;  Judgment  Creditors;  Date. — The  ren- 
dition of  a  judgment  on  a  certain  day  establishes  the  Indebtedness 
as  of  that  day  only,  as  affecting  the  right  to  annul  a  conveyance 
for  fraud  against  the  judgment  debtor;  proof  that  the  judgment 
was  based  on  a  breach  of  warranty  of  title  in  1901  establishes 
the  date  of  the  debt  as  of  that  time. — Cowan,  Trustee,  v.  Staggs, 
144. 

Same;  Burden  of  Proof. — In  an  action  to  set  aside  a  convey- 
ance by  the  grantor  to  his  sons  as  In  fraud  of  his  creditors,  exe- 
cuted after  the  creditor  pressed  his  demand  just  before  bringing 
the  action,  the  burden  is  on  the  respondent  to  establish  the  bona 
fides  of  the  transaction. — /&.  144. 
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Same;  Evidence. — The  evidence  examined  and  held  to  warrant 
a  finding  that  the  conveyances  sought  to  be  cancelled  were  made 
with  a  fraudulent  Intent. — /&.  144. 

Same;  Vacation;  Who  Benefited, — Fraudulent  conveyances 
when  annulled  must  be  annulled  as  to  all  existing  complaining  cred- 
itors.—76.  144. 

Same;  Annulment;  Parties;  Mortgagees. — On  a  suit  to  annul 
the  fraudulent  conveyances,  a  mortgagee  under  a  vall'l  prior  and 
Independent  mortgage  is  not  a  necessary  party. — Ih.  144. 

Same;  Effect  on  Mortgages. — The  annulment  of  a  fraudulent 
conveyance  does  not  affect  a  valid,  pre-existing  mortgage. — Ih.  144. 

Fraudulent  Conveyances;  Creditors;  Nature  of  Claim. — Section 
3739,  Code  1907,  while  authorizing  creditors  without  a  lien  to  file 
a  bill  to  subject  to  the  payment  of  their  debt  property  of  the  debtor 
fraudulently  conveyed,  or  attempted  to  be  conveyed,  does  not  author- 
ize creditors  to  file  a  bill  before  the  maturity  of  their  debt. — McDuf- 
fie  V.  Lj/twhburg  Shoe  Co.,  268. 

Same;  Action  to  Set  Aside;  Bill;  Sufficiency. — A  bill  filed  un- 
der section  3739,  Code  1907,  alleging  that  respondents  became  indebt- 
ed to  complainant  and  owed  the  debts  specified  in  the  bill,  while 
defective  as  not  alleging  that  the  debts  were  due,  was  defective  in 
form  only,  and  on  general  demurrer  will  be  regarded  as  amended  in 
that  respect.— 76.  268. 

Fraudulent  Conveyances;  Withholding  Deeds  From  Record;  In- 
tent; Pleading. — A  bill  to  set  aside  certain  conveyances  as  fraudu- 
lent which  alleged  that  the  grantor  in  the  conveyances,  expecting  to 
embark  In  the  cotton  brokerage  business  In  which  large  credit  will 
be  required,  prior  to  the  formation  of  the  partnership,  sold  certain 
land  in  question  to  his  brother  and  executed  deeds  therefor;  that 
defendant,  the  grantee,  permitted  the  grantor  to  remain  in  posses- 
sion and  control  of  the  lands  as  his  own,  and  intentionally  withheld 
the  deeds  from  record  for  the  i)urpose  of  maintaining  the  credit  of 
the  brokerage  firm,  which  the  record  of  the  deeds  would  have 
impaired ;  that  the  deeds  were  not  recorded  until  after  the  firm 
had  become  insolvent,  and  after  complainant's  debts  had  been  con- 
tracte<i,  etc.,  by  impltcatiou,  charges  that  the  withholding  of  the 
dee<ls  from  the  record  was  with  the  fraudulent  intent  and  for  the 
purpose  of  creating  a  false  credit,  aid  that  the  allegations  were 
tantamount  to  an  averment  of  an  intent  to  defraud,  and  yet  was 
demurraMe  because  it  did  not  allege  that  complainants  were  de- 
ceived or  misled  into  giving  credit  to  the  firm  by  the  conduct  of  the 
grantees,  that  being  left  wholly  to  inference. — Bank  of  Tupelo  r. 
Hall.  287. 

Same;  Bill;  Sufficiency, — A  bill  to  set  aside  a  fraudulent  con- 
veyance must  clearly  show  the  matters  necessary  to  such  relief,  and 
must  not  leave  any  of  them  dependent  on  inference. — 76.  287. 

Same;  Knowledge  and  Intent  of  Grantee. — To  justify  the  set- 
ting aside  of  a  deed,  valid  at  its  inception,  on  the  ground  that  the 
grantee  withheld  it  from  record  to  aid  his  grantx)r  in  obtaining 
credit  there  must  have  been  an  actual  fraudulent  intent  on  the  part 
of  the  grantee,  resulting  in  Injury  to  some  creditor  of  the  grantor. 
— 7&.  287. 

Same;  Rents  and  Property. — In  a  bill  to  set  aside  certain  deeds 
for  fraud  as  to  creditors  where  recovery  is  also  sought  of  subse- 
quently accruing  rent,  an  allegation  that  the  grantee  "claimed"  to 
be  receiving  the  rent  from  the  land  conveyed,  was  not  sufficient  to 
present  an  issuable  fact. — 7&.  287. 
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FRAUDULENT    CONVEYANCES.— Oon«w«e<i. 

Fraudulent  Conveyances ;  Judgment  Lien;  Choice  of  Remedies, 
— Under  section  3739,  Code  1907,  persons  seeking  to  enforce  a  de- 
cree against  property  conveyed  In  fraud  of  their  claim,  and  upon 
which  they  had  no  lien,  are  entitled  to  a  bill  in  equity  to  set  aside 
the  fraudulent  conveyance;  and  under  section  4293,  such  right  does 
not  depend  upon  the  insolvency  of  the  debtor. — Gurley  v.  Robertson, 
326. 

Fraudulent  Conveyances;  Valid  as  Between  Parties. — Where  a 
father  while  indebted  conveyed  the  land  In  controversy  to  his  chil- 
dren, and  such  conveyance  was  delivered  and  possession  talien  there- 
under, it  was  binding  upon  the  parties  thereto,  and  upon  the  per- 
sonal representative  and  heirs  of  the  grantor. — McCurdy  v.  Kenon, 
345. 

Same. — A  voluntary  conveyance  of  land  by  the  debtor  is  void- 
able only  as  to  the  creditors  and  not  void;  the  creditor  being  re- 
quired to  assert  its  invalidity  through  legal  process  against  the  prop- 
erty as  the  property  of  the  debtor. — /&.  345. 

Same;  Right  of  Creditors  Affirmance. — The  lands  in  contro- 
versy were  purchased  by  D.  from  a  trustee  for  W.  who  was  without 
authority  to  make  the  sale;  W.  filed  a  bill  to  compel  a  surrender  of 
the  land,  and  pending  the  suit  D.  executed  a  voluntary  conveyance 
of  the  land  to  four  of  his  children  with  the  remainder  to  their 
children.  Pending  the  proceeding,  and  in  order  to  secure  a  convey- 
ance D.  was  required  to  execute  a  bond  to  pay  any  judgment  W. 
might  recover  in  the  case,  the  bond  being  executed  by  D..  and  all 
of  the  grantees  in  D.*s  deed  except  one.  D.  died  pending  the  suit 
and  it  was  revived  against  his  heirs  and  personal  representatives 
and  Judgment  was  recovered,  and  it  remaining  unpaid,  execution 
was  issued  against  the  obligors  in  the  bond,  and  their  interest  in 
the  land  sold  to  W.  Such  proceedings  evidenced  an  intent  on  W.*s 
part  to  affirm  the  conveyance,  and  not  ta  disaffirm  it  as  a  fraud 
on  creditors,  and  by  purchasing  at  such  sale,  she  acquired  only 
the  title  of  the  heirs  who  were  defendants  in  the  execution,  the  same 
being  a  life  estate. — Ih.  345. 

GOOD  CHARACTER. 
See  Witnesses,   S   1. 
GI'ARANTY. 

Guaranty;  Guarantors ;  Sureties. — ^The  obligors  on  notes  se- 
cured by  mortgages  and  controlled  by  a  contemporaneous  collateral 
agreement  making  their  liability  contingent  upon  a  deficiency  decree 
being  entered,  were  guarantors  rather  than  sureties. — Gurley  v. 
Robertson,  326. 

HIGHWAYS. 

1.  Failure  to  Work. 

Highways;  Work;  Property  Subject;  Statutes. — Local  Acts 
1911,  p.  69,  Sections  7,  8  and  15,  cannot  be  sustained  as  a  license 
law.  nor  as  a  law  for  personal  service,  but  contravene  section  23, 
Constitution  1901,  prohibiting  private  property  being  taken  for  or 
applied  to.  public  use  without  just  compensation  being  made  there- 
for.—Toone  V.  The  State,  70. 

2.  Obstructing. 

Highicays;  Obstruction;  Abatement.— A  private  individual  suf- 
fering ni>  damage  different  from  that  sustained  by  the  public  at 
large  cannot  sue  to  abate  an  obstruction  of  the  highway,  but  if  as  an 
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individual  he  sustains  an  individual  or  special  damage  In  addition 
to  that  suffered  by  the  public  at  large,  he  may  sue  to  have  it 
abated,  if  the  remedy  at  law  is  inadequate. — Ala.  G.  S,  R.  R.  Co.  v. 
Barclay^  124. 

Highicays;  Obstruction;  Injunction;  Venue. — Where  the  bill  to 
enjoin  obstruction  of  a  public  road  alleges  complainant's  ownership 
of  land  in  Cullman  county  through  which  the  road  runs,  it  suffi- 
ciently showed  the  location  of  the  road  in  such  county. — Harbison  v. 
Campbell,  243. 

Same;  Sufficiency  of  Bill. — Where  the  bill  alleged  not  only 
that  the  road  was  a  public  one,  but  stated  how  and  when  it  was 
established  by  the  cburt  of  county  commissioners,  and  also  that  it 
was  opened  up  and  used  as  a  public  road,  thus  excluding  all  idea 
of  the  permissive  use,  it  sufficiently  alleged  the  existence  of  a 
public  road,  notwithstanding  It  did  not  plead  matters  of  evidence 
showing  the  Jurisdiction  of  the  commissioner's  court  to  establish  it. 
—lb.  243. 

Same;  Injunction;  Grounds. — One  who  plows  up  a  road  and 
sows  it  in  oats,  and  threatens  to  prosecute  those  who  travel  over  it, 
is  subject  to  be  enjoined.— 76.  243. 

Same;  Abandonmmit;  Non  User. — Short  of  the  time  of  prescrip- 
tion uon  user  does  not  operate  as  a  discontinuance  of  a  public  road, 
nor  does  the  fact  that  there  has  been  a  delay  in  opening  a  public 
road  have  that  effect. — lb.  243. 

HOMESTEAD. 

1.  Abandonment. 

Homestead;  Occupancy. — ^Actual  occupancy  of  a  homestead  is 
essential  to  a  valid  claim  of  exemption,  unless  a  declaration  cover- 
ing a  temporary  absence  is  filed,  as  required  by  section  4192,  Code 
1907. — Cowan,  Trustee,  v.  Staggs,  144. 

Same;  Abandonment. — The  evidence  examined  and  held  to  show 
an  abandonment  of  the  homestead. — lb.  144. 

2.  Alienation  of. 

Homestead;  Alienation;  Conveyance  to  Wife. — The  conveyance 
by  a  husband  of  a  life  estate  in  the  homestead  to  his  wife  without 
her  voluntary  signature  and  assent,  was  not  an  alienation  of  the 
homestead,  and  the  right  to  the  homestead  remained  in  the  wife  just 
as  though  no  conveyance  had  been  made. — Ba.ssctt  r.  Poicell,  340. 

Same;  Vesting  Title. — ^Where  the  husband  died  in  1901,  leav- 
ing no  other  real  estate  than  the  homestead,  the  title  to  the  same 
vested  absolutely  in  the  widow,  without  administration  or  selec- 
tion.—/&.  340. 

HOMICIDE. 
1.  Self-Defense. 

Homicide;  Self-Defense ;  Evidence. — Where  accused  set  up  self- 
defense,  it  was  competent  to  show  that  the  decedent  did  not  own 
a  pistol  and  was  not  armed  at  the  time  of  the  killing. — McGJice  v. 
The  State,  4. 

Same;  Essentials. — In  order  to  rely  on  self-defense,  a  defendant 
must  have  been  entirely  free  from  fault  in  provoking  the  difficulty. 
—lb.  4. 

Same;  Burden  of  Proof. — ^Where  a  defendant  shows  the  other 
elements  of  self-defense,  the  burden  is  on  the  state  to  show  that  he 
was  at  fault  In  provoking  the  difficulty,  and  not  upon  defendant 
to  show  that  he  was  free  from  fault. — lb.  4. 
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Same, — A  charge  that  one  of  the  elements  of  self-defense  is  that 
a  defendant  must  be  reasonably  free  from  fault  In  bringing  on  the 
difficulty,  is  rendered  erroneous  by  the  use  of  the  word  "reasonably," 
as  the  defendant  must  be  entirely  free  from  fault. — lb.  4. 

Same. — Before  a  defendant  can  take  advantage  of  a  plea  of 
self-defense,  he  must  show  an  honest  belief  of  his  peril,  reasonably 
entertained. — fb.  4. 

Same. — Although  a  defendant  was  inside  a  crib,  and  deceased 
was  standing  at  the  door  armed  and  barring  his  exit,  defendant  was 
not  warranted  in  killing  deceased  so  that  he  might  pass  out,  unless 
deceased  was  making  a  hostile  attack,  or  was  attempting  to  injure 
him.— 75.  4. 

Same. — Self-defense  cannot  be  set  up  unless  it  is  shown  that 
the  facts  were  such  as  to  warrant  accused  in  a  reasonable  belief  that 
he  was  in  imminent  peril,  and  a  charge  omitting  that  essential  was 
erroneous. — 76.  4. 

Same;  Sell-Defense;  Evidence. — Charges  hypothesizing  that  de- 
ceased forcibly  carried  or  took  defendant  to  his  home  were  properly 
refused  as  hypothesizing  a  fact  of  which  there  was  no  evidence. — 
LcicU  r.  The  State,  26. 

Same;  Issues. — The  issue  being  whether  there  was  excuse  or 
extenuation  for  defendant  killing  deceased,  and  not  under  what  cir- 
cumstances deceased  might  have  lawfully  killed  defendant,  a  charge 
asserting  that  deceased  could  not,  under  certain  circumstances 
there  named,  have  lawfully  killed  defendant,  was  properly  refused 
as  dealing  with  matters  not  before  the  court. — 7&,  26. 

Homicides  Instruction;  Self-Defense. — "Where  the  homicide  was 
committed  in  defendant's  place  of  business,  and  defendant's  evi- 
dence tended  to  show  that  deceased  had  a  billiard  ball  in  his  hand 
as  if  to  throw  it  at  him  when  he  fired  the  shot,  and  there  was  no 
evidence  produced  by  either  side  tending  to  show  that  defendant 
did  anything  to  provoke  an  attack  by  decedent  before  the  shooting, 
a  charge  asserting  that  if  the  minds  of  the  jury  were  left  in  such 
a  state  of  uncertainty  or  doubt  that  they  could  not  say  beyond  a 
reasonable  doubt  whether  defendant  acted  upon  a  well-founded  and 
reasonaMe  belief  that  it  was  necessary  to  take  decedent's  life 
to  save  himself  from  death  or  great  bodily  harm,  or  whether  he 
shot  before  such  impending  necessity  arose,  they  should  acquit, 
should  have  been  given,  as  it  was  not  necessary  in  this  particular 
case  for  the  charge  to  have  hypothesized  freedom  from  fault  and 
duty  to  retreat. — Chancy  v.  The  State,  44. 

Same. — T'nder  such  state  of  the  evidence  a  charge  asserting 
that  if  the  conduct  of  deceased  was  such  as  to  reasonably  lead  de- 
fendant to  believe  that  deceased  was  about  to  inflict  some  great 
bodily  harm  on  his  person,  and  if  defendant  acting  on  such  belief. 
shot  ard  killed  deceased,  the  jury  should  acquit,  should  have  been 
given,  although  it  failed  to  hypothesize  freedom  from  fault,  and 
duty  to  retreat. — lb.  44. 

Same. — T'nder  such  a  state  of  the  evidence,  and  where  there 
was  undisputed  evidence  that  deceased  had  made  many  threats 
against  defendant,  a  charge  asserting  that  it  was  not  necessary  that 
defendant  should  have  actually  been  in  danger  of  death  or  great 
lK)dlly  harm,  in  order  to  justify  the  killing,  but  that  he  had  a  right 
to  act  upon  appearances  of  things  at  the  time,  in  connection  with 
the  light  of  all  the  evidence,  and  had  the  right  to  interpret  deceased's 
attack  in  the  light  of  the  many  threats  by  deceased  shown  by  the 
«»vldence,  and  that  if  the  circumstances  were  such  as  to  justify  a 
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reasonable  man  in  the  belief  that  he  was  in  danger  of  death  or  great 
bodily  harm,  and  the  defendant  did  so  believe,  he  had  a  right  to 
shoot  the  deceased,  although  as  a  matter  of  fact,  he  was  not  in 
actual  danger,  should  have  been  given,  as  it  was  not  necessary 
under  the  evidence  to  hypothesize  freedom  from  fault  or  duty  to 
retreat,  and  the  use  of  the  expression  "many  threats"  (presumably 
intended  for  "any"  threats)  not  justifying  its  refusal  in  view  of  the 
evidence  that  defendant  had  made  "many"  threats. — lb.  44. 

Same. — A  charge  asserting  that  if  deceased  picked  up  a  bil- 
liard ball  and  held  it  in  such  a  position  as  to  indicate  to  defend- 
ant's mind,  as  a  reasonable  man,  and  interpreted  in  the  light  of 
pre\'ious  threats,  that  he  was  about  to  throw  it,  the  jury  should 
acquit,  although  it  should  now  appear  that  deceased  did  not  intend 
to  throw  the  ball,  was  properly  refused,  because  not  requiring  a 
finding  that  defendant  believed  he  was  in  danger  of  losing  his  life 
or  sustaining  serious  bodily  harm,  but  merely  a  finding  that  he 
believed  deceased  was  about  to  throw  the  ball. — Ih.  44. 

2.  Evidence, 
(a)  Generally. 

Homicide;  Evidence;  Corpus  Delicti, — The  evidence  stated  and 
examined  and  held  sufficient  to  establish  the  corpus  delicti. — Sauls- 
berry  V.  The  State,  16. 

Same. — "Where  it  appeared  that  the  accused  and  an  alleged 
accomplice  left  the  place  where  the  crime  was  committed  on  the 
morning  following,  it  became  a  question  for  the  Jury  whether  this 
was  flight  promoted  by  a  guilty  conscience,  or  as  claimed  by  defend- 
ants, merely  a  change  of  abode  for  business  purposes  and  in  pursu- 
ance of  a  previously  formed  plan. — lb.  16. 

Same. — In  a  trial  for  homicide,  where  it  was  shown  to  be  vol- 
untary, the  admission  of  inculpatory  expressions  by  defendant  was 
proper. — lb.  16. 

Same;  Motive. — Where  it  appeared  that  deceased  was  common- 
ly referred  to  as  "the  old  German"  it  was  competent  to  show  that 
about  30  days  before  the  killing  defendant  and  an  alleged  accomplice, 
in  the  presence  of  others,  discussed  "the  old  German,"  the  amount 
of  money  he  had,  and  a  plan  to  get  him  into  a  crap  game  and  win 
his  money;  that  defendant  went  away  and  on  his  return  said  he 
could  not  find  him  that  night,  that  there  was  "nothing  doing,"  but 
that  he  would  see  him  later,  and  that  the  person  accused  of  being  an 
accomplice  said:  "Dead  men  tell  no  tales,"  as  tending  to  show 
motive,  it  not  being  too  remote  for  consideration. — lb.  16. 

Same. — Where  it  was  claimed  that  the  motive  was  robbery,  It 
was  competent  to  show  the  amounts  of  money  drawn  by  defendant 
and  an  accomplice  on  pay  day,  and  the  amounts  expended  by  them 
following  the  commission  of  the  crime. — lb.  16. 

Same. — It  was  proper  on  a  trial  for  murder  to  permit  a  minute 
inquiry  into  the  conduct  of  deceased,  the  alleged  accomplice  and  the 
decedent  on  the  day  previous  to  the  killing,  on  the  night  it  took 
place,  and  that  of  defendant  and  accomplice  on  the  following  morn- 
ing, and  during  their  stay  in  a  city  to  which  they  went  that  morning. 
—lb.  16. 

Same;  Persons  Liable. — Under  the  evidence  in  this  case,  charges 
were  properly  refused  which  required  an  acquittal  unless  defendant 
was  actually  present  at  the  scene  of  the  crime  when  it  was  com- 
mitted, and  actually  participated  therein. — lb.  16. 
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Same;  Corroboration. — It  was  competent  for  the  sheriff  to 
testify  that  he  had  delivered  a  capias  for  defendant  to  one  of  his 
deputies,  on  whose  request  decedent  was  attempting  to  arrest  de- 
fendant, on  the  question  of  deceased  having  such  a  capias,  and  as 
tending  to  corroborate  the  dying  declaration  of  deceased  that  he 
had  such  a  capias. — Lewis  v.  The  State,  20. 

Same;  Evidence. — It  was  competent  to  show  that  a  book  taken 
from  deceased's  pocket  shortly  after  he  was  wounded,  had  shot 
holes  In  it,  as  tending  to  prove  the  means  by  which  deceased  was 
wounded. — Ih.  20, 

Homicide;  Evidence;  Tracks. — Evidence  as  to  the  nature  of 
tracks  about  the  place  where  the  crime  was  committed,  and  that 
they  looked  as  though  they  were  made  by  someone  running,  is  ad- 
missible under  the  rule  that  all  of  the  surrounding  circumstances 
about  the  place  of  the  homicide  are  admissible. — Ragland  v.  The 
State,  59. 

Same. — Evidence  that  a  gun  wad  was  found  near  the  place  of 
the  shooting  was  admissible. — 7b.  59. 

Same. — Where  defendant  is  prosecuted  for  the  murder  of  his 
father  and  there  is  other  testimony  showing  that  he  had  had  a  diffi- 
culty with  his  near  relatives,  the  fact  that  defendant,  the  day  before 
the  killing,  remarked  that  he  was  going  home  to  die  with  them, 
folks  or  no  folks,  is  admissible. — 76.  59. 

Same. — Where  defendant  was  prosecuted  for  the  murder  of  his 
father,  It  was  competent  to  show  that  at  a  previous  time  he  had 
stated  that  he  would  have  killed  his  father  and  grandfather,  but 
for  his  wife's  intervention,  and  that  they  were  doing  bad,  and  if 
they  did  not  let  him  alone  he  was  going  to  kill  them  both. — Jh.  59. 

Homicide:  Evidence;  Admissibility. — Where  the  homicide  was 
not  committed  in  self-defense,  it  was  not  admissible  to  introduce 
evidence  of  improper  relations  between  decedent  and  the  wife  of 
defendant,  before  the  homicide,  where  such  relations  were  not  so 
recently  sustained  as  to  Justify  any  sudden  passion  and  thus  reduce 
the  offense  to  manslaughter. — McWilliams  r.  The  State,  68. 

Homicide;  Evidence;  Sufficiency. — The  evidence  In  this  case 
examined  and  held  insufficient  upon  which  to  rest  a  finding  of  guilt 
or  to  justify  a  reasonable  inference  of  guilt,  and  consequently,  de- 
fendant was  entitled  to  the  affirmative  charge  as  requested.— -*/rtCfc- 
son  V.  The  State,  7G. 

(b)   Dying  Declarations. 

Homicide;  Evidence;  Dying  Declarations. — To  be  admissible  as 
a  dying  declaration  a  statement  made  by  a  decedent  need  not  have 
been  made  at  the  point  of  deed;  nor  need  he  have  said.  In  so  many 
words,  that  he  w^as  in  extremis,  tliat  death  was  impending,  or  that 
he  had  no  hoi)e  of  recovery ;  it  is  enough  that  the  court  be  satis- 
fied, on  a  close  and  cautious  scrutiny  of  the  facts,  that  decedent 
was  impressed  with  the  conviction  that  he  could  not  re<'over. — Lewis 
V.  The  State,  20. 

Same. — Declarations  of  decea.sed  that  defendant  was  out  there 
hunting  and  had  his  gun,  and  deceased  said  that  he  had  a  writ 
for  him,  having  relation  to  the  res  gestje  of  the  inception  of  the 
difficulty,  was  admissible  as  a  i)art  of  the  dying  declaration. — 76. 
2(J. 

3.  Committed  in  Resisting  Arrest. 

Same;  Resisting  Arrest;  Escape. — The  right  to  resist  or  escape 
arrest  is  not  waived  by  a  submission  to  an  unlawful  arrest,  espe- 
cially where  such  arrest  has  been  coerced. — Lexcis  v.  The  State,  26. 
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Same, — One  who  has  submitted  to  an  unlawful  arrest  may 
resist  efforts  to  disarm  him. — Ih.  26. 

Same;  Justification. — While  one  may  resist  Illegal  restraint  of 
his  liberty,  such  as  unlawful  arrest,  or  an  effort  to  disarm  him 
after  such  an  arrest,  resistance  must  not  be  in  enormous  dispropor- 
tion to  the  wrong  and  injury  threatened;  such  person  has  no  right 
to  kill  to  prevent  a  mere  trespass,  unaccompanied  by  imminent 
danger  of  great  bodily  harm  or  felony,  not  producing  in  his  mind 
the  reasonable  belief  of  such  danger. — lb,  26. 

Same. — Charges  stating  correct  propositions  of  law  involving 
the  right  of  resistance  to  unlawful  arrest  and  applicable  to  a  phase 
of  the  evidence,  cannot  be  held  not  prejudicial,  in  the  absence  of 
something  In  the  record  showing  the  contrary'. — lb.  26. 

Satfic. — Where  a  defendant,  who  submitted  to  arrest  by  dece- 
dent, and  then  obtained  permission  to  go  to  his  house  with  the 
purpose  of  securing  the  advantage  of  being  in  his  home,  and  there, 
without  lawful  excuse  or  sufficient  provocation,  treacherously  slew 
decedent,  he  can  be  convicted  of  murder  in  the  first  degree,  without 
regard  to  whether  deceased  had  lawful  authority  to  arrest  him. — lb. 
26. 

SoDic. — Where  decedent  went  on  defendant's  premises  at  de- 
fendant's request  and  for  defendant's  convenience,  he  was  not  a 
trespasser,  and  a  charge  asserting  that  under  these  circumstances 
decedent  was  a  trespasser  was  properly  refused. — lb.  26. 

4.  Instructions. 

Homicide;  Malice;  What  is. — Malice  in  law  does  not  neces- 
sarily mean  hate  or  ill-will,  but  is  descriptive  of  that  mental  con- 
dition which  prompts  the  willful  doing  of  an  unlawful  act;  hence, 
in  a  prosecution  for  killing  an  officer,  a  charge  asserting  that  if 
defendant,  being  subject  to  arrest,  merely  killed  the  officer  to  escape 
the  arrest,  the  killing  is  malicious,  is  proper. — McGuffin  v.  The 
State,  40. 

Same;  Instructions;  Deliberation. — It  is  not  error  for  a  court 
to  state  facts  in  another  case  to  illustrate  that  no  particular  time 
is  nvjuired  for  preme<litation  or  deliberation. — Jb.  40. 

Same. — A  charge  asserting  that  whether  or  not  it  was  right 
for  the  officer  to  go  to  defendant's  house  while  he  was  in  an  intoxi- 
cated condition,  was  immaterial,  but  that  it  could  have  no  bearing 
on  the  question  of  defendant's  liability  for  subsequently  killing  the 
officer,  was  not  improper  as  a  charge  on  the  weight  of  the  evidence. 
—lb.  40. 

Same:  Defenses;  Intoxication. — Where  it  is  shown  that  the  de- 
fendant was  Intoxicated  when  he  killed  the  officer,  the  fact  that 
the  officer  had  been  at  his  house  half  an  hour  before  the  killing, 
which  might  have  aroused  defendant  to  anger,  was  no  defense,  as 
it  did  not  affect  his  ability  to  be  conscious  of  his  act. — lb.  40. 

Same;  Construction;  Manslaughter, — A  charge  defining  man- 
slaughter and  stating  that  if  accused  voluntarily  killed  deceased,  and 
that  such  killing  was  the  result  of  a  sudden  passion,  and  was  not 
Justifiable,  and  not  done  with  malice,  he  was  guilty  of  manslaughter 
in  the  lirst  degree,  is  proper  under  section  7090,  Code  1907. — Ragland 
r.  The  State,  59. 

Same;  Malice. — A  charge  asserting  that  malice  may  be  implied 
from  the  use  of  a  deadly  weapon,  provided  the  killing  is  shown  to 
have  been  without  justification,  or  unless  defendant  has  rebutted  this 
presumption  of  malice,  is  not  erroneous  as  excluding  from  considera- 
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tion  all  evidence  save  that  introduced  by  defendant  in  rebuttal  of 

the  presumption. — /&.  59. 

HUSBAND  AND  WIFE. 

1.  Wife  as  Surety  or  Security. 

Husband  and  Wife;  Debt  of  Husband;  Security  of  Wife— Where 
the  wife  files  a  bill  to  cancel  a  mortgage  on  her  lands  because  the 
same  was  given  to  secure  a  debt  of  the  husband,  (as  being  void 
under  sec.  4497,  Code  1907)  she  has  the  burden  to  show  that 
the  debt  was  the  separate  debt  of  the  husband,  and  not  the  joint  ob- 
ligation of  both;  the  majority  of  the  court  holding  in  the  present 
case  that  the  wife  has  discharged  the  burden  so  assumed. — Inter- 
state Bank  v.  Wesley,  186. 

Husband  and  Wife;  Mortgage  by  Wife;  Security  for  Husband; 
Subterfuge. — As  equity  regards  the  substance  and  not  the  form  of  a 
transaction,  where  the  wife  gave  a  mortgage  on  her  property  and 
received  a  check  for  the  amount  thereof,  which  she  immediately 
endorsed  and  returned  to  the  mortgagee,  in  pursuance  of  a  prior 
design,  as  security  for  the  performance  of  building  contracts  between 
her  husband  and  the  mortgagee,  it  will  be  considered,  under  section 
4497,  Code  1907,  that  the  wife  never  had  any  freedom  of  disposal 
of  the  money  loaned  her,  and  that  the  entire  arrangement  was  an 
agreement  for  suretyship,  and  void  as  an  evasion  of  the  statute. 
— Spencer  v.  Leland,  282. 

2.  Ante-Nuptial  Contracts. 

Husband  and  Wife;  Anti-Nuptial  Agreement;  Conveyance. — 
Under  §  3356,  Code  1907,  a  conveyance  reciting  that  the  grantor  gave 
to  the  grantee  certain  lands,  in  consideration  of  her  becoming  his 
wife  at  a  future  date,  is  a  valid  conveyance. — Cantrell  v.  Cantrell, 
273. 

Same;  Construction. — Under  a  conveyance  of  property,  reciting 
that  the  grantor  gave  it  to  the  grantee  in  consideration  of  her  becom- 
ing his  wife  at  a  future  date,  and  that  if  it  should  be  sold,  the  pro- 
ceeds should  go  to  the  grantee,  there  was  no  limit  as  to  the  time  of 
disiK>sition,  and  the  grantee  was  entitled  to  hold  the  proceeds  of  the 
property,  when  sold  at  any  time  during  the  continuance  of  the 
marriage  state. — lb.  273. 

Same;  Trustee;  Anti-Nuptial  Agreement. — Where  the  prospec- 
tive husband  executed  an  anti-nuptial  conveyance  whereby  he  grant- 
ed to  his  prospective  bride,  in  consideration  of  marriage,  title  to  all 
his  property,  resulting  or  constructive,  should  the  marriage  take 
place  at  the  time  stated,  with  the  further  provision  that  If  the 
property  was  sold  the  proceeds  should  belong  to  her,  and  after  the 
marriage  his  property  was  sold  and  the  proceeds  invested  in  other 
realty,  the  title  to  which  was  taken  jointly  in  the  name  of  the 
husband  and  wife,  the  wife  could  not  maintain  an  action  for  specific 
performance  of  the  anti-nuptial  contract,  she  not  being  a  victim  of 
fraud  or  coercion,  the  conveyance  and  settlement  having  fixed  the 
shares  of  each  and  leaving  no  trust  to  exist  In  her  favor. — lb.  273. 

INDICTMENT  AND  INFORMATION. 

In  particular  crimes,  see  that  title. 

1.  Service  of  Copy  on  Defendant. 

Criminal  Law;  Service  of  Copy  of  Indictment;  Sufficiency. — 
The  motion  to  quash  the  venire  and  service  upon  the  defendant  be- 
cause in  the  copy  of  the  indictment  served  upon  the  defendant,  "has" 
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had  been  substituted  for  "had"  and  "of"  for  "or",  was  properly  over- 
ruled, as  it  was  an  immaterial  difference  that  could  not  have  injured, 
misled,  or  prejudiced  the  defendant. — Story  v.  The  State,  98. 

Indictment;  Service  of  Copy;  Variance;  Effect.— The  fact  that 
there  Is  a  variance  between  the  copy  of  the  indictment  served  on  a 
defendant,  and  the  indictment,  does  not  render  the  indictment  sub- 
ject to  demurrer,  although  of  a  material  matter,  but  merely  entitles 
the  defendant  to  a  continuance  until  served  with  a  correct  copy. — 
Ih.  98. 

INJUNCTION. 

Injunction;  Scope;  Damages. — In  order  to  enable  the  entire, 
controversy  to  be  settled  in  one  suit,  damages  may  be  allowed  in  an' 
action  to  restrain  a  respondent  from  casting  water  on  complainant's 
\&ua.—Walshe  v.  Dtcight  Mfg.  Co.,  310. 

INSANITY. 

See  Criminal  Law,  §  3. 
INSURANCE. 

Insurance;  Contracts;  Construction. — The  language  in  a  policy 
of  insurance  will  be  given  its  ordinary  common  interpretation;  but 
if  it  contains  a  clause  uncertain  in  meaning,  when  read  in  connec- 
tion with  the  entire  policy,  and  capable  of  two  equally  rational  con- 
structions, that  construction  will  be  adopted  which  is  most  favorable 
to  the  insured. — Empire  L.  Ins.  Co.  v.  Gee,  492. 

Same. — A  policy  guaranteeing  perfect  protection  and  declaring 
that  during  the  premium  paying  period,  after  the  policy  has  been 
in  force  sixty  days,  insurer  will  pay  beneficiary  $5,000  in  discharge 
of  claims,  provided  insured  died  as  the  result,  directly  or  independ- 
ently of  all  other  causes  of  bodily  injuries  effected  through  external, 
violent  and  accidental  means,  and  provided  death  occurs  within  ninety 
days  after  receiving  injury  causing  death,  etc.,  insures  against  a 
death  occasioned  from  an  accident  within  ninety  days  after  receiv- 
ing injury,  although  the  accident  happened  within  sixty  days  after 
the  issuance  of  the  policy. — Ih.  492. 

Same;  Defenses;  Fraudulent  Representation. — Where  fraudu- 
lent representations  are  set  up  in  defense  of  an  action  on  an  insur- 
ance i>olicy  it  must  be  shown  that  such  statements  relied  on  were 
made  with  intent  to  deceive,  that  they  related  to  matters  intrinsical- 
ly material  to  the  risk,  and  that  the  insurer  relied  thereon. — Ih. 
492. 

Same. — Where  the  action  is  on  an  insurance  policy,  a  plea 
alleging  that  insured  stated  in  his  application  that  he  had  no  reason 
to  believe  that  he  was  not  in  perfect  health  while  at  the  time  he 
was  suffering  from  heart  disease,  that  he  knew  he  was  suffering 
from  the  disease,  that  his  answer  was  false,  made  with  the  Intent  to 
obtain  the  policy,  and  that  insurer  relied  on  the  representation  mate- 
rial to  the  risk  sufficiently  alleges  the  defense  of  fraudulent  repre- 
sentation.—7b.  492. 

Same. — As  a  defense  to  an  action  on  a  life  Insurance  policy  a 
plea  setting  up  that  the  insured  falsely  represented  to  the  insurer 
that  he  had  no  reason  to  believe  himself  not  to  be  at  the  time  in 
perfect  health  and  safely  insurable,  that  such  representation  was 
false  in  that  insured  was  not  at  the  time  safely  insurable,  that 
insured  knew  the  representation  was  false,  that  he  made  the  same 
with  the  Intent  to  deceive  the  Insurer,  that  the  representation  was 
not  known  to  be  false  to  insurer,  and  that  It  was  deceived  thereby, 
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and  induced  to  execute  the  policy,  when  treated  both  by  the  trial 
court  and  the  parties  as  presenting  a  sufTident  answer  to  the  com- 
plaint is  sufficient  to  render  evidence  of  fraudulent  representation 
admissible.  In  that  insured  at  the  time  suffered,  to  his  knowledge, 
with  heart  disease,  and  that  he  made  the  representation  with  intent 
to  deceive,  and  that  insurer  relied  thereon. — Ih,  492. 

Same;  Instruction;  Jun/  Question. — ^Where  the  issue  was  wheth- 
er the  death  of  the  insured  was  due  solely  to  accident  within  the 
terms  of  the  policy,  and  the  evidence  thereon  was  confllctlufr.  the 
question  became  ore  for  the  jury  and  the  Insurer  was  not  entitled 
to  liLstnictions  directing  a  verdict  for  it  or  to  instructions  Ignoring 
.  the  disputed  issue  of  fact. — lb.  492. 

JI'DGMEXT. 
See  Execution. 

1.  Amendment  or  Correction. 

Judgment;  Amendment  or  Correction. — Where  the  bench  notes 
of  the  trial  jud.£:e  showed  the  verdict  of  guilt  and  fixed  the  pun- 
ishment, and  sentence  was  entered  in  conformity  therewith  the 
failure  of  the  judgment  entry  to  recite  the  punishment  could  be 
corrected  nunc  pro  tunc  after  the  expiration  of  30  days  from  the 
judgment  and  sentence,  and  at  a  subsequent  term  of  the  court. — 
Story  r.  The  State,  98. 

2.  Res  Judicata. 

Judgment;  Res  Judicata. — A  judgment  awarding  damages  for 
breach  of  warranty  of  title  precludes  consideration  of  any  inequit- 
able conduct  by  plaintiff-grantee,  after  discovery  of  the  fact,  in  a 
sul'sequert  action  to  annul  conveyances  as  being  in  fraud  of  the 
judgment. — Cowan,  Trustee,  v.  Staggs,  144. 

.S.  Enjoining. 

Judgment;  Enjoining;  Right  to  Relief;  Tender. — ^A  bill  filed  to 
enjoin  a  judgment  at  law  on  the  ground  of  partial  defense  of  pay- 
ment is  not  sufficient  if  it  fails  to  tender  the  amount  admitted  to  be 
due.  although  it  offers  to  pay  what  may  be  found  to  be  due  on  the 
tT\R].—ZareUo  r.  Goldstein,  321. 

4.  liCin  and  Enforcement. 

Judgment;  Enforcement  of  Lien:  Equity. — The  fact  that  it  did 
not  appear  that  an  execution  would  not  produce  satisfaction  of  a 
decree,  was  no  bar  to  the  enforcement  In  equity  of  the  lien  of  the 
decree,  recorded  under  section  415(i.  Code  1907. — Ourley  r.  Rjohert- 
son,  326. 

5.  Collateral  Attack. 

Judgment:  Foreclosure  Decree:  Collateral  Attack;  Laches. — 
Where  the  liability  of  obligors  on  notes  secured  by  mortgage  was 
contingent  on  a  deficiency  decree  being  rendered,  laches  In  the  fore- 
closure of  the  mortgage  could  be  raised  only  in  the  foreclosure  pro- 
ceedings, and  not  in  a  subsequent  proceeding  in  equity  to  enforce  the 
deficiepcy   decree. — Ourley  r.   Robertson,  3211). 

Judgment;  Collateral  Attack:  Attachment:  Ejectment. — ^The 
validity  of  the  action  of  the  court  in  vacating  a  judgment,  rendered 
after  a  prior  judgment  condemning  the  land  in  attachment  had 
been  set  aside,  and  in  treating  the  prior  judgment  as  reinstated  and 
valid,  by  issuing  a  venditioni  exponas  thereon,  followed  by  a  sale  and 
a  deed,  cannot  be  inquired  into  In  a  collateral  proceeding  In  eject- 
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ment,  though  the  title  to  the  same  property  was  Involved,  especially 
where  such  ejectment  suit  was  not  between  those  who  were  par- 
ties to  the  attachment  proceeding. — Wheeler  v.  Strickland,  360. 

G.  Vacation. 

Judgment;  Vacation;  Right  to  Attack. — Where  a  party  who  se- 
cures a  judgment  in  attachment  causes  the  same  to  lie  set  aside, 
the  purchaser  at  the  sale  held  under  a  subsequent  Judgment  therein 
could  not  subsequently  question  the  validity  of  the  court's  action  In 
setting  aside  the  judgment. — Wheeler  v.  Strickland,  3G0. 

Same;  Personal  Judgment, — A  judgment  in  an  attachment  pro- 
ceeding against  a  non-resident  defendant  who  does  not  appear  is  not 
a  valid  personal  judgment. — lb.  360. 

7.  Payment. 

Judgment;  Payment;  Persons  Entitled  to  Receive. — Payment 
6f  a  judgment  in  order  to  operate  as  a  release  or  satisfaction,  even 
pro  tanto,  must  he  made  to  the  plaintiff,  or  to  some  person  au- 
thorized by  him  or  by  law  to  receive  it,  except  as  to  joint  Judgment, 
or  those  assigned. — Henderson   v.  P.  d-  M.  Bank,  420. 

Same;  Authority  of  Officer, — An  officer  is  not  entitled  to  re- 
ceive payment  of  a  Judgment  before  execution  issues,  nor  after  the 
return  day  thereof;  hence,  if  he  receives  payment  when  he  has  no 
execution  in  his  hands,  he  acts  in  his  private  capacity  only,  and 
such  payment  is  inoperative  unless  ratified  or  accepted  by  the 
Judgment  creiiitor. — /&.  420. 

JIRY  COMMISSION. 

See  Jury  and  Jurors. 
JURY  AND  JFRORS. 

1.  Petit  Jur5^ 

(a)  Venire  and  Service  of. 

Jury:  Venire;  Service  on  Defendant. — Where  there  was  a  sub- 
stantial compliance  with  the  statute  and  the  court's  order  requiring 
the  venire  to  be  served  on  defendant,  and  where  the  copy  of  the 
venire  served  on  him  on  the  day  of  his  arraignment,  contained  the 
names  of  three  regular  Jurors  who  had  not  been  summoned,  and  a 
second  vevire  was  served  on  him  six  days  later  and  two  days 
before  the  day  set  for  the  trial,  which  omitted  such  name,  and  sub- 
stituted those  of  three  others,  who  had  been  summoned  as  regular 
jurors  for  the  week,  the  defendant  was  not  prejudiced  thereby,  espe- 
cially as  the  certificate  of  the  clerk  appended  to  the  second  venire 
explained  the  error. — Lewis  v.  The  State,  26. 

(b)  Summoning. 

Same;  Order  for  Summoning. — The  order  of  the  court  entered 
on  arraignment  that  the  sheriff  "siunmon  the  persons  whose 
names  are  now  drawn  from  the  Jury  t.ox  in  this  court  on  the  day  so 
set,  as  Jurors  for  the  trial  of  this  cause"  is  a  substantial  compli- 
ance with  tlie  statutory  requirement  that  he  be  required  to  sum- 
mon them,  to  appear  in  court,  on  the  day  set  for  trial. — Lewis  v. 
The  State,  26. 

2.  Commission  and  Powers  of. 

Jury;  Commissioners;  Powers;  Statutes, — Construing  together 
sections  '10,  11,  12,  14,  27,  Acts  1909,  p.  308,  it  is  held  that  the 
Jury  commissioners,  having  made  the  roll,  cannot  withdraw  a  name 
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once  placed  thereon,  or  add  other  names;  their  powers  to  make 
a  jury  roll  being  exhausted,  save  when  required  to  make  a  new 
list  because  of  a  deficiency. — Jury  Com.  Morgan  Co.  v.  State  ex  rel. 
Atty.   Gen.,  412. 

Same. — Construing  sections  27  and  29  of  said  Act,  it  is  held 
that  having  made  a  jury  roll  as  required  by  the  Act,  the  jury  com- 
mission is  without  power  to  remove  names  therefrom  or  add  names 
thereto  except  when  required  by  law  to  make  a  new  Jury  roll. — 
lb.  412. 

LACHES. 

See  Equity,  §  1. 

LIBEL  AND  SLANDER. 

Libel  and  Slander;  Slander:  Liability. — Unlike  libel,  slander  is 
not  susceptible  of  a  joint  commission  by  two  or  more  persons,  and 
hence,  an  action  joining  two  or  more  defendants  for  slander  Is  sub- 
ject to  demurrer  for  misjoinder. — Smith  Bros,  d  Co.  r.  Agee  d  Co., 
627. 

Same:  Pleading;  Innuendo. — One  suing  for  slander  Is  limited  in 
his  right  to  recover  to  the  meaning  ascribed  by  his  innuendo  to  the 
publication.— 76.  627. 

Same. — It  is  not  the  office  of  innuendo  to  introduce  new  matter 
or  enlarge  the  natural  or  usual  meaning  of  words. — lb.  627. 

Same;  Aetionable  Publication. — A  statement  by  defendant  at  a 
meeting  of  the  creditors  of  one  H.,  that  said  H.  was  a  half  brother 
of  Smith  Brothers,  plaintiffs,  that  his  money  went  into  the  firm  of 
Smith  Brothers  &  Company,  and  that  he  was  the  company.  Is  not 
actionable  as  conveying  the  idea  that  plaintiffs  and  said  H.,  who  was 
the  bankrupt,  had  concealed,  removed  or  disbursed  the  property 
belonging  to  H.,  with  intent  to  defraud  his  creditors,  and  that 
plaintiffs  were  untrustworthy  or  dishonest,  and  that  credit  should 
not  be  extended  to  them  by  those  engaged  In  the  sale  of  goods,  nor 
by  brother  merchants. — lb.  627. 

Same:  Pleas  in  Bar;  Sufficient. — A  plea  to  an  action  of  slander 
that  "if  the  alleged  words  were  Sjwken"  they  were  spoken  in  good 
faith,  without  malice,  etc.,  fails  to  confess,  without  condition,  utter- 
ance of  so  much  of  the  words  charged  as  would  support  the  cause 
of  action,  and  hence,  was  insufficient  under  the  rules  that  a  plea 
must  either  traverse  or  must  confess  and  avoid  the  pleaded  matter. 
—lb.  627. 

Same:  Damn  Rascal. — The  term  "damn  rascal"  Is  opprobrious, 
and  is  one  of  the  strongest  expressions  to  convey  the  idea  of  moral 
tnri>itude.— 76.  627. 

Same:  Privilege:  Creditor's  Meetings. — A  creditor's  meeting  is 
an  occasion  of  qualified,  conditional  privilege  as  affecting  liability 
as  for  slander  of  statements  made  therein. — 76.  627. 

/?<i»ir.— S|>eaklng  of  plaintiffs  in  a  meeting  of  the  creditors 
of  a  third  person  as  damn  rascal,  did  not  destroy  the  privilege 
of  the  occasion,  though  such  unnecessary  defamatory  expression  may 
be  considered  In  determining  the  existence  of  actual  malice  on  the 
part  of  defendant  in  the  utterance  of  such  statement. — lb.  627. 

Same;  Conditional  Qualified  Privileges;  Elements. — In  an  action 
for  slander  absence  of  actual  malice  is  an  essential  element  of  quali- 
fied privileged  communication. — Ih.  G27. 
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Limitation  of  Actions;  Tolling  of  Statutes;  Non  Compos  Mentis, 
—The  provisions  of  section  4846»  Code  1907,  exempts  a  non  compos 
mentis  from  the  three  years  limitation  for  entries  on  land  and 
similar  actions,  except  that  such  disability  will  not  warrant  an  entry 
or  action  after  more  than  twenty  years  from  the  accruing  of  the 
cause  of  action  or  right  of  entry. — Bradley  v.  Singleterry,  106. 

Limitation  of  Action;  Fraudulent  Conveyance;  Accrual;  Com- 
mencement. — Where  debtor  executed  joint  notes  secured  by  mortgage, 
and  controlled  by  a  contemporaneous  collateral  agreement  under 
which  their  liability  could  not  become  fixed  until  a  deficiency  decree 
was  rendered,  the  statute  of  limitations  did  not  commence  to  run, 
either  in  favor  of  the  debtors  as  to  the  property  retained  by  them, 
or  in  favor  of  parties  to  whom  the  debtor  conveyed  property  in 
fraud  of  creditors,  until  the  liability  of  the  debtors  became  fixed  by 
such  a  decree,  although,  as  regards  the  property  fraudulently  con- 
veyed, limitations  would  have  begun  to  run  from  the  date  of  the 
conveyance,  but  for  the  contingent  nature  of  the  liability. — Gurley 
V.  Robertson,  326. 

MANDAMI^S. 

Mandamus;  Right  to  Relief, — Where  the  Judge  dismissed  the 
condemnation  proceedings,  mandamus  will  not  He  to  compel  the 
Judge  to  vacate  an  order  quashing  service  of  notice  of  such  pro- 
ceedings, since  the  relief  would  be  useless,  so  long  as  the  order 
of  dismissal  remained  undisturbed. — T?ie  State  v.  Still,  442. 

Same;  Other  Remedy;  Appeal. — Where  all  the  other  orders 
were  merged  into  the  final  order  of  dismissal  of  the  condemnation 
proceedings,  an  appeal  would  lie  from  such  order  under  section  3878, 
Code  1907,  and  hence,  no  separate  remedy  by  mandamus  survived  as 
to  such  interlocutory  order. — 11>.  442. 

MASTER  AND  SERVANT. 
1.  Injury  to  Servant. 

(a)  Complaint. 

Master  and  Servant;  Injury  to  Servant;  Complaint. — A  count 
for  injuries  to  a  miner  by  a  fall  of  a  portion  of  a  roof,  under  subdivi- 
sion 1,  section  3910,  is  not  demurrable  as  seeking  to  fix  negligence 
per  se  on  defendant  from  the  mere  existence  of  the  defect,  where  it 
alleges  that  defendant  was  operating  a  coal  iplne,  and  while  plaintiff 
was  in  the  mine  engaged  in  and  about  his  business  in  his  service  to 
defendant,  a  part  of  the  roof  or  top  of  the  mine  fell  on  or  against 
him,  causing  the  injuries  complained  of,  and  that  he  suffered  such 
injuries  by  reason,  and  as  proximate  consequence  of  a  defect  in  the 
ways,  works,  etc.,  which  defect  arose  from  or  had  not  been  discov- 
ered or  remedied  owing  to  the  negligence  of  defendant,  or  some 
person  In  defendant's  service  entrusted  by  it  with  the  duty  of  seeing 
that  the  ways,  works,  etc.,  were  in  proper  condition,  to-wit,  that  such 
part  of  the  roof  which  fell  on  or  against  him  was  defective. — Little 
Cahaha  C.  Co.  v.  Oilhert,  515. 

Same;  Pleading. — Where  a  complaint  alleged  that  at  the  time 
of  the  injury  plaintiff  was  in  defendant's  employ  and  was  in  a  mine 
engaged  in  defendant's  business  in  such  employment,  it  sufficiently 
charges  that  plaintiff  was  engaged  in  the  duties  of  his  employment 
at  the  time  of  the  injury. — lb.  515. 

Same;  Defective  Roof;  Breach  of  Duty. — Where  the  averments 
of  a  complaint  for  injuries  to  a  servant  by  a  defect  in  the  roof  of  a 
mine  was  sufficient  to  state  a  cause  of  action,  under  section  3910. 
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subdivision  1,  Code  1907,  It  was  uot  necessary  to  add  an  allegation 
that  It  was  defendant's  duty  to  prevent  the  defect  which  was  averred 
to  have  arisen  from  the  master's  negligence,  since  the  master's  duty 
to  protect  a  servant,  while  engaged  In  his  employment,  from  Injury  by 
reason  of  a  defect  in  the  ways,  etc.,  arising  from  negligence  with 
which  the  master  is  chargeable,  is  a  duty  growing  out  of  the  rela- 
tion of  master  and  servant. — /&.  515. 

Same. — A  count  under  subdivision  2,  section  3910,  Code  1907, 
which  alleged  that  a  part  of  the  roof  of  defendant's  mine  fell  on 
plalntlflf  while  he  was  at  work  therein,  as  defendant's  servant,  and 
that  he  suffered  injuries  by  reason  of  the  negligence  of  a  person  in 
defendant's  employ  who  had  superintendence  entrusted  to  him  while 
in  the  exercise  of  such  superintendence,  in  that  such  person  negli- 
gently caused  or  allowed  such  part  of  the  roof  to  fall  on  or  against 
plaintiff  at  that  time,  is  not  demurrable  for  a  failure  to  allege  a 
duty  on  the  part  of  defendant  or  its  superintendent  to  secure  the 
roof,  or  a  breach  of  that  duty,  or  knowledge  of  the  superiiUendent 
of  the  probable  danger  of  the  roof's  falling,  or  that  that  fact  could 
have  been  ascertained  by  the  exercise  of  due  care;  it  is  only  neces- 
sary for  plaintiff  to  allege  the  negligence  of  defendant  as  he  did,  and 
to  show  that  defendant  knew,  or  was  in  a  position  to  know  of  the 
defect  by  the  exercise  of  reasonable  care. — /&.  515. 

(b)  Assumed  Risk. 

Same;  Assumed  Risk;  Evidence;  Jury  Question. — The  evidence 
examined  and  held  to  require  a  submission  to  the  Jury  of  the  issues 
of  contributory  negligence  and  assumed  risk  for  injuries  to  the 
miner  by  the  fall  of  a  part  of  the  roof  of  the  mine  while  he  was 
putting  up  props  and  cross  collars. — Little  Cahaha  Coal  Co.  r.  Oil- 
bert,  515. 

Same;  Assumption  of  Risk. — Whether  or  not  a  servant  assumes 
the  risk  where  his  superior  commands  him  to  go  on  with  his  work, 
is  a  question  of  fact  depending  on  the  degree  of  danger  and  the 
extent  of  the  servant's  understanding  of  such  danger. — Prattrille  C. 
M.  Co.  V.  MeKimiey,  554. 

Same;  Assumption  of  Risk. — I'nder  the  Employer's  Liability  Act 
the  employee  assumes  the  risk  of  injury  from  defective  machinery 
only  by  falling  to  give  notice  of  the  defect  within  a  reasonable 
time.— Gar dtier  v.  B'ham.  M.  d  F.  Co.,  571. 

(c)  Contributory  Negligence. 

Master  and  Servant;  Injury  to  Servant;  Contributory  Negli- 
gence; Plea. — Where  the  action  was  for  the  death  of  a  miner  by  a 
fall  of  a  portion  of  a  roof,  a  plea  alleging  that  decedent  was  informed 
of  the  condition  of  the  roof  at  the  place  of  the  alleged  injury,  and 
with  such  knowledge,  and  knowing  that  the  roof  was  liable  to  fall 
at  any  moment,  negligently  placed  himself  under  the  same  and  was 
injured;  and  another  plea  alleging  that  decendent  was  guilty  of 
negligence  which  proximately  contributed  to  his  alleged  injury,  in 
that,  with  knowledge  that  a  part  of  the  top  of  the  mine  was  loose, 
and  was  In  danger  of  falling,  and  that,  should  the  same  fall  when 
he  was  under  or  dangerously  near  the  same.  Injury  would  result  to 
him,  yet  he  nevertheless  went  under,  or  dangerously  near  the  same 
.whereby,  and  as  a  proximate  consequence  of  which,  he  was  struck 
and  injured,  was  each  definite  and  certain,  and  sufficient  as  pleas 
of  contributory  negligence. — Black  v.  Roden  Coal  Co.,  531. 

Same. — ^Where  the  action  was  for  the  death  of  a  miner  by  a 
fall  of  a  portion  of  the  roof  of  the  mine,  a  plea  alleging  that  decedent 
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knew  of  the  existence  of  the  alleged  defective  roof,  and  at  the  time 
of  the  alleged  injury,  it  was  his  duty  to  remedy  such  defect,  which 
duty  he  negligently  failed  to  perform,  and  as  a  proximate  conse- 
quence thereof  was  injured,  was  not  subject  to  demurrer  on  the 
ground  that  it  failed  to  allege  that  the  decedent  negligently  or 
voluntarily  did  anything  or  failed  to  do  anything  which  was  the 
proximate  cause  of  his  death,  or  that  it  did  not  aver  that  it  was 
decedent's  duty  to  see  that  the  part  of  the  roof  which  fell  was  In 
a  safe  condition,  or  on  any  other  ground  of  demurrer  filed  thereto. 
— /&.  531. 

Same;  Contributory  Negligence. — rnless  it  contributed  to  the 
Injury  a  servant's  negligence  will  not  bar  his  recovery  for  such 
injury.— Praltville  C.  M.  Co,  v.  McKinney,  554. 

Master  and  Servant;  Injury  to  Servant;  Contributory  'Negli- 
gence; Plea. — Where  the  action  was  by  an  employee  for  injury  re- 
ceived by  the  falling  of  a  heavy  piece  of  crane  machinery  which  the 
operator  was  unable  to  check  by  reason  of  a  defect  in  the  machinery, 
a  plea  alleging  contributory  negligence  in  that  plaintiff,  with  knowl- 
edge that  the  machine  was  Insecurely  suspended  over  an  open  pit, 
and  in  danger  of  falling,  and  that  injury  would  result  to  him  if  it 
should  fall  when  he  was  upon  or  near  it,  nevertheless  stood  upon  or 
near  it,  and  thereby  received  his  injury,  was  not  subject  to  de- 
murrer, where  the  complaint  and  plea,  considered  separately  or 
together,  did  not  so  state  the  facts  as  to  enable  the  court  to  say, 
as  a  matter  of  law,  either  that  the  operator  could  not  have  pre- 
vented the  accident,  had  his  machine  not  been  defective,  or  that 
plaintiff  might  not  have  avoided  the  injury  by  the  use  of  due  care, 
after  he  became  aware  that  the  machinery  upon  which  he  was  work- 
ing would  fall,  and  he  probably  along  with  it. — Gardner  r.  B'ham 
M.  d  F.  Co.,  571. 

(d)  Safe  and  Dangerous  Appliances. 

Same;  Defective  Appliance;  Guarding  Machinery, — It  cannot  be 
asserted  as  a  matter  of  law  that  a  master  is  not  liable  for  injury 
to  a  servant  caused  by  a  protruding  set  screw  on  a  revolving  shaft. 
—PrattviUe  C.  M.  Co.  r.  McKinney,  554. 

Same;  Safe  Appliances. — While  a  master  is  not  required  to 
furnish  the  best  possible  appliances  he  cannot  escape  liability  by 
showing  that  appliances  similar  to  those  used  by  him  are  used  by 
prudent  persons  engaged  in  the  same  business. — 76.  554. 

(e)  Evidence. 

Master  and  Servant;  Injun/  to  Servant;  Jury  Question. — ^The 
evidence  in  this  case  examined  and  held  sufficient  to  require  a  sub- 
mission to  the  Jury  of  the  question  of  the  master's  liability,  and  the 
contributory  negligence  and  assumption  of  risk  to  the  servant. — 
Prattvillc  C.  M.  Co.  v.  McKinney,  554. 

Same;  Evidence. — Where  the  action  was  for  injury  to  a  servant 
by  a  protruding  set  screw  on  a  revolving  shaft,  it  was  proper  to 
allow  the  servant  to  testify  as  to  his  knowledge  of  the  dangerous 
character  of  the  machinery  which  Injured  him. — lb.  554. 

Same. — A  servant  may  show  that  the  accident  in  which  he  was 
injured  was  the  first  one  that  has  happened  to  the  machine  as  such 
testimony  tends  to  show  the  servant's  lack  of  knowledge  of  the 
danger,  and  is  not  injurious  to  the  master. — lb.  554. 
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2.  Medical  Service  Contract. 

Master  and  Servant;  Medical  Service;  Duty  of  Employer. — 
Where  the  contract  between  a  company  and  its  employees  for  medi- 
cal services  did  not  specify  anything  as  to  a  restricted  district  in 
which  service  was  furnished,  the  company  was  liable  for  Injuries 
to  such  servant,  arising  from  its  failure  to  respond  with  such  ser- 
vices, even  though  the  employee  lived  outside  of  limits  fixed. — 
Thomas  v.  T.  C,  /.  d  R.  R.  Co.,  580. 

3.  Negligence. 

Master  and  Servant;  Injury  to  Servant;  Neffligence;  Jury 
Question. — Under  the  evidence  In  this  case  It  was  a  question  for  the 
jury  to  determine  whether  the  injury  resulted  from  the  alleged  neg- 
ligence of  the  foreman  of  defendant  in  causing  the  crane  to  be 
moved,  and  as  to  whether  plaintiff  was  guilty  of  contributory  neg- 
ligence.— Walker  v.  Woodward  I.  Co.,  584. 

MINES  AND  MINERALS. 

Mines  and  Minerals;  Mineral  Rights;  Bona  Fide  Purchaser. — 
A  purchaser  of  mineral  rights  in  land  from  one  not  shown  to  have 
been  in  possession  was  put  upon  inquiry  as  to  the  rights  of  others 
claiming  under  an  unrecorded  deed,  where  it  appeared  that  the 
land  had  been  cultivated  by  such  others. — Sloss-S.  flf.  <j6  /.  Co,  v. 
Taff.  382. 

Same;  Possession. — Possession  of  lands  in  which  minerals  lie 
may  exist  and  be  exercised  of  the  mineral  right  as  distinct  from  the 
surface  right,  or  of  the  surface  right  as  distinct  from  the  mineral 
right.— 76.  882. 

Same;  Sale;  Notice;  Possession. — The  possession  of  land  by  a 
widow  or  her  agent,  under  a  deed  to  only  the  surface  right,  not 
being  Inconsistent  with  her  possession  under  a  prior  unrecorded 
deed  to  the  whole  Interest  did  not  relieve  one  subsequently  pur- 
chasing from  a  third  party  the  mineral  rights,  of  his  duty  to  make 
such  reasonable  inquiry  as  would  have  disclosed  the  existence  of 
the  unrecorded  deed. — Ih.  382. 

MORTGAGES. 

1.  Assumption  of  Debt. 

Pleadings;  Mortgagor;  Assumption  of  Debt — Where  the  re- 
spondent assumed  the  mortgage  on  a  purchase  of  the  mortgage  prop- 
erty from  complainant,  a  bill  by  the  complainant,  filed  after  limita- 
tions had  barred  the  right  of  the  mortgagee  to  enforce  the  debt 
secured  by  the  mortgage,  as  against  the  complainant  under  her  ob- 
ligation as  surety,  to  enforce  the  mortgage  for  the  protection  of 
complainant,  was  insufficient,  although  alleging  that  the  mortgagee 
had  never  released  complainant,  and  had  never  agreed  to  accept 
respondent  in  the  place  of  complainant  as  the  debtor,  and  that  the 
same  remains  an  existing  liability  against  the  complainant. — Austiil 
V.  Amer.  F.  L.  M.  Co.,  157. 

2.  Payment  and  Proof  of. 

Mortgages;  Payment;  Burden  of  Proof. — ^Where  property  de- 
stroyed by  fire  was  mortgaged  and  was  insured,  $400  being  on  the 
house  and  $200  on  the  household  furniture,  and  the  whole  face  of 
the  policy  was  collected,  prima  facie  the  amount  due  on  the  house 
belonged  to  the  mortgagee,  and  Its  payment  to  him  by  the  insur- 
ance company  would  operate  as  a  payment  on  and  satisfaction  pro 
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tanto  of  the  mortgage  debt;  but  the  $200  on  the  furniture  belonged 

to  the  insured,  and  the  burden  was  on  him  to  show  its  payment  and 

application  as  a  credit  on  the  mortgage  debt. — Kirkland  v.  Arnold, 

227. 

Same. — The  evidence  examined  and  held  to  warrant  a  finding 
that  by  an  agreement  between  complainant  and  respondent,  mort- 
gagor and  mortgagee,  there  was  no  application  of  the  insurance 
money  collected  by  the  mortgagee,  but  that  was  left  open  to  future 
adjustment,  and  that  the  mortgagee  paid  to  the  mortgagor  $350  of 
sucli  money,  and  that  the  mortgage  was  entitled  to  a  credit  of  only 
$250.— /&.  227. 

Same;  Insurance. — The  fund  derived  as  proceeds  of  the  insur- 
ance on  mortgaged  property  in  case  of  loss  may  be  diverted  by  agree- 
ment between  the  mortgagor  and  mortgagee,  and  applied  to  other 
uses  than  the  payment  of  the  mortgage  debt,  or  may  be  held  for 
future  disposition. — Ih,  227. 

3.  Foreclosure  and  Incidents. 

Mortgages;  Foreclosure;  Attorney's  Fees. — Where  a  mortgage 
provides  for  the  payment  of  a  reasonable  attorney's  fee  in  case  it 
should  be  necessary  to  employ  one  in  the  collection  of  the  debt,  it 
is  a  contract  of  indemnity  In  favor  of  the  creditor,  and  entitles  his 
attorney  to  reasonable  compensation,  taking  into  consideration  the 
nature  of  the  employment  and  the  skill  and  labor  requisite  to  its 
discharge. — Faulk  d  Go.  v.  Hohbie  Qro.  Co.,  254. 

Same. — Where  a  note  secured  by  mortgage  provided  for  a 
reasonable  attorney's  fee,  and  the  mortgage  was  foreclosed,  an 
allowance  of  10  per  cent,  on  the  amount  of  the  face  of  the  mortgage 
was  not  improper,  as  a  matter  of  law,  although  after  the  proceed- 
ings were  begun,  part  of  the  mortgage  debt  was  discharged;  such 
an  allowance  was  not  palpably  excessive. — Ih.  254. 

Mortgages;  Foreclosure  by  Bill;  Purchaser.— h  purchaser  at  a 
foreclosure  sale  under  judicial  decree  assumes  the  risk  of  the  regular- 
ity and  validity  of  the  proceedings,  and,  even  if  the  sale  is  in  all 
respects  valid,  acquires  no  greater  right  or  better  title  than  was  in 
the  person  whose  property  was  sold. — Goulding  Fert.  Co.  v.  Blanch- 
ard,  298. 

Same. — A  purchaser  at  a  judicial  sale  on  foreclosure  of  a  mort- 
gage may  not  have  an  alleged  error  in  his  deed  corrected,  if  the 
correction  would  work  a  variance  from  the  judgment  or  proceedings, 
and  cannot,  after  the  lapse  of  the  term  at  which  the  judgment  was 
rendered,  have  the  decree  itself  corrected,  unless  the  record  shows 
the  alleged  mistake. — Ih.  298. 

Same;  Caveat  Emptor. — As  applied  to  quasi  judicial  sales  by 
a  trustee  or  mortgagee  under  power,  the  rule  of  caveat  emptor  only 
means  that  the  trustee  or  mortgagee,  as  agent  for  the  mortgagor,  is 
not  responsible  for  any  failure  of  title,  whether  due  to  irregularities 
in  the  sale  or  want  of  title  in  the  mortgagor,  and  that  the  pur- 
chaser cannot  urge  such  failure  to  defeat  the  liability  for  the 
purchase  price;  it  does  not  preclude  the  purchaser  from  recovering 
from  the  mortgagor  for  breach  of  warranty  if  there  be  no  break  in 
the  chain  of  personal  privity. — Ih.  298. 

4.  Deficiency  Decree. 

Mortgages;  Deficiency  Decree;  Enforcement;  Laches. — The 
maintenance  of  a  bill  in  equity  to  enforce  a  deficiency  decree  against 
obligors  on  notes  secured  by  mortgages,  was  not  barred  by  laches. 
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where  the  bill  was  filed  within  the  limitation  period,  and  where 
there  had  been  no  change,  operating  to  the  detriment  of  defendant, 
aa  would  render  the  granting  of  the  relief  prayed  inequitable.-- 
Gurley  v.  Robertson,  320. 

Bame. — Such  a  bill  was  not  objectionable  as  being  for  the  en- 
forcement of  a  stale  demand:  the  distinction  between  staleness  of 
demand  and  laches  being  more  technical  than  inherent. — lb.  326. 

MT'NK  IPAL  CORPORATIONS. 

1.  Obstructing  Streets  of. 

Municipal  Corporations;  Obstructing  Streets;  Special  Injury; 
Averment. — A  bill  averring  that  a  railroad  has  obstructed  a  street 
by  the  erection  of  a  fence  across  it,  and  the  placing  of  shops  and 
bulldhigs  thereon  so  as  to  cut  oflP  all  direct  communication  from 
plaintiff's  property  with  a  portion  of  the  city,  as  well  as  from  the 
railroad  terminal  station,  except  by  a  circuitous  route  through  a 
neighborhood  of  bad  repute,  or  by  going  a  long  distance  to  another 
street,  makes  the  case  of  Injury  to  the  complainant  Individually  and 
specially,  different  from  that  suffered  by  the  public  at  large,  con- 
tinuous in  Its  character,  and  for  which  he  could  not  recover  adequate 
damages  at  law,  and  hence,  entitles  him  to  a  suit  to  have  the  nuisance 
abated.— AJa.  G.  8.  R.  R.  Co.  v.  Barclay,  124. 

Same;  Right  of  Individual. — It  is  not  essential  that  the  prop- 
erty of  a  private  owner  should  abut  upon  the  obstructf^d  portion  of 
the  street  to  enable  him  to  sue  to  abate  the  'obstruction  of  a  public 
highway  as  of  sijeclal  Injury  to  him. — lb.  124. 

Municipal  Corporation;  Obstructing  Streets;  Nuisance;  Abate- 
ment.— A  bill  lies  to  enjoin  a  private  party  from  maintaining  a 
public  nuisance  In  a  street  in  such  manner  as  to  illegally  interfere 
with  ingress  and  ejrress  to  and  from  plaintiff's  property. — City  of 
Florence  r.  Woodruff,  137. 

Same;  Ooremmental  Duties;  Omission  to  Exercise. — Municipal 
corporations  are  not  liable  for  the  omission  to  exercise,  or  for  neg- 
ligence in  exercising,  public  governmental  duties,  such  as  the  abate- 
ment of  pu!)lic  nuisances;  when,  however,  by  charter  or  statute 
they  are  bound  to  kcei)  their  street  or  other  public  places  in  safe 
condition,  they  are  liable  for  injury  resulting  from  a  willful  or  neg- 
ligent failure  to  do  so. — lb.  137. 

Same;  Streets;  Defects;  Municipal  Liability.— The  provisions 
of  sec»tion  1273.  Code  1907,  merely  forbid  maintenance  of  defects 
rendering  the  streets  or  other  public  places  unsafe  or  inconvenient 
for  public  use.  but  creates  no  liability  for  Injuries  not  resulting 
from  the  use  of  the  highway  for  travel. — 77;.  137. 

Same;  Bill;  Sufficiency. — Where  no  express  authority  or  license 
to  maintain  the  scales  as  a  nuLsance  is  shown,  a  bill  stating  that 
the  city  negligently  and  willfully  refused  to  abate  a  nuisance  con- 
sisting in  wagon  scales  and  platforms  maintained  in  a  street  by  a 
private  individual,  and  that  the  city,  over  complainant*s  protest, 
had  again  issued  license  to  such  person,  well  know^ing  that  he 
would  obstruct  the  streets,  etc.,  was  insufficient  to  charge  the  city 
with  liability.— /ft.  137. 

2.  Public  Improvement  of  Streets. 

Municipal  Corporation;  Public  Improvements;  Assessments; 
Power  to  Levy. — While  municipal  corporations  are  without  Inher- 
ent power  to  levy  assessments  for  public  Improvement,  and  the  au- 
thority therefor  must  be  found  in  a  statute,  and  the  statutory  au- 


Digiti 


zed  by  Google 


SUBJECT  INDEX.  715 

MUNICIPAL  CORPORATIONS.— ConNftMert. 

thority  strictly  followed,  yet  the  clearly  expressed  legislative  pur- 
pose, witbin  constitutional  limitations,  must  be  given  effect,  Includ- 
ing tbose  incidental  and  inferential  powers  essential  to  carry  into 
effect  tbose  powers  specifically  granted. — City  of  B'ham  v.  WilU,  198. 

Same;  Preliminary  Hearing  of  Objection, — Under  sections  13()1, 
1362,  and  1364,  Code  1907,  tbe  first  bearing  is  not  jurisdictional,  but 
merely  advisory,  it  not  being  contemplated  tbat  objections  or  pro- 
tests going  to  tbe  validity  of  the  ultimate  assessment  to  be  made 
shall  be  determined,  but  merely  affording  tbe  property  owners  an 
opportunity  to  interpose  objections,  yet  permitting  tbe  governing 
body  of  tbe  municipality  to  proceed,  notwithstanding  the  objections. 
— /6.  198. 

Same;  Preliminary  Notice. — The  Legislature  could,  imder  the 
Constitution,  have  left  tbe  question  of  whether  public  improvement 
should  be  made,  to  the  discretion  of  the  governing  body  of  the  mu- 
nicipality without  tbe  preliminary  notice  to  tbe  property  owners  re- 
quired by  sees.  1362,  1363,  1364,  Code  1907.— 16.  198. 

Same;  Constitutional  Provisions. — A  property  ow^ner  has  the 
right  to  insist  only  that  public  improvements  be  undertaken  by  leg- 
islative authority,  and  that  the  property  be  benefitted  to  an  extent 
equal  to  the  amount  assessed  against  it. — lb.  198. 

Same:  Assessments;  Hearing;  Necessity. — Whether  property 
has  been  benefitted  by  a  public  improvement  to  an  extent  equal  to 
tbe  assessment  against  it,  is  a  judicial  question,  and  on  this  ques- 
tion the  property  owner  is  entitled  to  notice  and  a  bearing. — lb.  198. 

Same;  Preliminary  Proceedings ;  Estoppel  to  Deny. — ^While  the 
preliminary  notice  to  property  owners  of  a  proposed  pub'.ic  improve- 
ment, and  all  other  steps  preliminary  to  the  notice  of  assessment,  and 
the  assessment  itself  must  be  observed  (sees.  1361,  et  seti.  Code 
1907),  yet  it  may  be  waived  and  a  person  failing  to  appear  or  object 
at  the  final  hearing  is  estopped  under  section  1281,  Code  1907  from 
attacking  tbe  validity  of  the  assessment,  either  for  defects  and  omis- 
sions in  the  preliminary  proceedings  or  for  mere  errors  or  irreg- 
ularities.—76.  198. 

Municipal  Corporations ;  Public  Improvement;  Preliminary  Pro- 
ceedings; Resolution. — A  preliminary  ordinance  instituting  a  public 
street  improvement  reciting  In  its  title  the  street  to  be  improved  and 
designating  its  terminal  points,  but  not  naming  the  same  in  the 
body  of  the  ordinance,  was  sufficient  to  show  that  the  improve- 
ment would  be  undertaken  by  the  municipal  authorities  under  the 
authority  vested  in  it  by  law.  and  was  not  Ineffectual  where  no  ob- 
jection was  made  on  the  final  hearing  by  objection  to  the  assess 
ineut— City  of  B'ham  v.  Abemathy,  221. 

Same:  Estoppel  to  Attack. — ^Where  a  property  owner  does  not 
appear  and  contest  the  validity  of  the  assessment  for  public  improve- 
ment on  the  final  hearing  thereon,  she  is  estopped  from  attacking  its 
validity  for  omissions  in  tbe  preliminary  proceedings. — lb.  221. 

Municipal  Corporations;  Street  Improvement;  Assessment; 
Jurisdiction. — Under  sections  1394-5,  Code  1907,  the  circuit  or  other 
court  of  like  jurisdiction  to  which  an  appeal  is  taken  by  the  owner 
from  an  assessment  for  street  improvement,  may  determine  tbe  ex- 
istence and  effect  of  any  defects  in  the  proceedings,  and  may  also 
determine  whether  the  assessment  exceeds  the  special  benefits. — 
Gamer  v.  City  of  Anniston,  430. 

Same;  Abatement  o/  Proceedings. — ^Where  it  appears  that  there 
is  fundamental  error  in  proceedings  to  assess  property  for  street 
improvement,  the  proceedings  should  be  abated. — lb.  430. 


Digiti 


zed  by  Google 


716  SUBJECT  INDEX. 

MUNICIPAL  CORPORATIONS.— (7on«n«ed. 

Same;  Supplementary  Proceedings, — Where  proceedings  to  as- 
sess property  for  street  Improvements  are  abated  for  fundamental 
error  therein,  and  supplementary  proceedings  are  commenced  under 
section  1380,  Code  1907,  the  city  must  take  each  step  anew. — lb. 
430. 

Same.  Necessity  of  Ordinance. — In  proceedings  under  section 
1361%  Code  1907,  to  assess  property  for  street  improvement  an  ini- 
tial ordinance  or  resolution  of  some  character,  is  essential,  and  indis- 
pensable.— lb.  430. 

Same;  Sufficiency  of  Ordinance. — An  ordinance  providing  that 
a  street  shall  be  paved  with  bltullthic  pavements,  vijTitied  brick, 
or  other  approved  material,  is  not  a  compliance  with  the  require- 
ments of  section  1361,  Code  1907,  because  failing  to  describe  the 
general  character  of  the  material  to  be  used,  and  an  assessment 
proceeding  under  such  an  ordinance  should  be  abated  on  objection 
properly  made. — lb.  430. 

Sam^;  Defect  In  Ordinance;  Effect. — The  inadequacy  of  the 
preliminary  ordinance  does  not  render  void  an  assessment  by  the 
city  council  or  a  judgment  of  the  city  court  sustaining  such  as- 
sessment ;  and  where  a  property  owner  merely  objects  to  the  amount 
of  his  assessment,  and  not  to  the  preliminary  proceedings,  the  cir- 
cuit court  or  court  of  like  jurisdiction  to  which  an  appeal  is  tak^i 
may  properly  proceed  to  assess  the  amount  of  the  benefits  con- 
ferred.—76.  430. 

Same;  Proceedings. — ^Where  a  city  council  acting  pursuant  to 
the  provisions  of  section  1364,  Code  1907,  passes  a  resolution  which 
differs  fundamentally  from  the  original  resolution,  this  must  be 
considered  the  commencement  of  a  new  proceeding,  the  statute  re- 
quiring the  prior  steps  to  be  taken  anew. — lb.  430. 

Same;  Supplementary  Proceeding. — The  provisions  of  section 
1380,  Code  1907,  are  within  the  law  making  powers  of  the  Legisla- 
ture, and  hence,  valid. — lb.  430. 

3.  Defective  Streets  and  Ways. 

Municipal  Corporations;  Defective  Sewers  and  Drains;  Lia- 
bility for  Overflow. — A  city  is  liable  to  property  owners  for  injuries 
caused  by  its  failure  to  provide  proper  drains  and  sewers,  and  to 
exercise  reasonable  care  to  keep  them  in  a  condition  sufficient  for 
the  free  passage  of  water  in  times  of  rainfall. — Bicker  v.  City  of 
Cullman,  662. 

Same;  Non-Feasancc. — Municipal  corporations  are  agents  of  the 
state  and  are  not  liable  for  the  mere  neglect  of  its  officers  or 
agents,  in  the  absence  of  a  statute  fixing  and  imposing  such  liability, 
if  there  was  no  negligence  in  the  selection  of  such  agents;  hence, 
a  city  would  not  be  liable  for  injuries  from  a  mere  failure  to  abate 
a  nuisance  consisting  of  the  bad  condition  of  one  of  its  sewers. — lb. 
662. 

NEW  TRIAL. 

New  Trial;  Grounds;  Excessive  Verdict. — Although  the  cause 
Is  tried  by  the  court  without  intervention  of  the  jury,  a  new  trial 
should  be  awarded  where  there  is  no  evidence  supporting  a  recovery 
in  anything  like  the  amount  awarded  as  damages  by  the  court. — 
Mower  V.  Shannon,  469. 

New  Trial;  Review;  Question  of  Fact.— Where  the  evidence 
was  conflicting  as  to  whether  a  passenger  voluntarily  stepped  off  of 
a  car  while  it  was  in  motion,  ox  was  thrown  off  by  a  sudden  jerk, 
and  two  juHes  had  determined  the  question  of  fact  in  favor  of 
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plaintiff,  this  court  will  not  disturb  the  refusal  of  the  trial  court 

to  grant  defendant  a  new  trial. — 80.  By.  Co,  v.  Morgarit  590. 

NUISANCE. 
See  Municipal  Corporations,  §  1 ;  Electricity. 

Nuisances;  Private  Persons;  Parties, — The  right  of  actions  for 
damages  for  the  creation  of  a  nuisance  accrues  to  the  owner  of  the 
land  at  the  time  of  its  creation,  and  does  not  pass  to  his  vendee. — 
Ala.  O.  8.  R.  R.  Co.  v.  Barclay,  124. 

8ame, — ^The  acquiesence  of  a  complainant's  vendor  In  an  act 
of  defendant  constituting  a  public  nuisance,  is  no  defense  to  com- 
plainant's action  to  enjoin  the  nuisance. — Ih.  124. 

Nuisance;  Instructions. — Where  the  action  was  for  damages  for 
maintaining  a  nuisance  consisting  of  a  sewage  septic  tank,  it  was 
not  error  to  instruct  that  unless,  during  the  year  preceding  the  suit, 
defendant  did  some  act  or  caused  some  act  to  be  done  which  was 
the  proximate  cause  of  the  injury  complained  of,  the  verdict  must 
be  for  the  defendant ;  for  if  misleading,  a  counter  charge  should 
have  been  requested. — Murkerson  v.  Adler,  et  al.,  622. 

8ame. — It  was  not  error  to  instruct  that  the  fact  that  de- 
fendants paid  the  county  the  cost  of  the  tank  would  not  of  itself 
render  them  liable  to  plaintiff  for  any  injury  caused  by  their  main 
tenance. — Ih.  622. 

Same. — Charges  which  took  from  the  jury  the  question  of 
whether  defendants  were  in  control  of  the  tank,  were  properly 
refusal  under  the  evidence  in  this  case. — lb.  622. 

Nuisance;  Public;  Private  Abatement. — ^The  right  of  a  private 
citizen  to  abate  a  public  nuisance  is  no  greater  than  the  necessities 
of  his  case;  he  not  being  authorized  to  do  unnecessary  injury,  al- 
though the  property  obstruct  a  highway  so  as  to  be  a  public  nuisance. 
—Barranco  v.  B.  R.,  L.  d  P.  Co.,  647. 

OVERRT'LED  CASES. 

Ilcnson  V.  The  State,  112  Ala.  41,  by  McOhee  v.  The  8tatc,  4. 

80.  Rp.  Co.  V.  Smith,  163  Ala.  174,  by  Central  of  Ga.  Ry.  Co.  v. 
Stewart,  651. 

PARTIES. 

Parties;  Description;  Partnership  or  Individual. — An  action  for 
slander  brought  by  Smith  Brothers  &  Company,  a  co-partnership, 
composed  of  A.  E.  Smith  and  N.  C.  Smith,  is  a  suit  by  the  partners 
as  individuals  and  not  by  the  partnership. — Smith  Bros,  d  Co.  v. 
Agee  d  Co.,  627. 

Pleading;  Complaint;  Capacity  of  Plaintiffs. — Where  the  caption 
describes  plaintiffs  as  R.  and  A.,  administratrices  of  H.,  deceased,  it 
sufficiently  shows  that  plaintiffs  sue  as  administratrices,  although  in 
the  body  of  the  complaint  they  are  merely  mentioned  as  plaintiffs. 
—Ala.  C.  O.  d  A.  Ry.  Co.  v.  Ileald,  636. 

PARTITION. 

Partition:  Sale  of  Land;  Order;  Collateral  Attack. — Under 
sections  2621-2,  Code  1907,  the  probate  court  has  power  to  order  the 
sale  of  lands  of  decedent  for  partition  upon  application  of  the  ad- 
ministrator with  the  written  consent  of  any  of  the  heirs,  and  hence, 
its  decree  ordering  such  sale  cannot  be  collaterally  attacked  be- 
cause of  irregularities,  such  as  the  omission  of  the  name  of  any  of 
the  heirs,  the  court  being  one  of  general  jurisdiction  in  regard  to 
these  matters. — Conniff  v.  McFarlin,  160. 
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PARTNERSHIP. 

1.  Liability  of  Partners. 

Partnership;  Liability  of  Partners. — Where  a  firm  was  by 
name  a  party  to  obligations,  the  debt  was  the  joint  and  several  obl!- 
gations  of  all  of  the  partners. — Faulk  d  Co.  v.  Hohhie  Gro.  Co,,  254. 

PAYMENT. 

See  Mortgages,  §  2. 

1.  Voluntary. 

Payment;  Voluntary. — Where  on  demand  of  the  mortgagee  the 
mortgagor .  paid  the  recording  fee,  the  payment  was  voluntary,  and 
no  recovery  can  be  had  therefor. — Faulk  d  Co.  i\  Hohhie  Gro.  Co., 
254. 

PLEADINGS. 

In  particular  actions  or  defenses,  see  that  title. 

1.  Factp. 

Pleading;  Facts;  Evidence. — Pleading  should  state  the  facts  on 
which  a  i)arty  relies,  but  it  Is  not  necessary  to  plead  the  evidence 
to  establish  these  facts. — Harbison  v.  Campbell,  243. 

2.  (General  Allegations. 

Plcadinfis;  General  Allef/ation;  Owe. — The  allegation  that  a  debt 
is  owing  Is  not  the  equivalent  of  an  allegation  that  it  is  due  and 
unpaid,  since  one  may  owe  a  debt  which  he  is  obligated  or  bound 
to  pay,  but  which  may  be  at  the  time  Immature. — McDuffie  v. 
Lynchburg  Shoe  Co,,  2fi8. 

3.  Demurrer. 

Pleading:  Demurrer;  Construction. — On  demurrer  the  aver- 
ments of  pleading  are  construed  most  strongly  against  the  pleader. 
—Cantrcll  r.  Cantrelh  273. 

Pleadings ;  Demuner. — Although  a  plea  is  defective,  it  Is  not 
error  to  overrule  a  demurrer  to  it,  where  the  demurrer  Is  not  based 
on  any  tenable  ground.- -Garr/wcr  r.  B'ham  M.  d  F.  Co,,  571. 

4.  Certainty  in  Description. 

Pleading;  Description;  Certainty. — Under  the  rules  permitting 
the  nverment  of  conclusion  when  accompanied  by  the  averment  of 
facts  wherefrom  issues  can  l)e  understood,  joined  and  tried,  a  count 
averring  that  a  plaintiff's  injuries  were  caused  by  a  part  of  defend- 
ant's mine  roof  falling  on  him,  that  such  fall  was  the  proximate  con- 
sequence of  defect  in  the  ways,  etc.,  of  defendant's  mine,  arising  from 
its  negligence,  and  that  such  defect  was  in  the  part  of  the  roof  which 
fell  on  plaintiff,  etc.,  was  not  demurrable  as  not  sufficiently  describ- 
ing the  defect.— Litile  Cahnba  Coal  Co.  r.  Gilbert,  515. 

5.  Requisites. 

Pleading;  Pleas;  Requisites. — A  plea  must  either  traverse  or 
confess  aiul  avoid  the  matter  declared  on. — Smith  Bros,  d  Co,  v.  Agee 
d  Co.,  627. 

PLEDGES. 

Pledges:  Consideration;  Bill. — A  bill  which  alleges  that  re- 
spondent deposited  with  plaintiff's  testator  certain  shares  of  mining 
stock  to  secure  an  agreement,  made  for  a  valuable  consideration,  to 
sell  at  a  profit,  other  stock  sold  to  testator,  sufficiently  states  the 
contract  and  the  consideration  for  the  pledge,  and  is  good  as  a  bill 
to  foreclose  the  pledge. — Jones  v.  Dimmick,  296. 
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PLEDGES.— Conttnue(f. 

Same;  Foreclosure, — A  pledgee  may  file  a  bill  to  foreclose  a 
pledge  without  having  had  his  damages  assessed  in  a  court  of  law. 
— /&.  296. 

Same;  Enforcement;  Remedy. — ^The  statutory  remedy  for  en- 
forcing a  pledge  is  cumulative,  and  does  not  deprive  a  pledgee  of 
the  right  to  go  into  equity  to  foreclose  the  pledge. — lb.  296. 

Same;  Stock;  Necessity  of  Returninfj. — Where  mining  stock 
was  pledged  to  secure  the  pledgor's  agreement  to  sell  at  a  profit 
other  stock  sold  to  pledgee,  the  pledgee  must  return  the  stock  before 
he  can  foreclose  the  pledge,  for  the  pledgor's  default — lb.  296. 

QUIETING  TITLE. 

Quieting  Title;  Cloud;  Public  Improvement;  Assessment. — A 
bill  to  enjoin  the  enforcement  of  a  municipal  assessment  for  pub- 
lic improvements  cannot  be  maintained  as  a  bill  to  quiet  title  or 
remove  a  cloud  where  it  appears  that  the  lien  claimed  by  the  city 
is  a  valid  lien,  that  the  city  does  not  dispute  complainant's  title 
or  claim  any  interest  in  the  property,  except  that  given  by  the 
assessment  lien,  and  that  it  is  proceeding  to  enforce  such  Hen  in 
the  manner  prescriljed  by  law. — City  of  B'ham  v.  Wills,  198. 

RAILROADS. 
1.  Person  on  Track. 

Railroads;  Persons  on  Track;  Contributory  NcpUf/ence. — Where 
(he  action  was  for  death  and  plji.»T>tiff  relied  on  subsequent  negli- 
gence, a  plea  that  deceased  while  ii:.  dangerous  proximity  to  defend- 
ant's railroad  track  in  front  of  a  moving  train,  negligently  remained 
on  or  in  dangerous  proximity  thereto  until  struck,  knowing  that 
to  do  so,  would  probably  result  in  injury,  was  insufficient  as  a  plea 
of  subsequent  contributory  negligence  as  it  failed  to  allege  that 
deceased  was  aware  of  the  approach  of  the  train ;  the  allegation  that 
he  knew  that  injurj'  would  probably  result  being  equally  true  as  to 
his  initial  contril)utory  negligence. — A.  G.  S.  R.  R.  Co.  r.  Smith, 
613. 

Same;  Instructions. — Where  there  was  evidence  of  subsequent 
contributory  negligence  on  the  part  of  the  person  struck,  a  charge 
asserting  that  if  defendant's  engineer,  after  dlscoverins  deceased 
on  the  track  or  dangerously  near  thereto,  negligently  failed  to  use 
every  means  available  to  warn  the  deceased  of  the  approaching  train, 
and  if  such  negligence  proximately  cau.«ed  or  contributed  to  his 
death,  a  verdict  for  plaii^tlff  would  be  justified,  although  deceased 
was  a  trespasser,  was  erroneous  in  that  it  ignored  the  issue  of 
subsequent   contributory    negligence. — lb.   613. 

Same. — Charges  apserting  that  if  defendant's  engineer  saw 
deceased  walking  towards  the  track,  and  after  he  reached  a  point 
near  the  track  he  turned  along  the  side  of  the  track,  his  failure  to 
stop  before  reaching  the  track,  or  to  step  aside  after  reaching  it, 
at  any  particular  time,  was  not  of  itself  sufficient  to  impress  the 
engineer  with  the  fact  that  he  could  not  or  would  not  stop  or  get 
away  from  the  track  before  the  engine  reached  him.  that  if  the 
engineer  saw  deceased  walking  on  the  track  or  alongside  of  the 
track,  his  failure  to  stop  or  get  off  the  track  at  any  particular  time 
was  not  of  itself  sufficient  to  impress  the  engineer  with  that  fact, 
were  properly  refused  as  argumentative. — lb.  613. 

Same. — A  charge  that  if  a  decedent  was  deaf,  it  was  his  duty 
to  use  his  other  senses  with  greater  care  before  going  upon,  walking 
on,  or  dangerously  near  the  track,  related  to  initial  and  not  subse- 
quent contributory  negligence,  and  was  properly  refused. — Ih.  613. 
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Same. — A  charge  asserting  that  If  the  jury  belleyed  all  the  evi- 
dence, those  in  charge  of  the  train  had  a  right  to  presume  that  de- 
ceased could  see  and  hear  the  train  approaching,  was  invasive  of 
the  province  of  the  jury. — Ih,  613. 

Same. — A  charge  asserting  that  if  deceased  could  not  hear 
the  whistle  defendant  was  not  liable  for  the  failure  of  the  engineer 
to  blow  it,  in  the  absence  of  evidence  that  deceased  could  not  hear 
the  whistle,  was  properly  refused. — 11).  613. 

Same. — A  charge  asserting  that  if  after  discovering  deceased 
in  dangerous  proximity  to  the  track  those  in  charge  of  the  train 
failed  to  use  every  means  in  their  power  known  to  skillful  engineers 
to  stop  or  check  the  si)eed  of  the  train,  and  negligently  failed  to 
blow  the  whistle  or  ring  the  bell,  and  if  these  measures,  If  employed, 
would  have  resulted  either  in  stopping  the  train,  or  warning  deceased 
of  its  approach,  and  prevented  his  death,  notwithstanding  the  negli- 
gence of  deceased  in  going  on  or  dangerously  near  to  the  track, 
ignored  the  issue  of  subsequent  contributory  negligence,  and  was 
erroneously   given. — Ih.  613. 

Raih-oada;  Persons  on  Track;  Instructions. — A  charge  asserting 
that  on  the  issue  of  discovered  peril  the  burden  of  proof  was  on 
plaintiff  to  show  to  the  reasonable  satisfaction  of  the  jury  that  the 
employees  of  defendant  or  some  of  them,  in  charge  of  the  engine 
which  killed  decedent  discovered  him  on  the  track  in  time  to  avoid 
Injuring  him  by  the  exercise  of  due  care  and  preventive  effort,  and 
after  discovery  of  such  peril,  failed  to  exercise  such  care  as  a 
reasonably  prudent  man  would  have  exercised  to  prevent  the  injury, 
tended  to  impress  the  jury  with  the  idea  that  after  discovering  a 
person  in  the  position  of  imminent  peril,  the  only  duty  on  defend- 
ant's engineer  was  to  exercise  ordinary  care,  when  in  fact  he  was 
bound  to  use  all  the  appliances  at  hand  promptly  and  in  proper 
order  known  to  prudent  and  skillful  engineers  to  avert  injury,  and 
was  hence,  properly  refused  as  misleading. — C.  of  (ia.  Ry.  Co.  t\ 
Stewart,  651. 

Same;  Duty  of  Employees. — Charges  requested  by  defendant 
asserting  that  the  trainmen  were  under  no  duty  to  try  to  stop  the 
train  until  they  knew  that  decedent  was  not  aware  of  its  approach,  or 
was  not  going  to  get  off  the  track :  but  if  the  trainmen  then  exercised 
the  usual  care  of  an  ordinarily  prudent  person  under  like  circum- 
stances, to  stop  or  check  the  train,  the  plaintiff  could  not  recover, 
even  though  a  quicker  or  different  method  of  handling  the  train 
might  have  stopped  It  or  so  reduced  the  speed  as  to  have  prevented 
killing  decedent;  also  that  even  if  the  Jury  believed  that  the  train 
could  have  been  stopped  in  time  to  have  avoided  striking  decedent 
after  it  became  known  to  the  trainmen  that  he  was  not  going  to 
get  off  the  track,  the  jury  could  not  for  that  reason,  find  a  verdict 
for  plaintiff,  as  defendant  was  not  liable  for  such  failure  to  stop  the 
train  as  quickly  as  it  might  have  been  stopped,  unless  the  stop  was 
not  made  because  of  some  failure  of  one  or  more  of  the  trainmen  to 
exercise  the  care  of  an  ordinarily  prudent  man  under  the  same  cir- 
cumstances, were  properly  refused  as  misleading. — Th.  651. 

Same;  Death:  Willfulness. — Where  there  were  counts  for  will- 
fulness, and  the  evidence  was  in  conflict  as  to  material  facts  on  that 
question,  the  court  properly  refused  to  instruct  for  defendant  under 
the  willful  counts.— /&.  651. 

RAPE. 

Rape;  Evidence;  Character  of  Female. — In  prosecutions  for  rape 
and  kindred  crimes,  where  nonconsent  Is  an  element,  the  character 
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RAPE — Continued. 

of  the  female  for  chastity  may  be  Impeached,  by  proof  of  general 
reputation,  but  not  by  proof  of  particular  acts  of  unchastity. — 
Story  V.  The  State,  98. 

Same, — ^Wbere  the  defendant  is  a  negro,  and  the  prosecuting 
witness  a  white  woman,  and  admittedly  a  prostitute.  It  was  compe- 
tent to  show  that  she  had  the  reputation  of  having  practiced  lewd- 
ness with  negroes,  to  negative  the  prevalent  idea  that  white  women, 
though'  prostitutes,  will  not  suffer  the  embraces  of  negroes. — lb.  98. 

Same. — General  reputation  for  unchastity  of  the  prosecuting 
female,  in  case  of.  rape,  is  admissible  only  on  the  idea  of  negativing 
the  essential  element  of  nonconsent,  and  not  for  the  purpose  of  af- 
fecting her  credibility  as  a  witness,  otherwise. — 76.  98. 

Same. — The  reputation  of  a  white  woman  for  unchastity  does 
not  embrace  a  reputation  for  lewdness  with  negroes  of  the  opposite 
sex.— /&.  98. 

Same;  Res  Gestae. — What  the  person  said  at  the  time  of  the 
commission  of  the  offense  with  which  he  was  charged  is  a  part  of 
the  res  gestn,  and  admissible  as  such. — lb.  98. 

REASONABLE  DOUBT. 

See  Charge  of  Court,  f  3. 
REFORMATION  OF  INSTRUMENTS. 

Reformation  of  Instrument;  Persons  Entitled. — A  purchaser  at 
a  mortgage  sale  is  in  such  privity  with  the  mortgagor  as  to  entitle 
him  to  the  reformation  of  a  misdescription,  in  the  mortgage,  even 
though,  as  the  result  of  a  defective  execution  of  his  deed,  he  acquired 
only  an  equitable  title;  for,  if  no  deed  had  been  executed,  and  no 
memorandum  of  the  sale  made,  only  the  purchaser  or  the  mortgagee 
could  avail  of  the  omission  to  defeat  the  sale. — Goulding  Pert.  Co.  v. 
Blanchard,  298. 

Same. — ^A  purchaser  at  a  mortgage  foreclosure  sale,  purchasing 
in  reliance  on  the  description  given  in  the  mortgage,  advertisement, 
and  actioneer*s  deed,  without  reference  to  some  specified  piece  of 
land,  otherwise  properly  described,  cannot  maintain  a  suit  to  cor- 
rect a  misdescription  in  the  mortgage,  and  in  his  deed,  his  remedy 
being  for  breach  of  warranty  against  his  immediate  or  remote 
grantor;  hence,  a  purchaser  seeking  reformation  must  allege  that 
he  participated  In  the  mistake  in  the  description. — lb.  298. 

•  Same;  Grounds;  Mistake. — A  party  seeking  reformation  must 
show  that  the  real  agreement  was  something  different  and  that,  by 
reason  of  fraud  or  mistake,  the  written  instrument  fails  to  correctly 
express  that  to  which  the  parties  mutually  agreed. — lb.  298. 

Same;  Pleading;  Demurrer. — Where  the  action  was  by  a  pur- 
chaser at  a  mortgage  foreclosure  sale,  to  reform  the  description  con- 
tained in  the  mortgage,  a  ground  of  demurrer  that  the  complainant 
purchased  at  foreclosure  sale  the  property  described  in  the  fore- 
closure deeds,  properly  raises  the  question  of  the  failure  of  the  bill 
to  allege  that  the  purchaser  participated  in  the  mistake. — lb.  298. 

RES  JUDICATA. 

See  Judgment,  §  2. 
SALES. 

See  Contracts. 

1.  Rescission  for  Fraud. 

Sales;  Laches;  Rescission. — ^Where  a  buyer  of  machinery  files  a 
bill  to  cancel  and  rescind  a  contract  of  sale  as  soon  as  the  defects 
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in  the  machinery  were  discovered  after  the  machinery  was  given 
a  reasonable  test,  he  is  not  guilty  of  laches. — J.  A,  Fay  d  E.  Co.  v. 
Independent  L.  Co,,  1G(5.   - 

2.  Actions  for  Price. 

Sal  cm;  Action  for  Price;  General  If^ue;  Proof. — Where  the  ac- 
tion was  for  the  agreed  price  of  a  dry  Isiln  apparatus,  guaranteed  to 
stand  a  certain  test  under  a  certain  steam  pressure,  and  defendant 
pleaded  the  general  issue,  with  leave  to  give  in  evidence  any  matter 
that  could  lie  specially  pleaded,  with  like  leave  to  the  plaintiff,  it 
was  competent  for  defendant  to  show  that  it  had  furnished  steam 
for  the  test  as  agreed,  and  that  the  failure  of  the  api)aratu8  was  not 
due  to  the  steam  supply,  but  was  due  to  inherent  defect  in  the 
apimnitns. — Wnlahe  Mfg.  Co.  v.  Smith  L.  Co.,  472. 

Same:  Evidence. — Where  the  action  was  for  the  agreed  price 
of  a  dry  kiln  apparatus  guaranteed  to  do  certain  work  in  two  days, 
it  was  conii)etent  to  show  that  it  required  six  days  to  do  such  work, 
but  not  competent  to  show  that  the  buyer's  old  apparatus  did  the 
same  work  in  five  days. — lb.  472. 

Same. — Ft  was  not  competent  to  permit  questions  to  a  witness 
whether.  In  his  opinion,  the  failure  of  the  apparatus  to  stand  the 
test  was  due  to  the  buyer's  failure  to  supply  steam  at  the  agreed 
pressure,  rather  than  to  inefficiency  of  the  apparatus,  as  such  ques- 
tions called  for  matters  which  were  for  the  jury  to  determine  from 
the  testimony  of  witnesses  who  saw  the  test,  and  also  because  such 
questions  left  it  to  the  witness  to  construe  the  contract. — Ih.  472. 

3.  Action  by  Buyer. 

Salcfi;  Action  by  Buyer;  Terms  of  Contract. — In  an  action  for  a 
failure  to  deliver  lumber  purchased  under  a  contract  requiring  the 
buyer  to  open  a  confirmed  bank  credit  in  his  name  to  meet  and 
protect  the  business,  the  evidence  examined  and  held  to  show  that 
the  intention  of  the  parties  was  that  such  bank  credit  should  be 
arranged  within  a  reasonable  time  after  the  execution  of  the  con- 
tract.— Rose  r.  lA'iris,  507. 

Same;  Parol  Evidence. — Where  there  is  no  ambiguity  as  to  the 
meaning  of  a  provision  in  a  contract  of  sale,  the  conduct  of  the 
parties  after  the  execution  of  the  contract  should  not  be  considered 
in  construing  such  provision. — /&.  507. 

SELF-DEFENSE. 

See  Homicide,  §  1. 
SEVERANCE. 

See  Criminal  Law,  f  1. 
SLANDER. 

See  Libel  and  Slander. 
SPECIFIC  PERFORMANCE. 

Specific  Performance;  Pleading;  Fariawce.— Where  an  instru- 
ment was  an  executed  conveyance,  the  averments  of  a  bill,  to  obtain 
specific  performance  thereof,  that  it  was  an  obligation  to  convey, 
did  not  constitute  a  material  variance. — Cantrell  v,  CantreU,  273. 
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STATrTES. 
See  Constitutional  I^w. 

1.  Codification  and  Effect. 

Statutcfi;  Codification;  Effect. — Statutes  enacted  after  July  9, 
1907,  and  Incorporated  Into  the  Code  In  accordance  with  the  pro- 
vision of  Acts  1907,  p.  499,  acquired  no  sanction  by  their  presence 
in  the  Code  so  as  to  repeal  acts  not  so  incorporated. — The  State  r. 
Lamar,  77. 

2.  Repeal. 

Same;  Repeal. — Acts  1909,  p.  174,  adopting  the  Code  of  1907, 
in  section  2  thereof  saves  Acts  1907,  (S.  S.)  p.  20,  from  the  influence 
of  section  10  of  the  Code  which  has  the  effect  to  repeal  all  general 
statutes  not  incorporated  therein. — llie  State  v.  Lamar,  77. 

Same;  Repeal — If  the  repealing  statute  was  general  and  un- 
conditional, without  a  saving  clause  for  pending  proceedings  and 
prosecutions,  these  fall  with  the  repeal  of  the  statute  authorizing 
them. — Blake  r.  State  ex  rel.  Going,  407. 

Same. — ^When  a  statute  is  repealed,  it  stands  as  If  It  had  never 
existed  a&  a  general  rule,  except  as  to  vested  rights  which  have 
accrued  under  its  operations. — lb.  407. 

3.  Construction. 

Same;  Construction. — Statutes  must  be  construed  as  written 
although  leading  to  unwise  consequences,  and  hence.  Acts  1907,  p. 
22  (S.  S.)  cannot  be  so  construed  as  to  carry  by  Implication,  the 
penal  provisions  of  the  fertilizer  law ;  but  merely  to  apply  to  cotton 
seed  meal  the  provisions  of  sec.  24,  Code  1907,  requiring  manufac- 
turers, Jobbers  and  manipu]atx)rs  of  commercial  fertilizers  to  regis- 
ter their  brand. — The  State  v.  Lamar,  77. 

Statutes;  Construction. — The  court  will  adopt  any  reasonable 
construction  of  which  a  statute  Is  susceptible,  in  order  to  avoid 
nullifying  the  same,  but  will  not  give  to  its  language  an  impossible 
meaning. — Standard  Oil  Co.  v.  State,  400. 

Same:  Const rtiction. — Where  the  language  of  a  statute  is 
plain  and  unequivocal  and  its  application  definite  and  certain,  courts 
will  not  look  about  for  unexpressed  intentions  nor  indulge  In  spec- 
ulation as  to  possible  or  probable  qualifications  that  might  have 
been  in  the  minds  of  the  legislator. — Blake  v.  State  vx  rel.  Goinf/, 
407. 

4.  Amendment. 

Same:  Amendment:  Constitutional  Requirement. — In  view  of 
section  45,  Constitution  1901,  section  5  of  Acts  1907,  p.  22.  (S.  S.) 
does  not  extend  the  criminal  provision  of  the  fertilizer  law  so  as 
to  cover  sales  of  cotton  seed  meal. — The  State  r.  Lamar,  77. 

5.  Local  Laws, 
(a)  Notice  of. 

Statutes;  Local  Law;  Publication ;  Constitutional  Prorision. — 
The  posting  clause  of  the  Constitution  (sec.  100)  reciuires  that  notice 
be  posted  during  a  i)eriod  of  four  weeks  or  twenty-eight  days  i)rior 
to  the  Introduction  of  a  local  bill  in  the  legislature ;  the  word  **a"  In 
tlie  clause  "once  a  week  for  four  consecutive  weeks"  being  used  in 
the  sense  of  "in  each,"  so  that  where  the  notice  was  published  in 
a  newspaper  once  a  week  in  each  of  f-our  cnnsecutive  weeks,  tlie 
constitutional  requirement  was  complied  with,  although  full  twenty- 
eight  days  did  not  intervene  between  the  first  i)ublication  and  the 
introduction  of  the  bill. — Ex  Parte  JjOirer,  87. 
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6.  Retroactive. 

Statutes;  Pending  Action;  Operation.—The  Acts  1911.  p.  109, 
are  not  remedial,  but  definitive  of  substantive  rights,  and  do  not 
apply  to  suits  pending  at  the  time  of  Its  enactment.  <Sec.  95,  €k>ii- 
stitutiou  1901.) — Qoulding  Pert.  Co,  v,  Blanchard,  298. 

7.  Invalid  as  Affecting  Valid. 

Same;  Validity. —The  invalidity  of  section  23,  Acts  1911,  p.  176. 
does  not  affect  the  remainder  of  the  act. — Standard  Oil  Co.  v.  State, 
400. 

8.  Certainty. 

Statutes;  Certainty;  Oil  Tanks;  Taxation. — That  provision  of 
Acts  1911,  p.  176,  section  23,  prorlding  that  those  using  oil  tanks 
shall  pay  an  annual  tax  'on  e&(A  tank  of  more  than  100  gallons 
capacity,  $2.50.  In  all  other  places,  on  each  tank  of  more  than 
100  gallons  capacity  $5.00,"  is  void  for  uncertainty  as  it  gives  no 
Indication  on  what  basis  the  difference  In  charge  is  to  be  made. — 
Standard  Oil  Co.  v.  State,  400. 

9.  Vested  Rights. 

Statutes;  Witness  Fees;  Custody  of  Funds;  Vested  Rights. — 
Construing  Acts  1909,  p.  213,  and  Acts  1911,  p.  200,  it  is  held  that 
unclaimed  witness  fees,  not  reported  by  the  clerk  of  the  court  by 
which  they  were  collected,  did  not  vest  in  the  state;  and  by  the 
repeal  of  the  former  act  without  a  saving  clause  as  to  pending  pro- 
ceedings and  prosecutions,  such  fees  were  made  payable  to  the 
County  Treasurer,  and  not  to  the  State  Treasurer.— B/afce  r.  State 
ex  rel.  Going,  et  ah,  407. 

STOCK  LAW. 
See  Animals,  $  1 ;  Certiorari. 

SrPERSEDEAS. 

Supersedeas;  Annulment  of  Execution;  Evidence. — In  a  pro- 
ceeding by  supersedeas  to  quash  an  execution  and  vacate  the  Judg- 
ment on  which  it  issued,  matters  operating  as  an  equitable  satis- 
faction of  the  Judgment  may  be  inquired  Into,  but  matters  which  go 
behind  the  Judgment  are  not  competent. — Henderson  r,  P,  d  M. 
Bank,  420. 

Same;  Pleading. — A  proceeding  by  supersedeas  to  vacate  an  ex- 
ecution and  annull  a  Judgment  is  in  the  nature  of  a  bill  in  equity, 
but  does  not  require  the  same  strictness  of  pleading. — /ft.  420. 

Same;  Jury  Question. — ^The  evidence  examined  and  held  to  re- 
quire the  submission  to  the  Jury  of  the  questions  whether  an  ex- 
ecution had  been  issued,  and  was  In  the  hands  of  the  sheriff  when 
certain  alleged  payments  were  made  to  him,  and  whether  the  Judg- 
ment creditor  had  authorized  the  sheriff  as  its  agent  to  collect  from 
the  debtor  the  amount  of  the  judgment,  independent  of  the  issuance 
of  an  execution. — lb.  420. 

tp:nancy  in  common. 

Tenancy  in  Common;  Purchase  of  Interest;  Presumption. — 
Where  a  respondent  casts  surface  water  upon  lands  formerly  owned 
by  it  ard  complainant  in  common,  complainant  cannot  recover  for 
injuries  occurring  before  his  purchase  from  respondent,  it  being 
presumed  that  there  was  a  depreciation  in  the  purchase  price  cor- 
responding to  the  amount  of  the  injury. — Walshe  v.  D wight  Mfg, 
Co.,  310. 
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Same;  Waste  btf  Oo-Tenawt, — ^Where  a  respondent,  while  a  ten- 
ant in  common,  dag  a  ditch  for  the  benefit  of  land  owned  by  him 
in  severalty,  which  cast  surface  water  upon  land  owned  in  common 
with  complainant,  complainant  was  entitled  to  restrain  the  nuisance, 
and  complainant's  purchase  of  respondent's  interest  after  the  ditch 
had  been  dug,  did  not  bar  his  right  to  such  relief. — lb,  810. 

TRIAL. 

1.  Exceptions  to  Charges. 

Trial;  Exceptions;  Instructions. — An  exertion  to  a  charge  of 
the  court  should  set  out  the  objectionable  part,  and  is  not  sufficient 
if  it  merely  refers  to  the  charge  on  a  particular  subject. — McGhee 
V.  The  State,  4. 

2.  Reception  of  Evidenca 

Trial;  Reception  of  Evidence;  Motion,  to  Exclude. — ^Where  a 
part  of  the  evidence  is  relevant  and  competent,  the  duty  is  not  on 
the  court  to  separate  the  good  from  the  bad,  and  a  motion  to  ex- 
clude the  whole  evidence  may  de  denied. — Lewis  v.  The  State,  26. 

Trial;  Reception  of  Evidence;  Objections. — Where  evidence  is 
responsive  to  the  questions,  objection  cannot  be  first  made  by  a 
motion  to  strike. — L.  d  N.  R.  R.  Co.  v.  Dilbum,  000. 

Same. — A  party  Is  not  entitled  to  the  exclusion  of  evidence 
brought  out  by  itself  in  the  examination  of  a  witness  where  the 
answers  were  responsive  to  the  questions. — Jb.  600. 

Same;  Competent  and  Incompetent. — A  party  may  not  bring  in- 
competent evidence  into  a  case  by  connecting  it  in  the  same  ques- 
tion or  answer  with  competent  evidence;  nor  can  he  shift  on  the 
court  the  duty  of  separating  the  competent  from  the  incompetent, 
or  put  the  court  in  error  for  a  failure  to  assume  such  duty. — lb.  600. 

VENDOR  AND  PURCHASER. 
See  Mortgages. 

Vendor  and  Purchaser;  Bona  Fide  Purchaser. — Possession  of 
land  under  an  unrecorded  deed,  essential  to  place  purchasers  on 
inquiry  as  to  the  possessor's  right  need  not  be  such  adverse  posses- 
sion, as,  if  maintained  for  the  necessary  period,  would  ripen  into 
title;  it  is  generally  sufficient  if  it  is  such  visible  possession  as 
would  naturally  suggest  Inquiry  to  an  ordinarily  prudent  person  in- 
tending to  purchase,  though  it  must  be  open,  notorious,  exclusive, 
unambiguous  and  unequivocal  as  regards  the  vendor  of  the  pur- 
chaser.—S?o«a-fif.  8.  d  /.  Co.  V.  Taff,  382. 

Same. — Annual  cultivation  of  land  is  such  evidence  of  posses- 
sion as  will  place  an  Intending  purchaser  on  inquiry  as  to  the  pos- 
sessor's rights.— /l>.  382. 

VESTED  RIGHTS. 
See  Constitutional  I^w,  §  1 ;  Statutes,  §  9. 

WATERS  AND  WATERCOURSES. 

See  Tenancy  In  Common. 

1.  Interfering  With  Flow. 

Waters  and  Watercourses;  Discharge  of  Surface  Water;  Injunc- 
tion.— A  lower  owner  may  enjoin  an  upper  owner  from  collecting  and 
casting  surface  waters  in  an  unusual  manner  upon  his  land. — A.  C.  L. 
Ry.  Co.  V.  Woolfolk,  190. 
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Same;  Right  of  Lower  Proprietor. — ^Where  a  railroad  company 
reconstructed  its  embankments  and  tracks  so  as  collect  a  consider- 
able amount  of  surface  water,  and  diverted  the  natural  flow  of  the 
water  by  turning  It  Into  artificial  ditches  and  sewers,  which  had 
not  before  been  used  for  such  drainage,  and  thereby  precipitated  it 
on  the  land  of  the  lower  proprietor,  flooding  and  Injuring  his  prop- 
erty, the  lower  proprietor  is  entitled  to  relief  regardless  of  whether 
his  property  is  urban  or  rural ;  while  an  owner  of  upper  urban 
property  may  improve  it  and  thereby  cast  surface  water  on  the 
land  of  another,  he  cannot  collect  such  water  and  discharge  it  on 
the  lower  property. — Id,  190. 

Same;  Stoppage  of  Sew^r;  LialHlity  of  Railroad  Company. — ^A 
proprietor  of  land  adjacent  to  a  railroad  right  of  way,  which  is 
drained  by  an  underground  sewer,  cannot  recover  from  the  railroad 
company  for  the  flooding  of  his  land  by  surface  waters,  on  ac- 
count of  the  stoppage  of  the  sewer  by  natural  causes,  unless  the 
railroad  company  was  bound  to  maintain  and  repair  the  sewer. — lb. 
190. 

Waters  and  Water  Courses;  Surface  Waters;  Rights.— While  a 
landowner  may  drain  surface  water  upon  his  land  to  that  of  a 
lower  proprietor,  for  the  benefit  of  agriculture,  he  may  not  create 
new  channels  or  open  ditches  which  casts  the  water  upon  the  lower 
tenant  in  a  manner  in  which  it  was  not  accustomed  to  flow,  and 
thus  greatly  injure  the  lower  proprietor. — Walshe  r.  Dwight  Mfg. 
Co.,  310. 

Same;  Laches;  Injunction. — The  delay  of  a  lower  proprietor  in 
bringing  his  bill  to  enjoin  the  casting  of  surface  water  on  his  land, 
when  less  than  the  period  of  limitation,  is  not  laches,  where  there 
has  been  no  change  in  the  condition  of  the  parties. — 1h.  310. 

WILLS. 

1.  Estates  Taken. 

Wills;  Estates  Taken: , Limitation  Over. — Where  the  will  de- 
vised property  to  a  person  forever,  with  the  proviso  that  the  property 
should  revert  to  the  testator's  estate  If  the  devisee  died  leaving  no 
children,  the  devisee  took  a  fee,  subject  to  be  defeated  upon  her 
dying  without  children  surviving  her,  but  which  became  absolute  if 
she  left  children;  the  provision  that  the  property  should  revert  to 
the  testator's  estate  showing  that  the  death  without  issue,  intended 
by  him,  was  not  a  death  in  the  testator's  lifetime. — Dickson,  et  al. 
V.  Dickson,  117. 

2.  Construction. 

Wills;  Construction;  Trust  Estates. — Where  a  will  creates  an 
executed  trust  efl'ective  without  conveyance,  equity  will  construe 
the  llniitntions  as  it  would  construe  similar  legal  limitations. — 
Shuttle  dW.L.dc  I.  Co.  V.  Baker,  366. 

Same. — A  devise  to  a  devisee,  and  the  heirs  born  of  her  body 
creates  at  common  law  a  base,  conditional  or  qualified  fee,  giving 
the  whole  estate  to  the  devisee.  If  unafl!ected  by  any  inferences  of 
a  different  testamentary  intent,  and  only  limiting  the  line  of  de- 
scent to  the  general  heirs  of  her  body,  the  property  vesting  in  her 
as  in  cases  of  absolute  fee  under  section  3397,  Code  1907. — Ih.  366. 

Same. — Where  a  testator  gave  to  his  son  certain  described  real 
estate  in  trust  for  his  granddaughter  for  her  sole  use,  and  the  heirs 
born  of  her  body,  free  from  any  control  or  liability  for  the  debts  ol 
any  husband  she  might  subsequently  have,  and  in  the  event  of  her 
death,  without  living  Issue,  the  property  should  go  to  others,  and 
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at  the  time  of  the  will  and  testator's  death,  such  granddaughter 
was  an  infant  and  unmarried,  but  subsequently  married,  and  had  a 
child,  the  granddaughter  acquired  an  absolute  fee,  and  a  grantee 
under  a  convej'ance  executed  by  her  and  her  husband  acquired 
title.— /6.  300. 

Same;  Ueira  of  Body. — In  a  will,  the  words  "heirs  of  the 
body''  are  construed  as  words  of  limitation,  unless  it  clearly  ap- 
pears that  they  are  used  to  designate  individuals,  answering  the 
description  of  heirs  at  the  death  of  a  party,  and  the  words  will  yield 
to  a  dear,  particular  intent  that  the  estate  shall  be  for  life  only. — 
Jb.  300. 

Same. — The  term  "heirs"  or  "heirs  of  the  body"  used  In  a  will 
may  properly  be  interpreted  as  being  children,  but  to  so  construe 
them  there  must  be  a  provision  in  the  will  clearly  evincing  an  in- 
tention to  that  end.— /&.  3f>0. 

Same;  Intention  of  Parties. — In  construing  a  will,  the  courts 
seek  to  ascertain  the  intention  of  the  testator  by  taking  the  lan- 
guage of  the  will  in  its  natural  sense,  and  by  giving  to  technical 
words  their  technical  meaning,  unless  the  context  furnishes  a  clear 
indication  that  they  are  used  in  a  diflferent  sense. — lb.  300. 

WITNESSES. 

1.  Impeachment. 

Witnesses;  Impcaehment;  Contradietory  Statement. — ^Where 
the  proper  predicate  had  been  laid  therefor,  it  was  proper  to  admit 
statements  by  defendant  in  contradiction  of  his  testimony,  and  as 
the  court  instructed  the  Jury  of  the  limited  purpose  for  which  such 
statements  were  admitted,  no  prejudice  accrued  to  defendant. — Sauls- 
hemj  r.  The  State,  10. 

Witnesses;  Impeachment;  Cross-Examination. — ^Where  a  wit- 
ness had  testified  to  defendant's  good  character,  it  was  not  improper, 
on  cross-examination,  to  permit  a  question  whether  the  witness  had 
heard  that  defendant  beat  his  old  grandfather,  as  defendant  had  the 
right  to  bring  out  whether  these  rumors  were  circulated  before  or 
after  the  killing  for  which  defendant  was  being  prosecuted. — Rag- 
land  V.  The  State,  59. 

Same. — Where  a  witness  has  testified  to  a  defendant's  good 
cliaracter,  the  court  should  not  permit  him  to  be  cross-examined  as 
to  rumors  concerning  defendant  which  he  heard  after  the  offense 
for  which  he  was  being  prosecuted  had  been  committed. — lb.  59. 

Witnesses:  Impeachment. — Evidence  of  the  general  character  of 
a  witness  is  admissible  for  the  purpose  of  affecting  his  cretlibility  as 
a  witness.— Sfon/  v.  The  State,  98. 

2.  Examination  and  Cross. 

Witnesses:  Cross  Examination. — W^here  it  appeared  that  de- 
fendant was  intoxicated  at  the  time  of  the  homicide.  It  was  com- 
petent on  the  cross-examination  of  him  to  ask  where  he  got  his 
rifle  in  order  to  test  the  accuracy  of  his  testimony  that  he  was  too 
drunk  to  remember  anything. — McGuffin  v.  The  State,  40. 

Witnesses;  Examination. — Where  a  witness  has  previously  given 
the  testimony  sought  by  a  question,  it  is  not  error  to  exolude  such 
question.— L.  d  N.  R.  R.  Co.  v.  Dilbum,  COO. 

3.  Leading  Questions. 

Witnesses;  Examination;  Leading  Question. — It  is  ordinarily 
within  the  discretion  of  the  trial  court  to  permit  or  to  exclude  lead- 
ing questions. — Prattville  C.  M.  Co.  v.  McKinney,  554. 


Digiti 


zed  by  Google 


'y 


7007    U33 


Digitized  by 


Googk 


Digitized  by 


Googk 


Digitized  by  VjOOQIC 


Digitized  by 


Googk 


Digitized  by 


Googk 


Digitized  by 


Googk 


